
UNITED STATES

   NUCLEAR REGULATORY COMMISSION
    REGION I

475 ALLENDALE ROAD
KING OF PRUSSIA, PENNSYLVANIA 19406-1415 

October 3, 2007

Docket No. 03030067 License No. 29-28053-01
Control No. 140110

Neil J. Lewis, Ph.D.
Vice President and Radiation Safety Officer
XenoBiotic Laboratories, Inc.
107 Morgan Lane
Plainsboro, NJ 08536-3339

SUBJECT: XENOBIOTIC LABORATORIES, INC., REQUEST FOR ADDITIONAL
INFORMATION CONCERNING FINANCIAL ASSURANCE DOCUMENTS,
CONTROL NO. 140110

Dear Dr. Lewis:

This is in reference to your letter dated September 4, 2007 providing financial assurance for
decommissioning for Nuclear Regulatory Commission License No. 29-28053-01.  In order to
continue our review, we need the following additional information:

Based on a review of the XenoBiotic Laboratories, Inc.'s (XBL) standby trust agreement
(STA), XBL intends to use funds held in an escrow account to fund the standby trust. 
The STA appears to assume that the funds will remain in the escrow account until paid
into the standby trust.  However, the STA also states that the escrow account is the
property of the trust. [Section 4 states that the trust property is described in Schedule B; 
Schedule B states that the dollar amount is $225,000, as evidenced by Appendix A; and
Appendix A states that funds held in Account # **** are subject to the STA (presumably,
the account referred to is the escrow account.)] This raises the following concerns: 

(1) It appears that XBL may not have access to the funds in the escrow account,
such that XBL cannot withdraw them at any time.  The letter in Appendix A does
not necessarily forbid that, but the STA states that documented payments from
the escrow account will be placed in the trust.  However, the defining document
for controlling the escrow funds would be the Escrow Agreement, which was not
included with the financial assurance submission. 

(2) The cover letter states that the funds for the STA are part of XBL's escrow
account.  That implies that the escrow account holds additional funds.  If this is
correct, then it is not clear how the funds for decommissioning are distinguished
from the additional escrow funds.  Also, it is not clear if the escrow agreement
limits withdrawal of the additional funds so that the minimum remaining funds
cover the NRC-required amount.

(3) If the escrow account is the property of the STA, then XBL no longer owns or
controls the escrow account, which could lead to some conflicts in getting funds
from the escrow account to the STA.  Alternately, if the escrow account is not
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part of the STA, then XBL's creditors could, potentially, attach the funds and
prevent payment into the STA.

(4) It appears that US Bank is both the escrow agent and the Trustee for the STA.
Those two roles have very different duties, and could conflict.

(5) In a bankruptcy situation, the conflict between the escrow and the STA could
lead to problems in getting money for decommissioning.

As a result of our review, we identified two possible solutions to resolve the above
issues.  We would also consider other options you may identify, that meet our
requirements for provision of financial assurance, in accordance with the guidance
found in NUREG-1757, “Consolidated NMSS decommissioning Guidance,” Volume 3,
“Financial Assurance, Recordkeeping, and Timeliness. (NUREG-1757, Vol. 3)”

a. If you intend to use the escrow agreement to provide funding for the STA,
provide an originally signed duplicate of the Escrow Account agreement.  This
must be approved by NRC before the STA agreement could be accepted.  If the
escrow account agreement is submitted for NRC approval, the STA is not
necessary under NRC regulations.  The NRC regulations do not forbid an STA
when an escrow account is used, so XBL may continue to use the STA to
receive funds from the escrow.  Please review the escrow agreement prior to
submission to ensure that it meets the requirements for an escrow account in
NUREG-1757, Vol. 3, Section4.3.2.2 and Appendix A.5, and that it addresses
the relevant issues listed in (1) through (5) above.  

OR

b. Revise the STA to be a trust fund rather than a standby trust. Then, rather than
hold the funds in an escrow account which would pay into the standby trust, have
the trust hold the funds directly instead of holding funds in an escrow account. 
US Bank will still be able to invest the funds as they do with the escrow account. 
Using a trust fund, XBL could add a clause that allows withdrawal of funds that
exceed the NRC requirement, if they also add a clause that requires XBL to add
funds if the trust value falls below the NRC requirement.  If you use this option,
be sure to review NUREG-1757, Vol.3, Section 4.3.2.1 and Appendix A.4.

Current NRC regulations and guidance are included on the NRC’s website at www.nrc.gov;
select Nuclear Materials; Medical, Academic, and Industrial Uses of Nuclear Material; then
Regulations, Guidance, and Communications.  You may also obtain these documents by
contacting the Government Printing Office (GPO) toll-free at 1-866-512-1800.  The GPO is
open from 7:00 a.m. to 8:00 p.m. EST, Monday through Friday (except Federal holidays).  

We will continue our review upon receipt of this information.  Please reply to my attention at the
Region I Office and refer to Mail Control No. 140110.  If you have any technical questions
regarding this deficiency letter, please call me at (610) 337-5040.
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Sincerely,

Original signed by Elizabeth Ullrich

Betsy Ullrich
Senior Health Physicist
Commercial and R&D Branch
Division of Nuclear Materials Safety

cc:
Christine B. Micale, Manager of Accounting
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