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UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

 
BEFORE THE ATOMIC SAFETY AND LICENSING BOARD 

 
In the Matter of     ) 
      ) 
NUCLEAR FUEL SERVICES, INC  )   Docket No. 70-143-CO 
      )   
Special Nuclear Materials Facility             )  ASLBP No. 07-857-01-CO-BD01 
(Confirmatory Order)    ) 
 
 

NRC STAFF’S OPPOSITION TO THE SIERRA  
CLUB’S REQUEST FOR EXTENSTION OF DEADLINE TO REPLY  

 
INTRODUCTION 

 On August 20, 2007, the Sierra Club’s National Radiation Committee and We the 

People, Inc. (Petitioners) filed a request for hearing1 on a Confirmatory Order issued to the 

Licensee, Nuclear Fuel Services, Inc. The Staff responded to the Petitioners’ hearing request on 

September 14, 2007, 2  arguing that the Board should deny the request because the Petitioners 

fail to demonstrate that they have standing to participate in a hearing and fail to put forth any 

admissible contention.3 On September 26, 2007, the Petitioners submitted a letter asking the 

                                                 

(continued. . .) 

1 “Hearing Request of the Sierra Club’s National Radiation Committee and We the People, Inc.,” 
August 20, 2007 (ADAMS ML072400586). 

2 The Staff would like to note that it did not intentionally “utterly disregard the requirement of the 
Sierra Club that only paper copies of correspondence be sent via US mail.”  Request for Extension of 
Time at 1.  Petitioner’s Hearing Request stated that “[p]aper copies of correspondence and of the 
requested documents should be sent to Linda Modica, 266 Mayberry Road . . . via US mail or other 
reliable delivery service.”  The Staff did not interpret this sentence as meaning that Ms. Modica only 
wanted paper copies of all correspondence, especially given the fact that her Hearing Request included 
an e-mail address.  Instead, the Staff interpreted this sentence as Ms. Modica providing the Staff with the 
postal address at which she wanted to be served.  It is generally Staff practice to provide both hard 
copies and electronic mail copies to all parties unless instructed otherwise. 

3 “NRC Staff’s Response to Hearing Request of the Sierra Club’s National Radiation Committee 
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NRC to grant them a 75-day extension of time, until December 10, 2007, in which to file a reply 

to the Staff’s response.4 The Board should deny this request because Petitioners fail to provide 

a sufficient basis for granting an extension of time as long as 75 days.  

LEGAL STANDARD  

10 C.F.R. § 2.309(h)(2) requires a petitioner to file its reply to any Staff or Licensee 

answer to a hearing request within seven days after service of that answer. If the petitioner is 

unable to meet that deadline, the petitioner must seek an extension of time in which to file its 

reply. Pursuant to 10 C.F.R. § 2.307, the Board may grant an extension of time, but only if it 

finds there is good cause for such an extension, or if the Board is approving a stipulation by the 

parties.5 The Commission has explained that because “[a]ny reply should be narrowly focused 

on the legal or logical arguments presented in the applicant/licensee or NRC staff answer; a 

seven-day period to prepare such a focused reply is not unreasonable. If there are special 

circumstances, the requestor/petitioner may request a short extension from the presiding 

officer.” Final Rule, Changes to Adjudicatory Process, 69 Fed. Reg. 2182, 2203 

(January 14, 2004) (emphasis added).6 Additionally, “[r]equests for an extension of time should 

                                                                                                                                                          

(. . .continued) 

(continued. . .) 

and We the People, Inc.,” September 12, 2007 (ADAMS ML072600437). 

4 “Sierra Club Request for Extension of Deadline to Reply to NRC Staff’s Response to Hearing 
Request of the Sierra Club’s National Radiation Committee and We the People, Inc.,” 
September 26, 2007 (ADAMS ML         ) (Request for Extension of Time).     

5 No stipulation is involved here.  

6 The Commission has elsewhere emphasized that, when ruling on a request for an extension of 
time, the threshold for a finding of good cause is high: “The Commission, of course, recognizes that the 
boards may grant extensions of time under some circumstances, but this should be done only when 
warranted by unavoidable and extreme circumstances.” Policy on Conduct of Adjudicatory Proceedings; 
Policy Statement, 63 Fed. Reg. 41,872, 41,874 (August 5, 1998). The D.C. Circuit has upheld this 
interpretation, finding the NRC’s standard “did not significantly or unreasonably change the regime 
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generally be in writing and should be received by the Board well before the time specified 

expires.” Statement of Policy on Conduct of Licensing Proceedings, 46 Fed. Reg. 28,533, 

28,534 (May 27, 1981). 

The federal courts have likewise carefully defined the circumstances under which they 

will find good cause for granting extensions of time. As with the Commission, any request for an 

extension of time should be filed before the specified time period expires. See Marsh v. 

Richardson, 873 F.2d 129, 130 (6th Cir. 1989) (rejecting notice of extension filed thirty-one days 

after entry of order because an “extension of time due to a showing of good cause is only 

granted when the notice of appeal is filed before the thirty day time period under [Federal] Rule 

[of Appellate Procedure] 4(a) expires”). Further, courts typically grant extensions of time only in 

unique and extraordinary circumstances, such as “where forces beyond the control of the 

appellant”—such as an incapacitating illness—prevent parties from meeting a filing deadline. 

Nicholson v. City of Warren, 467 F.3d 525, 526 (6th Cir. 2006), citing Mirpuri v. ACT Mfg., Inc., 

212 F.3d 624, 630 (1st Cir. 2000). Moreover, even if such a circumstance might be present, 

courts require the individual requesting an extension of time to support his or her request with 

adequate information. See id. (“. . . while lengthy incapacitating illness might constitute good 

cause, Nicholson gave no details of the duration of her medical treatment which would indicate 

that she had been unable to file a notice of appeal within thirty days of the court's order”).  

 

(. . .continued) 

pursuant to which requests for extensions of time are judged, because the ‘unavoidable and extreme 
circumstances’ standard is not off the moorings of ‘good cause.’" National Whistleblower Ctr. v. N.R.C., 
208 F.3d 256, 263-64 (D.C. Cir. 2000).  



- 4 - 

 In the present case, the Board should reject the Petitioners’ request for an extension of 

time because Petitioners: (1) seek an extension of 75 days, a highly unreasonable length of 

time; and, (2) did not consult with the other parties before filing their Request for Extension of 

Time as required by 10 C.F.R. § 2.323(b).7 

DISCUSSION 

The Board should reject Petitioners’ Request for Extension of Time because the 

Petitioners have not demonstrated good cause as to why they need a 75-day extension of time.  

Petitioner Modica alleges that she had difficulty in receiving the electronic mail transmission of 

the Staff and Licensee’s responses; however, Petitioners do not demonstrate why computer 

problems constitute good cause for extending the time period for a reply by 75 days.  A reply is 

due within seven days of a response.  10 C.F.R. § 2.309(h)(2).  Here, Petitioners are requesting 

an extension of more than ten times that period.  Granting such an extension would be wholly 

inconsistent with the Commission’s intent that in “special circumstances, the requestor/petitioner 

may request a short extension from the presiding officer.” Final Rule, Changes to Adjudicatory 

Process, 69 Fed. Reg. at 2203.  In cases where a licensing board has granted an extension of 

time for filing a reply, the extension has been of far more limited duration. See e.g., State of 

Alaska Dept. of Transportation and Public Facilities (Confirmatory Order Modifying License), 

No. 030-07710-CO, 2004 WL 1123839, at *1 (LBP May 12, 2004) (unpublished order also 

available at ADAMS ML041330518) (granting 10-day extension in which to file reply).  While the 

Staff understands that Petitioner Modica may have serious computer problems, she was also 
                                                 

7 The Petitioners’ Request for Extension of Time may also be considered untimely, as the 
Petitioners did not file their request until September 26, 2007, 5 days after the 7-day period for replying to 
the Staff’s September 14, 2007 Response had expired.  See 10 C.F.R. §§ 2.306 and 2.309(h)(2).  
However, in the event the Board credits the Petitioners’ claim of computer problems and grants 
Petitioners the additional 5-day period specified in 10 C.F.R. § 2.036 for service by first-class mail, the 
Petitioners’ request would be timely. 
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served by first-class mail, and she is free to respond in like kind, and is also free to handwrite or 

type her reply. 

Additionally, Petitioners’ Request for Extension of Time should be denied because 

Petitioners failed to consult with the other parties before filing their request.  10 C.F.R. 

§ 2.323(b) provides that “[a] motion must be rejected if it does not provide a certification from 

the attorney or other representative of the moving party that the movant has made a sincere 

effort to contact other parties in the proceeding and resolve the issue(s) raised in the motion.”  

Here, Petitioners never attempted to contact any Staff representative; therefore, their Request 

for Extension of Time should be denied. 

CONCLUSION 

 The Petitioners’ Request for Extension of Time should be denied because the extension 

Petitioners seek, 75 days, is highly unreasonable; and, Petitioners failed to consult with the 

other parties as required by 10 C.F.R. § 2.323(b).  

 

        
       Respectfully submitted,   
 
       /RA by Jody C. Martin/ 
       
       Jody C. Martin 
       Counsel for the NRC Staff 
 
Dated at Rockville, Maryland 
this 2nd day of October, 2007 
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