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(Jefferson Proving Ground Site) ) September 19, 2007

ARMY'S OBJECTION AND MOTION TO STRIKE

PASTORICK REBUTTAL TESTIMONY

Pursuant to 10 C.F.R. §2.337 (b), the U. S. Army ("Army"), the licensee, hereby

objects to Save the Valley, Inc.'s ("Intervenor" or "STV") Prefiled Rebuttal Testimony of

James Pastorick and requests that the Atomic Safety and Licensing Board ("Board")

issue an Order striking all or portions of said testimony from the evidentiary record of this

proceeding, for the reasons set forth below.

BACKGROUND

On May 25, 2005, the Army submitted a license amendment request to the NRC

for an alternate schedule for submitting a decommissioning plan for its facility at

Jefferson Proving Ground ("JPG") in Madison, Indiana. See Letter and Attachments

from Alan G. Wilson to Dr. Tom McLaughlin, dated May 25, 2005, ADAMS No.

ML051520319. On November 23, 2005, STV filed a Petition to Intervene and Request

for Hearing of Save the Valley, Inc. (November 23, 2005) ("STV Petition"). The STV

Petition stated, in its Contention C-1, concerns that the HASP was generic and did not
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identify the particular UXO hazards on site or the specific locations in which they are

found. In it's Contention C-2, the STV Petition states that the Health And Safety Plan

("HASP") is not effectively integrated with the Field Safety Plan ("FSP"). See the STV

Petition, pp. 22-25. These contentions are repeated in The Final Contentions of Save

the Valley, Inc. ("STV Final Contentions"), filed May 31, 2-006 0Se 1, pp. 19-23 In

support of Contentions C-1 and C-2, STV asserts: that it is common practice to clear

entry and exit pathways for drilling on known UXO sites; that the Army uses the term

"unexploded ordinance " as general boiler plate and that specific locations for UXO and

type, density and depth of UXO must be presented; and that accepted safety procedures

for UXO sites must be implemented to perform the FSP.

On April 26, 2006 , the license amendment was granted . Materials License

SUB-1435, Docket 040-08838, Amendment 13, License Condition 13 (ADAMS ML

053320014).

In its December 20, 2006 Order, the Board ruled that STV's Contentions C-1 and

C-2 were not admissible. Memorandum and Order (Determining Scope of Evidentiary

Hearing), U.S. Army, (Jefferson Proving Ground), LBP-06-06, 64 NRC 438 (Dec. 20,

2006) ("Board Order of Dec. 20, 2006").

The Board noted that:

"Both contentions are supported by a number of bases, all of which contend

that the HASP and the FSP fail adequately to include site specific information

about the location of UXO on the JPG site, and fail to include necessary health

and safety precautions for Licensee personnel who might encounter UXO

during site characterization activities. According to Intervenor, FSP sampling

procedures that involve driving electrodes or drilling wells into the ground -

such as will occur with the electrical imaging, groundwater, soil, and sediment

sampling - necessitate the inclusion in the FSP and HASP of detailed UXO
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safety procedures." Id. at p. 21.

The Board recognized that while UXO is a safety concern, it was a concern beyond the

scope of the regulatory review in this proceeding. The Board also held the contentions

inadmissible on the additional ground that they fail to demonstrate that a genuine dispute

exists with the Licensee on a material issue of law or fact. Id. at p. 22.

DISCUSSION

A. Legal Standard

Certain portions of Mr. Pastorick's testimony should be stricken because they

exceed the scope of legitimate rebuttal testimony and seek to introduce new issues or

to re-introduce via rebuttal testimony issues which this Board specifically rejected in

holding STV's proposed Contentions C-1 and C-2 inadmissible and beyond the scope

of this hearing.

10 C.F.R. § 2.337(a) states that, "Only relevant, material, and reliable evidence

which is not unduly repetitious will be admitted [into the record in a proceeding]". The

presiding officer has authority to restrict irrelevant, immaterial, unreliable, duplicative or

cumulative evidence or arguments, and may strike any portion of a written presentation

that contains such evidence. !0 C.F.R. § 2.319 (d) and (e).

Mr. Pastorick candidly admits that his testimony is based on his review of the

Army's Health And Safety Plan ("HASP"), as well as it's Field Sampling Plan ("FSP"),

and of all STV Contentions, "both those admitted and those not admitted by the Board."

Pastorick Testimony, Answer 9, pg. 7.

Having been rejected at the pleading stage, a matter cannot subsequently be

resurrected by virtue of the prefiled rebuttal testimony. See In the Matter of LOUISIANA
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ENERGY SERVICES, L.P. (National Enrichment Facility), Docket No. 70-3103-ML;

ASLBP No. 04-826-01-ML, 2005 NRC LEXIS 21, February 4, 2005.

In addition, much of Mr. Pastorick's testimony is unreliable in that is based on

pure speculation, there being no facts in evidence before the Board showing the details

of what has been done by Lte Army to assess and address the UXO risk at JPG. The

speculative nature of this testimony is demonstrated by the fact that Mr. Pastorick's

statements in his Answers 10 and 11a (Pastorick Testimony, pg. 8), disparaging the

statements of Army's SAIC witnesses regarding UXO safety, actually contradicts STV's

earlier position on SAIC's UXO expertise. STV has admitted that "(t)he person identified

... to serve as [SAIC] Field Manager for the FSP (Seth Stephenson) possesses the

training and experience required to serve as the UXO expert on the project." Mr.

Pastorick is even identified as STV's expert witness supporting this basis. STV Final

Contentions, C-2, Basis a, pp. 21 and 22.

The substance of the testimony has also taken the Army by surprise in that it

attempts to raise issues concerning the types of unexploded ordnance present at JPG

and the nature and extent of internal investigations which the Army and/or SAIC may

have done, or may not have done, in assessing the risks involved with various testing

procedures and locations. For instance, the testimony introduces the term "MEC",

("munitions and explosives of concern"), implying by innuendo that much of the UXO on

site at JPG is incapable of detonation and is being used by the Army as a boogeyman to

avoid certain types and locations of testing. Pastorick Testimony, Answer 2, pg. 1 and

Answer 6, pg. 6.

Information concerning the extent of UXO at JPG is summarized in the "Final

Environmental Impact Statement, September 1995" ("1995 Statement), [ ADAMS No.

ML070160441 ] which states that it is estimated that approximately 23 million rounds

have been fired into areas north of the firing line since 1941. The types of munitions
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tested varied from 20 millimeter small caliber cannon to 2,000 pound bombs. It is further

estimated that as many as 1.5 million UXO items may exist within the boundaries of

JPG. In addition, another 7.0 million inert projectiles having live fuses or spotting

charges may be present. Figure 4-12 from the 1995 Statement, copy attached, shows

the probable locations of UXO. Note that the "High" and "Very High" concentrations

coincide with the area were the majority of sampling and testing is now being conducted.

As noted above, STV has acknowledged that Army contractor SAIC's Seth Stephenson

is a qualified UXO expert. Therefore, if the issue of Army's due diligence in UXO risk

assessment is now germane to this hearing, the Army should be allowed a full and fair

opportunity to submit evidence detailing the same.

In accordance with 10 C.F.R. §§ 2.319 and 2.337, all or portions of the Pastorick

Testimony should be excluded from the evidentiary record as described below, and the

Intervenor should be precluded from submitting further testimony or evidence of these

issues in this proceeding.

B. TESTIMONY TO BE EXCLUDED

The Pastorick Testimony should be stricken in its entirety as irrelevant and

.immaterial. The testimony as a whole restates the bases given by STV in support of its

Contentions C-1 and C-2 which stated that the particular types of UXO should be located

and identified and that accepted safety procedures should be integrated into the FSP.

The Board has previously ruled these issues to be inadmissible. Board Order of Dec.

20, 2006, supra, pp. 21-22.

In. addition, Mr. Pastorick's testimony is based purely on speculation and

conjecture. A synopsis of Mr. Pastorick's testimony is that if the Army has not followed

accepted UXO risk assessment procedures, doing so might allow the Army to perform

some of the tests that Mr. Norris recommends. To paraphrase the Board's observation
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in its ruling on the non-admissibility of STV's Contentions C-1 and C-2, there is no

evidence to provide any support for any claim that the Army's failure to include detailed

safety precautions in its HASP and/or FSP renders its alternate schedule not effective

for the conduct of decommissioning operations. Nor is there any evidence or expert

opinion to, demonstrate that the Army has not, and in the future will not, follow

appropriate UXO safety practices during site characterization operations or that it will

otherwise not be able to successfully conduct site characterization activities. Board

Order of Dec. 20, 2006, supra, pg 221

In the alternative, Army asks that the following portions of the Pastorick

Testimony be stricken:

1. Answer 7, pp. 6-7;

2. Answer 11, particularly the last paragraph on age 9, the last full paragraph on

page 10 and the last paragraph of the answer on page 11;

3. Answer 12, particularly the last paragraph on page 12, the last paragraph on

page 13 and the second paragraph on page 14;

4. Answer 13, particularly the last paragraph on page 15; and

5. Answer 14, in its entirety.

Each of the above portions of the Pastorick Testimony should be stricken as irrelevant

and immaterial because each seeks to introduce EP 75-1-2 as evidence of procedures

to be followed for testing and sampling in areas containing MEC, where the issue of

procedures followed by the Army has not been previously raised and no evidence has

been submitted as to whether or not proper procedures were followed. The issues of

requiring identification of particular UXO hazards and locations and incorporating

accepted safety practices into the Field Sampling Plan have been ruled inadmissible by

the Board. Board Order of Dec. 20, 2006, supra, at pp. 21-22.

Answer 6, pg. 6, which follows up on the distinction between UXO and MEC
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introduced in his earlier definitions (answer 2, pg. 1) and interjects the new issue that

the Army may be incorrectly using the presence of UXO in the Du area as a reason "to

alter the sampling plan or the eventual cleanup of the DU contamination", should be

stricken as beyond the scope of Army's direct examination.

In addition, as previously stated herein, the issues raised by the Past•o ricK

testimony have taken the Army by surprise. Allowing STV to submit this new testimony

as rebuttal prejudices the Army's ability to respond. Under the terms of the Board's

Order Scheduling for Preparation of Evidentiary Hearing, entered May 15, 2007, the

Army's response is limited to a ten page sur-rebuttal which will not allow Army to make

an adequate response to the issues now raised.

The record is devoid of evidence pertaining to the types of unexploded ordnance

present at JPG and the nature and extent of internal investigations which the Army

and/or SAIC may have done, or may not have done, in assessing the risks involved with

various testing procedures and locations. No such evidence was offered because

STV's articulation of its UXO concerns (Contentions C-1 and C-2) were ruled

inadmissible.

Mr. Pastorick testimony questions site activities and UXO-based decisions which

are mentioned in summary fashion in the testimony of the Army's and the Staff's

witnesses. These portions of the testimonies were given in summary fashion, without

the underlying factual minutia, because STV's Contentions C-1 and C-2 had been held

inadmissible and because the testimony of STV's witnesses-in-chief did not raise any

issues concerning the types of UXO present at JPG, the nature and extent of internal

investigations which the Army and/or SAIC may have done, or the overall validity of the

UXO concerns voiced in the FSP and related documents.

Nor can STV now claim that the references to UXO in the testimonies of the

Army's and the NRC Staff's Witnesses was STV's first notice that the presence of UXO

7



was impacting the testing and sampling activities at JPG. As previously stated, STV first

raised the issues now contained in Mr. Pastorick's testimony in its Petition to Intervene,

filed in 2005 ( STV Petition, pp. 22-24), which shows Mr. Pastorick as STV's expert

witness on UXO and cites EP 75-1-2 as authority (STV Petition, pg. 24, EP).

It is fundamentally unfair 0to all-w- S1 t raise such issues for the first time in this

hearing as rebuttal testimony, where the Army and the NRC Staff are each limited to a

10 page sur-rebuttal and are, thus, unable to address these issues properly or to

introduce detailed evidence of Army's UXO risk assessment.

CONCLUSION

For the reasons discussed above, the Army moves that the Board enter an Order

striking all. or portions of the Pastorick Testimony identified above, and prohibiting the

Intervenor from submitting further evidence in this proceeding on the stricken issues. In

the alternative, if the Board deem the issues raised in the Pastorick testimony germane.

to the scope of this hearing, then the Army moves that the Board allow the Army

sufficient time and pages to supply evidentiary details pertaining to the types of UXO

present at JPG, the nature and extent of internal investigations which the Army and/or

SAIC may have done, and the overall validity of Army's UXO concerns.

Respectfully submitted,

Frederick P. Kopp
Counsel for the Army

Dated at Rock Island, Illinois
this 2 5 th day of September, 2007
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