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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

BEFORE THE ATOMIC SAFETY AND LICENSING BOARD

In the Matter of )
)

AMERGEN ENERGY COMPANY, LLC ) Docket No. 50-219-LR
)
)

(Oyster Creek Nuclear Generating Station)

NRC STAFF RESPONSE TO AMERGEN’S MOTION IN LIMINE
REGARDING CITIZENS' PRESENTATION ON DRYWELL CONTENTION

INTRODUCTION

Pursuant to 10 C.F.R. § 2.323 and the “"Memorandum and Order (“Hearing Directives”)
(Sept. 12, 2007) (unpublished) (“Sept. 12 Order”), at 3, the Staff of the U.S. Nuclear Regulatory
Commission (“Staff”) submits this answer to “AmerGen’s Motion in Limine to Exclude Portions of
Citizens’ Sur-Rebuttal” (Sept. 18, 2007) (“Motion”). For the reasons set forth below, the Staff
supports the Motion in part.

DISCUSSION

AmerGen Energy Company, LLC (“AmerGen”) requests that the Board accord no weight
to Section | of “Citizens’ Reply to AmerGen and NRC Staff Rebuttal Testimony” (Sept. 14, 2007)
(“Citizens’ Sur-Rebuttal Presentation”), and exclude portions of the “Pre-Filed Sur-Rebuttal
Written Testimony of Dr. Rudolf H. Hausler Regarding Citizens’ Drywell Contention” (Sept. 14,
2007) (“Sur-Rebuttal Testimony) and Sections Il and Il of Citizens’ Exhibit 61 (“Memorandum
from R. Haulser to R. Webster re: Further Discussion of the External Corrosion on the Drywell
Shell in the Sandbed Region” (Sept. 13, 2007)). See Motion at 1-2. AmerGen argues that
Board should accord no weight to Section | of Citizens’ Sur-Rebuttal because it exceeds the
scope of permissibly sur-rebuttal and is irrelevant. Id. AmerGen asserts that portions of Dr.
Hausler’s Sur-Rebuttal Testimony and portions of Citizens’ Exhibit 61 should be excluded
because they exceed the permissible scope of sur-rebuttal testimony. Id. The Staff agrees in

part.
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Dr. Hausler’s sur-rebuttal testimony at A7 and Sections Il and Il of Citizens’ Exhibit 61
discusses AmerGen Exhibits 16-18, which were attached to AmerGen’s initial presentation on
July 20, 2007. Although Dr. Hausler lists AmerGen and Staff rebuttal testimony as references at
the end of Exhibit 61, he does not reference any rebuttal testimony in Sections Il and IlI. In
accordance with “Memorandum and Order (Prehearing Conference Call Summary, Case
Management Directives, and Final Scheduling Order)” (Apr. 17, 2007) (unpublished) (“Apr. 17
Order”) at 6, sur-rebuttal testimony may not advance new affirmative claims and arguments that
should have been made in rebuttal testimony. Dr. Hausler's Sur-Rebuttal Testimony at A7, and
Sections Il and Il of Citizens’ Exhibit 61, should be excluded to the extent they take issue with
Exhibits 16-18 and are not responsive to arguments made by AmerGen or the Staff in rebuttal
testimony.

The Staff agrees that Section | of Citizens’ Sur-Rebuttal Presentation should be
accorded no weight' because it exceeds the scope of permissible rebuttal, i.e., it advances new
affirmative arguments that do not respond to either AmerGen or Staff rebuttal submissions, and
should have been made in rebuttal testimony in response to Board Question 11. See
Memorandum and Order (Ruling on Motions in Limine and Motion for Clarification) (Aug. 9,
2007) (unpublished) at 10-11. In addition, Citizens’ new affirmative arguments based on case
law involving epidemiological studies and DNA evidence are not relevant to this proceeding
because Citizens have not demonstrated that the case law cited is applicable to the nuclear
industry, adopted by the Commission for NRC proceedings, or responsive to the areas identified

by the Board in the September 12 Order.” Consequently, the Board should not consider

! In its September 18, 2007 Motion in Limine, the Staff incorrectly argued that arguments in
Citizens’ Sur-Rebuttal Presentation should be excluded.

% In the Sept. 12 Order, the Board stated that if AmerGen and Citizens have experts who could
contribute to the topic of reasonable assurance, they should be prepared to have their experts testify.
See Sept, 12 Order at 4. The Board did not, however, ask the parties to re-brief the topic of reasonable
assurance.
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Section | of Citizens’ Sur-Rebuttal Presentation.

CONCLUSION

For the reasons discussed above, the subject motion should be granted in patrt.
Respectfully submitted,
IRA/

Mary C. Baty
Counsel for NRC Staff

Dated at Rockville, Maryland
this 19th day of September, 2007
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