September 12, 2007

MEMORANDUM TO: Garmon West, Chief
Licensee Personnel Security Branch
Division of Security Operations
Office of Nuclear Security and Incident Response

FROM: Timothy McCune, Senior Security Specialist /RA/
Licensee Personnel Security Branch
Division of Security Operations
Office of Nuclear Security and Incident Response

SUBJECT: PUBLIC MEETING WITH NEI ON AUGUST 28, 2007, TO
DISCUSS PLANS TO IMPLEMENT 10 CFR PART 26,
SUBPART K FITNESS FOR DUTY PROGRAMS FOR
CONSTRUCTION

Attached is the meeting summary for the August 28, 2007, public meeting with NEI to
discuss plans to implement 10 CFR Part 26, Subpart K Fitness for Duty Programs for
Construction. The Category 3 public meeting was held in Rockville, MD. Meeting
participants (Attachment 1) included representatives from the Nuclear Energy Institute
(NEI), the power reactor licensee community, the Department of Health and Human
Services’ Substance Abuse and Mental Health Services Administration (SAMHSA), as
well as NRC staff and contractors.

The focus of the meeting was to discuss the NRC staff’'s comments on NEI-06-06,

Rev. 1, “Fitness for Duty Program at New Plant Construction Sites.” This guidance is
intended for endorsement by the NRC through a Regulatory Guide to be prepared when
the NEI guidance is finalized.
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Meeting Summary
August 28, 2007
NEI 06-06, Rev. 1
Fitness for Duty Program at New Plant Construction Sites

On August 28, 2007, the NRC staff held a public meeting with NEI regarding the
development of implementation guidance for Subpart K, Fitness for Duty Programs for
Construction, of 10 CFR Part 26. The meeting participants (Attachment 1) included
representatives from the Nuclear Energy Institute (NEI), the power reactor licensee
community, the Department of Health and Human Services’ Substance Abuse and
Mental Health Services Administration (SAMHSA), and the NRC. The purpose of this
meeting was to discuss the NRC staff's comments on NEI-06-06, Rev. 1, “Fitness for
Duty Program at New Plant Construction Sites.”

The meeting was noticed on July 24, 2007. The notice is available electronically at the
NRC’s Electronic Reading Room at http://www.nrc.gov/reading-rm/adams.html. The
public can gain entry into the NRC’s Agencywide Document Access and Management
System (ADAMS), which provides text and image files of NRC’s public documents,
including the meeting notice and agenda, which may be found in ADAMS under
accession number ML071980223. NEI-06-06, Rev. 1, may be found in ADAMS under
accession number ML072540163. The following summarizes the discussions and future
actions.

Significant Meeting Items
1. Role of the Medical Review Officer (MRO)

The NRC staff expressed the view that the role of the MRO should be discussed
explicitly in the guidance, particularly with respect to protecting the rights of individuals
being tested. NEI indicated that the industry would revise the guidance to address and
clarify the role of the MRO.

2. Property Damage Threshold Applicable to Post-Accident Testing

The NRC staff suggested that the $500,000 threshold in Rev. 1 is too high, and that it
should be reduced to $100,000. NEI staff stated that industry likely would accept the
NRC'’s suggested figure, as industry had not reached a consensus figure and its primary
goal was to establish a clear threshold that excluded insignificant damages. Industry
representatives indicated they also might consider incorporating the term “significant”
rather than using a specific dollar figure. Participants emphasized that regardless of the
property damage threshold selected, post-accident tests also would be conducted for all
OSHA-reportable accidents and for appropriate smaller accidents that triggered testing
under behavioral observation.

3. Random Testing Rate

The NRC staff repeated its position (previously noted in a review of Rev. 0 of the
document) that the proposed annual 10 percent random testing rate is too low to be
effective, and that the NRC believes a 100 percent random testing rate is necessary. In
support of this position, the NRC staff cited (1) relatively high drug and alcohol abuse



rates for construction workers, (2) the applicability of a similar rate used by the NRC in
testing its own staff for drugs, and (3) the original rate established in Part 26, which was
lowered to 50 percent only after program performance data indicated that lower rates
were justified. The staff reported estimates that, at an annual 10 percent rate, an
individual might expect to be tested only once every 14 years; while at an annual 50
percent rate, this increases to once every 2-3 years. The staff expressed concern that
such probabilities would not create sufficiently effective protections (for licensees) or
disincentives (for potential substance abusers), particularly within the context of a major
construction project where the set of workers at the construction site constantly
fluctuates. If future testing at a 100 percent rate were to indicate that a lower testing rate
is warranted, the NRC would consider lowering the rate at that time based on the data.

The industry representatives noted that the guidance’s 10 percent rate did not have a
firm technical basis, other than being used by at least some of the construction industry,
but that it seemed reasonable in the context of a “layered” FFD program that includes
other features beyond random testing (such as pre-access testing, for-cause testing,
post-accident testing, behavioral observation, and a full FFD program for FFD program
personnel). They also suggested that construction workers are not representative of the
pool of nuclear-industry construction workers that industry would employ to construct
new nuclear power plants. Instead, industry likely would employ nuclear workers such
as those that currently work outages for steam generator replacements. Based on
historical testing data for these workers, industry stated that a 100 percent testing rate is
not warranted.

Industry representatives asked why the NRC would expect a higher testing rate (i.e., 100
percent) in the Subpart K program that is intended to provide the industry with more
flexibility than is required in a full FFD program (which requires use of a 50 percent rate).
The NRC staff responded that the higher testing rate should be considered within the
context of the entire Subpart K program, which reduces some requirements and
provides flexibility on many others. The NRC staff also repeated its concerns regarding
the higher incidence of substance abuse among construction workers, adding that this
higher risk (which makes problems foreseeable) is not compatible with lower testing
rates.

Industry representatives also asked why higher rates are necessary given that safety
risks are very different (lower) because no fuel is on site. The NRC staff responded that
testing is intended to ensure not only safety, but also that workers are trustworthy and
reliable. In addition, the staff noted that the Commission had directed them to require
testing of workers during construction.

A representative from SAMHSA cited recent research indicating that the relevant
demographic of concern is whether the population in question contains young workers
(ages 18-25). He cited survey results showing that even young workers who are fully-
employed in organizations that administer active testing programs have a high incidence
of substance abuse (i.e., on the order of 15 — 20 percent). He suggested that the trend
since 9/11 is to raise testing rates rather than to lower them. He urged all stakeholders
to focus on this 18-25 year-old demographic group and to recognize that new young
workers cannot be counted on to adopt/reflect an organization’s culture.

In conclusion, NEI agreed to reconsider the 10 percent testing rate within the broader
context of an effective drug and alcohol testing program at a construction site, including



additional factors such as the frequency with which tests are conducted (i.e., daily,
weekly) and the program’s visibility and workers’ perception of its effectiveness.

4. Editorial Comments

The NRC staff reviewed numerous editorial comments intended to clarify the guidance
document. The staff also noted that the draft guidance includes a number of provisions
that, while not unacceptable to the NRC, are not required under Subpart K.

5. Next Steps

NEI indicated that it would like NEI-06-06 endorsed within the next couple of months
because new reactor applications are expected to be submitted very soon. The NRC
staff noted that applications referencing the guidance might be considered incomplete if
the guidance continues to contain placeholders (such as for fithess monitoring
programs).

Industry stated that it would get back to NRC regarding whether it would prefer to submit
a revised draft of the guidance or to await the NRC’s formal written comments on the
current draft.



Attachment 1: August 28, 2007, Public Meeting with NEI to Discuss
Implementation Guidance for Subpart K to 10 CFR Part 26
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