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Dear Ms., Vietti-Cook:

The Nuclear Energy Institute (NEI),* on behalf of the commercial nuclear energy industry, is
pleased to submit the enclosed comments on the NRC Draft Statement of Policy on Conduct of
New Reactor Licensing Proceedings, published at 72 Fed. Reg. 32,139 (June 11, 2007). When
finalized, this guidance will supplement existing Commission Policy Statements on licensing and
adjudicatory matters and complement the NRC's newly amended regulatory framework
governing licensing proceedings for combined licenses (COLs), design certifications (DCs) and
Early Site Permits (ESPs). We commend the Commission's tlmely re-examination of its licensing
review and adjudication processes.

The Draft Policy affirms the Commission's position that the procedures in 10 CFR Part 2, as
applied to the 10 CFR Part 52 licensing process, will "provide a fair and efficient framework" for
litigation of disputed safety and environmental matters. NEI concurs with the Commission's
objective to improve its licensing process, and we appreciate the opportunity to comment on
possible enhancements to that process.

' The Nuclear Energy Institute (NEI) is the organization responsible for establishing unified industry
policy on matters affecting the nuclear energy industry, including the regulatory aspects of generic
operational and technical issues. NEI's members include all entities licensed to operate commercial
nuclear power plants in the United States, nuclear plant designers, major architect/engineering firms, fuel

fabrication facilities, nuclear materials licensees, and other organizations and individuals involved in the
nuclear energy industry.
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NEI strongly supports the Draft Policy's stated goals: "avoiding duplicative litigation through
consolidation to the extent possible," eliminating unnecessary delays in the licensing review and
hearing processes, facilitating a fair hearing process and developing an informed adjudicatory
record. While we support many of the Draft Policy's proposed initiatives, not every aspect of
the Draft Policy reflects the most effective way of accomplishing the Commission’s objectives.
In those areas where we do not agree with the Draft Policy, we have endeavored to propose
workable alternatives. Further, we note that the Draft Policy focuses largely on the potential
benefits of using a "design-centered" approach to safety reviews ("multiple applicants would
apply for COLs for plants of identical design at different sites") and consolidation of hearing
issues cormmon to such applications. Given the relatively limited scope of the Draft Policy, NEI's
comments also propose additional initiatives to improve the efficiency and the timeliness of new
reactor licensing proceedings.

Overview of NEI Comments

A, NEI Comments on Draft Policy Statement Provisions (Section IT)

The Draft Policy contains a number of "initial matters" including a proposal regarding the
docketing of COL applications (COLAs). NEI supports the pending amendments to 10 CFR
2.101(a)(5) and also those Draft Policy provisions that would permit ESP or COL applicants to
present an application for docketing “in a manner not currently authorized," such as by
submitting requests for exemption from 10 CFR 2.101. Our comments discuss how the NRC
might facilitate such exemption requests. Further, NEI concurs that a partial COLA should be
"complete" before the Staff accepts it for docketing. The final Policy Statement should clarify
the definition of completeness in this context, particularly given Commission approval of the
Combined License Review Task Force recommendation® to extend the duration and broaden the
scope of NRC licensing acceptance reviews.

NEI's comments express opposition to the Draft Policy's proposal concerning the timing of NRC
Notices of Hearing. 10 CFR 2.101(a)(5), which allows submittal of COL applications in two
parts, does not specify when such notices will be issued. The Draft Policy concludes that (with
two exceptions) it will be "most efficient to issue a Notice of Hearing only when the entire
application has been docketed." See 72 Fed. Reg. 32,141. To the extent that early submittal of
a partial COLA is intended to accelerate both the commencement of the licensing review and
also earlier completion of the overall licensing process, the licensing hearing should begin (and
end) earlier. Delaying issuance of the Notice of Hearing directly undermines that objective and
the NRC's rationale for doing so ("avoiding piecemeal litigation") is not compelling. The
Commission should modify the final Policy Statement to provide that the NRC will issue a Notice
of Hearing for a complete partial COLA "as soon as practicable" after the NRC dockets that
portion of the COLA, unless the applicant affirmatively requests that the Notice of Hearing be
issued after the entire COLA is docketed.

2 See Report of the Combined License Review Task Force (April 2007), pp. 2-3.
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The Draft Policy includes provisions designed to achieve efficient treatment of generic matters
through consolidation of issues common to multiple applications. While generic consideration of
common issues could potentially improve the efficiency and effectiveness of NRC licensing
reviews and hearings, the Draft Policy does not provide sufficient information to assess whether
the NRC's proposed approach will in fact achieve the stated objective. The final Policy
Statement should more clearly explain the parameters or necessary conditions for consolidation.
(For example, consolidation would not appear appropriate unless there is a congruence of
objectives and perspectives among the applicants and the proceedings being consolidated.)
Whether consolidating hearings and issues will streamline and shorten the overall licensing
schedule must also be considered. Finally, the Commission should clarify that consolidation of
hearings on identical portions of the COL application is rot required to obtain the NRC staff's
design-centered review. Many efficiencies and benefits of the design-centered approach could
still be achieved through a single design-centered review of the portions of the COLAs identical
to the "reference application."

With respect to COLAs that reference design certification applications, NEI supports the Draft
Policy’s position on avoiding unnecessary, duplicative consideration in COL hearings of design
issues addressed in a DC application. A similar policy should apply to a COLA that references a
DC amendment application or a COLA that references an ESP application, to avoid redundant
reviews and hearings with inconsistent results. We recommend that the Draft Policy direct the
licensing board to deny a contention in a COL proceeding if the contention addresses a matter
subject to a DC rulemaking, rather than holding the contention in abeyance and denying it later
upon adoption of the final DC rule.

On a related point, NEI disagrees with the Draft Policy's position that in COL proceedings
referencing DC applications, the NRC will not issue the COL until the design certification rule is
final (unless the applicant requests that the COLA be treated as a custom design). Rather, the
NRC should issue the license even though the DC rule is not yet final, if the COL proceeding is
otherwise complete. A COL license condition premised on promulgation of the DC rule could be
imposed, allowing any judicial challenges to be raised in a timely manner without adversely
impacting the COL.

With respect to the Draft Policy’s guidance on ITAAC compliance hearings, NEI recommends
that the NRC identify the hearing procedures to be used in 10 CFR 52.103(a) ITAAC compliance
hearings in the near term and certainly well before the first such hearing is imminent. Further,
because the Commission has ample authority to use informal adjudicatory hearing procedures
in ITAAC compliance hearings, NEI reiterates support for the use of some type of expedited
hearing procedures for such hearings. Whatever procedures the NRC adopts for ITAAC
compliance hearings should be tailored to meet the agency's obligation to provide an
opportunity for a hearing on whether the ITAAC for the new nuclear facility have been satisfied,
and do so quickly, efficiently and without causing delay immediately prior to plant operation.
NET also supports the Combined License Review Task Force recommendation that the
Commission itself serve as the presiding officer for any hearing request under Section 52.103.
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B. Additional Policy Recommendations in NEI's Comments (Section III

NEI recommends additional initiatives that the NRC should undertake to ensure that its licensing
process continues to be thorough and rigorous but is also more efficient, timely and predictable.
For example, NEI urges implementation of the Combined License Review Task Force
recommendation that the Commission itself conduct all mandatory uncontested hearings for
COL applications. NEI also believes it is appropriate to eliminate the Atomic Energy Act
requirement for mandatory uncontested hearings. We also suggest that the Comrnission
implement another Task Force recommendation to use rulemakings to resolve common issues
generically and thereby minimize duplicative consideration of such issues. With respect to
matters not amenable to rulemaking, NEI proposes that the Commission use hearing orders in
individual licensing proceedings to provide additional guidance.

NEI requests that the Commission commence COL licensing hearings based on the availability of
draft licensing documents where circumstances warrant. The comments provide the various
considerations that would support such a flexible policy. We also include specific suggestions
regarding the establishment of clear schedule directives, to facilitate more timely completion of
COL licensing reviews and to accelerate and streamline NRC licensing hearings.

X kX Xk X 3k
In sum, NEI requests that in developing the final Policy Statement, the Commission consider the

comments and additional suggestions discussed in the Enclosure to this letter and incorporate
these proposals to the extent feasible.

Please contact me ((202) 739-8140, eca@nei.org) or Anne Cottingham ((202) 739-8139,
awc@nei.org) with any questions regarding these comments.

Sincerely,
Ellon O Yirsbesgy

Enclosure

C: The Honorable Dale E. Klein, Chairman, NRC
The Honorable Gregory B. Jaczko, Commissioner, NRC
The Honorable Peter B. Lyons, Commissioner, NRC
The Honorable Edward McGaffigan, Commiissioner, NRC
Karen D. Cyr, Esquire, General Counsel, NRC



NUCLEAR ENERGY INSTITUTE

ENCLOSURE

NUCLEAR ENERGY INSTITUTE COMMENTS ON THE NRC DRAFT STATEMENT
OF POLICY ON CONDUCT OF NEW REACTOR LICENSING PROCEEDINGS

I. Qverview and Summary

The Nuclear Energy Institute (NEI)! is pleased to submit the following comments in response to
the NRC Draft Statement of Policy on Conduct of New Reactor Licensing Proceedings (Draft
Policy), published at 72 Fed. Reg. 32,139 (June 11, 2007). We commend the NRC on its timely
effort to re-examine and revise certain policies relating to new reactor licensing proceedings.
Given the anticipated wave of applications for combined licenses (COL), design certifications
(DC) and early site permits (ESP) beginning later this year, the Draft Policy, when finalized,
should provide a useful complement to the amended regulatory framework for license
applicants.

The Draft Policy is intended to supplement, rather than replace, the Commission’s 1981 and
1998 Policy Statements on the conduct of adjudicatory proceedings. The NRC continues to
endorse those Policy Statements.? Recognizing that the next generation of U.S. commercial
nuclear plants will be much more standardized than the existing fleet, the Draft Policy focuses
closely on the potential benefits of the NRC Staff’s conducting its safety reviews using a
"design-centered approach.” This approach envisions multiple applicants applying for COLs for
plants of identical design at different sites, resulting in opportunities for consolidation of issues
common to such applications before a single NRC Atomic Safety and Licensing Board (licensing
board). See 72 Fed. Reg. 32,140.

NEI concurs with NRC’s observation that the existing framework for litigation of disputed issues
under the Atomic Energy Act of 1954, as amended (AEA), and the National Environmental Policy
Act of 1969, as amended (NEPA), while well developed, can be improved. Id. Following the
order of issues presented in the Draft Policy, Section II.A. of NEI's comments addresses "initial

! The Nuclear Energy Institute (NEI) is the organization responsible for establishing unified industry
policy on matters affecting the nuclear energy industry, including the regulatory aspects of generic
operational and technical issues. NEI's members include all entities licensed to operate commercial
nuclear power plants in the United States, nuclear plant designers, major architect/engineering firms, fuel
fabrication facilities, nuclear materials licensees, and other organizations and individuals involved in the
nuclear energy industry.

? See Statement of Policy on Conduct of Adjudicatory Proceedings, CLI-98-12, 48 NRC 18 (1998);
Staternent of Policy on Conduct of Licensing Proceedings, CLI-81-8, 13 NRC 452 (1981).
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matters," including the docketing of license applications, the timing of notices of hearing and
hearing schedules for Limited Work Authorizations (LWAs). See Draft Policy at 72 Fed. Reg.
32,141-42 and NEI comments pp. 3-6. Section II.B. discusses treatment of generic issues. See
Draft Policy at 72 Fed. Reg. 32,142-44 and NEI comments pp. 7-10. Section II.C. addresses
NRC proposed policies concerning inspections, tests, analyses and acceptance criteria (ITAAC)
compliance hearings. See Draft Policy at 72 Fed. Reg. 32,144; NEI comments at pp. 10-11.

The industry also has considered whether the Commission's proposals in the Draft Policy will
advance the NRC's goal to eliminate "duplicative litigation through consolidation to the extent
possible" (emphasis added), and "to provide a fair hearing process, to avoid unnecessary delays
in [the NRC's] review and hearing processes, and to enable the development of an informed
adjudicatory record that supports agency decision making . . . ." 72 Fed. Reg. 32,140.
Although the Draft Policy contains several sound policy proposals, more can be done to
enhance the NRC's licensing review and adjudicatory process.

Accordingly, Section III discusses additional initiatives that we believe the NRC should
undertake to make its new reactor licensing process more efficient, timely and predictable,
while continuing to assure that the agency develops an informed, fully-supported record and
that the public is afforded an adequate opportunity to participate in the licensing process.
Specifically, these comments address NEI's support for the conduct of mandatory uncontested
hearings by the Commission and the pursuit of legislative changes to eliminate the statutory
requirement for mandatory uncontested hearings (see Section III.A., pp. 12-13). We also
advise using rulemakings and hearing orders to minimize duplicative consideration of generic
issues (Section IIL.B., pp. 13-14), accelerating licensing hearings based on the availability of
draft licensing documents (Section III1.C., pp. 14-16), and tightening milestone schedules to
facilitate more efficient licensing reviews and licensing hearings (Sections III.D. and E., pp. 16-
19).

Considering new policies and approaches as a means of achieving "significant efficiencies" in
the NRC's licensing process is a proactive and positive step. Yet the existing tools that the
Commission has at its disposal must not be overlooked. Instilling discipline in the hearing
process and ensuring a prompt, yet fair, resolution of contested issues in adjudicatory
proceedings (see 72 Fed. Reg. 32,140) are essential. Both the licensing boards and the
Commission have obligations in this area. NRC licensing boards must rigorously "enforce
adherence" to hearing procedures in 10 CFR Part 2. The Commission must continue to
"exercise its inherent supervisory authority" whenever needed as part of the reactor licensing
process. Id. at 32,141. That has been true in previous NRC licensing proceedings and will be
equally if not more important under the revamped 10 CFR Part 52 licensing regime.



NRC Draft Policy Statement--New Reactor Licensing Proceedlngs
Nuclear Energy Institute Comments
Page 3 of 20

In sum, NEI supports many of the policy initiatives set forth in the Draft Policy. Where we
disagree with certain proposals, we have provided the bases for our disagreement and, where
feasible, an alternative policy. NEI requests that the Commission consider the comments and
additional suggestions discussed below. Further improvements to the Draft Policy Statement
can be made, consistent with the Commission's goals of providing a fair hearing process,
avoiding unnecessary delays and promoting the development of an informed adjudicatory
record that supports the agency’s decisions. We believe that clear guidance by the Commission
in advance of the upcoming new-plant related hearings will well serve all stakeholders.

I1. Comments on Draft Policy Statement Provisions

A. Draft Policy Guidance on Initial Matters

1 Docketing of Applications (72 Fed. Reg. 32,141)

NEI supports the pending amendments to 10 CFR Parts 2, 50, 51 and 52 that will provide
greater flexibility and better accommodate COL applicants’ specific circumstances. For example,
we envision that those provisions allowing separate submittal of safety and environmental
information for combined license applications (COLAs) under 10 CFR 2.101(a)(5) will facilitate
more timely and efficient licensing reviews by the NRC Staff.*> Section 2.101(a)(5) amendments
that would lengthen the time allowed between submittal of COLA portions from 6 to 18 months
are also a positive step.

Similarly, NEI supports those Draft Policy provisions that would permit ESP or COL applicants to
present an application for docketing "in a manner not currently authorized." The Draft Policy
specifically suggests that the NRC would entertain requests for exemption from the
requirements of 10 CFR 2.101. On that point, the NRC has the inherent authority to change its
Rules of Practice in 10 CFR Part 2 without the need for an applicant to apply for a specific
exemption under Part 50 or any other part. So long as it gives notice to interested parties of
any changes to its procedures, the Commission is free to adopt alternate docketing
requirements.* NEI believes that the primary criterion for NRC approval of alternative
docketing procedures should relate to improvements in efficiency or effectiveness.®

* However, note the discussion in the next section on the timing of NRC notices of hearing.

+ See, e.g., National Whistleblower Center v. NRC, 208 F.3d 256, 262-63 (D.C. Cir. 2000) (NRC had
authority to change adjudicatory rules to accommodate a large number of cases through a Policy
Statement and a subsequent referral order at the start of a proceeding).

> In situations where an exemption from NRC regulations other than those in 10 CFR Part 2 is needed,
the exemption provisions specific to that part of the regulations should continue to apply.
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With respect to the completeness of parts of an application filed separately, we concur that,
consistent with NRC licensing practice and precedent, whatever part of the application is
submitted to the NRC should be complete before the Staff accepts that part of the application
for docketing. We assume that in determining "completeness” of the application in this context,
the NRC would look to the acceptability for docketing of only that separately-tendered portion
of the application. Further, given the Commission’s recent approval of the Combined License
Review Task Force® recommendation to expand the "scope and duration of the COL application
acceptance review to include completeness and technical sufficiency reviews," NEI believes that
additional NRC guidance on this subject will be needed in the near term to ensure that the
criteria used for the Staff's review are "clear and transparent."’

2. Notices of Hearing (72 Fed. Reg. 32,141)

10 CFR 2.101(a)(5), which allows submittal of COL applications in two parts, does not specify
when the Notice of Hearing will be issued. 10 CFR 2.104(a) provides that the Notice of Hearing
for a COLA will be issued "as soon as practicable" after the NRC dockets the application; the
Draft Policy estimates that this will require around 30 days if the COLA is "complete." Similarly,
NRC regulations do not specify when the Notice of Hearing should be issued for an application .
filed in two parts under a request for exemption from Section 2.101. On this important point,
the Draft Policy concludes that (with two exceptions) it will be "most efficient to issue a Notice
of Hearing only when the entire application has been docketed." Therefore, in most situations,
the Commission proposes to delay the initiation of the licensing hearing process until the entire
application has been submitted. See 72 Fed. Reg. 32,141.

As NEI has previously emphasized in connection with the ongoing Part 52 rulemaking, a primary
purpose of early submittal of part of a COLA is to facilitate the commencement of the NRC
Staff’s licensing review of that portion of the application at an earlier date than it would
otherwise. The NRC now appears receptive to this approach, given the 10 CFR Part 2
amendments that will soon be implemented. However, in addition to accelerating the Staff's
licensing review, another objective of early COLA submittal is to facilitate earlier completion of
the licensing process and, in turn, contribute to maintaining or advancing the project’s overall

® See Report of the Combined License Review Task Force, pp. 2-3. The Combined License Review Task
Force, led by former Commissioner Jeffrey Merrifield, was directed to "explore further efficiencies” in the
NRC’s environmental, technical and adjudicatory review processes for new reactor license applications.
On April 18, 2007, NRC Chairman Klein and Commissioner Merrifield provided the resulting Task Force
Report to Commissioners Jaczko, Lyons, and McGaffigan, urging that the Commission support
"expeditious” implementation of all of the task force recommendations for process improvements.

7 See June 22, 2007 Staff Requirements Memorandum COMDEK-07-0001/COMISM-07-0001 re Report of
the Cornbined License Task Force, p. 1.
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completion schedule. To accomplish this goal, the licensing hearing should both commence
earlier and end earlier. Delaying issuance of the Notice of Hearing—and, therefore, delaying
initiation of the hearing itself—directly undercuts that objective.

We do not think that the Commission's general policy should be to issue a Notice of Hearing
only after the entire COL application has been docketed. As a supporting rationale, the Draft
Policy states, without more, that such a policy will "avoid piecemeal litigation." Significantly, the
Draft Policy does not demonstrate that separate hearings on complete, segregable portions of a
COLA (e.g., the Environmental Report (ER) or a partial ER for an LWA application) will foster
duplicative litigation, or would be less efficient overall than a single licensing hearing.

Moreover, the proposed policy appears to ignore ample NRC precedent for adjudication of
safety and environmental issues on separate NRC hearing tracks.®

Publication of two Notices of Hearing under Section 2.101(a)(5) would not eliminate or reduce
any opportunities to request a hearing; it would provide an opportunity for earlier public
participation. Nor would this proposed alternative approach create any new or different NRC
Staff or licensing board reviews. NRC Staff support of a hearing request on a Section
2.101(a)(5) submittal would not necessarily be different than that required for a complete COL
application. NEI's approach also is consistent with the NRC’s intent to publish separate notices
of hearing for Limited Work Authorization (LWA) requests and requests for early review of site
suitability issues.

By delaying the Notice of Hearing despite the availability of a segregable portion of an
application (such as all environmental information under Section 2.101(a)(5)), the NRC is
effectively eliminating much of the process-related benefit of an early COLA submittal. By
contrast, issuing the Notice of Hearing and moving forward with proceedings as soon as
practicable after the docketing of a complete portion of the COLA allows appropriate "phasing"
of the hearing. It would lessen the resource, schedule and litigation burden on NRC Staff, the
licensing board, applicants and potential intervenors, by reducing (or "smoothing") the peak
resource demands. It also would promote the Commission’s stated goals of increasing
effectiveness and efficiency in the licensing review and hearing processes. Further, it would
minimize the likelihood of potential new issues arising late in the review process when the
drafting of Staff documents is much farther along and the flexibility to address these issues is
more limited.

8 The NRC has previously followed this approach under Section 2.101(a)(5). See Pacific Gas and Electric
Co. (Stanislaus Nuclear Project, Unit 1), LBP-83-2, 17 NRC 45, 48-49 (1983) (involving early antitrust
submittal under Section 2.101(a)(5) that was separately noticed for hearing).
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In short, the Draft Policy, as written, discourages early submittals and causes unnecessary
delay in the licensing process contrary to its stated objectives. Therefore, the final Policy
Statement should provide that the NRC will issue a Notice of Hearing for a completed portion of
an applicant's COL application "as soon as practicable” after the NRC dockets that portion of the
COLA, unless the applicant notifies the NRC that it prefers to have the Notice of Hearing issued
as soon as practicable after the entire application has been docketed. (Conforming changes to
the discussion at 72 Fed. Reg. 32,142 also would be needed.)

3 Limited Work Authorizations (72 Fed. Reg. 32,141-42)

NEI agrees with the guidance provided on Limited Work Authorizations. In particular, the Draft
Policy states (72 Fed. Reg. 32,141):

In all proceedings, the licensing boards should formulate hearing schedules to
accommodate any limited work authorization request. Specifically, if an applicant
requests a limited work authorization as part of an application, the licensing
board should generally schedule the hearings so as to first resolve those issues
prerequisite to issuing a limited work authorization.

We suggest that the final Policy Statement incorporate a very minor revision to the first
sentence above, to read (italicized text added):

In all proceedings, the licensing boards should formulate hearing schedules to
accommodate any limited work authorization request, un/ess the applicant
specifically requests otherwise.

This minor change would provide flexibility in a situation in which an LWA applicant might not
be prepared to resolve LWA issues first. Also, we propose that the second sentence in the
quoted section above be modified to read:

Specifically, if an applicant requests a limited work authorization as part of an
application, the licensing board should generally schedule the hearings so as to
first resolve those issues prerequisite to issuing a limited work authorization, up
to and including an early partial decision on the LWA.

On a related point, the Draft Policy states that NRC resolution of LWA-related issues first "may
lead to hearings on environmental matters and the portions of the Safety Evaluation Report
relevant to such findings before commencement of hearings on other issues." 72 Fed. Reg.
32,141. Consistent with its overall objective of avoiding unnecessary delay in the licensing
review and hearing processes, the Commission's policy should seek to minimize any delays in
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COL licensing proceedings attributable to the applicant's LWA application, consistent with the
NRC's statutory obligations.

B. Draft Policy Guidance on Treatment of Generic Issues
1 Consolidation of Common Issues (72 Fed. Reg. 32,142-43)

This section of the Draft Policy sets forth the Commission’s vision for implementing a design-
centered approach under the procedures of 10 CFR Part 2, Subpart D, which explicitly
addresses treatment of COL applications for identical plants at multiple sites. NEI generally
agrees that "generic consideration of issues common to several applications may well yield
benefits, both in terms of effective consideration of issues and efficiency.” Such efficiencies
would be most apparent for situations involving common applicants using a fleet-wide
approach. Like the Commission, NEI believes that "[s]uch benefits would accrue not only to the
staff review process, but also to litigation of such matters before the licensing board." 72 Fed.
Reg. 32,142.

The Draft Policy, however, does not provide sufficient information to assess whether the
Commission's proposed approach to consolidation of hearing issues will in fact achieve overall
increased efficiency and effective consideration of issues. That is, the benefits and potential
adverse consequences of this proposed approach are uncertain, particularly given the range of
permutations in issues and applications that may occur in practice. Accordingly, we urge the
Commission to revise this section of the Draft Policy to include a fuller discussion of the
parameters or necessary conditions for consolidation. For example, it would appear that
consolidation is appropriate only where there are identical contentions in multiple proceedings
on the same schedule. Consolidation would not be appropriate where it will expand the number
of admitted contentions for any particular application.

Further, the Draft Policy states that either the licensing board or an applicant, pursuant to its
own motion, may seek consolidation. The final Policy Statement should expand this point to
state affirmatively that the licensing board should not seek consolidation where an applicant
chooses to "opt-out" of consolidation. (This question is not squarely answered by 10 CFR
2.317(b), which allows licensing boards to consider consolidation pursuant to the applicant's
motion or on their own initiative.) For example, there may be circumstances where
consolidation could cause a substantial delay in the review of one application or where different
applicants have different views on how to resolve a particular issue. Since the applicant bears

° 10 CFR Part 2, Subpart D (Additional Procedures Applicable to Proceedings for the Issuance of Licenses
to Construct and/or Operate Nuclear Power Plants of Identical Design at Multiple Sites), will be revised as
part of the ongoing NRC rulemaking to amend 10 CFR Part 52.
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the burden of proving that the license should be issued, consolidation is appropriate only where
there is a congruence of objectives and perspectives among the applicants and the proceedings
being consolidated.!® Finally, the usefulness of consolidating hearings and issues must be
considered in the broader context of whether such an approach will have the effect of
streamlining the overall licensing process in any given proceeding.

On a related point, the Draft Policy Statement's discussion of consolidation focuses on the NRC's
concept of a "design-centered approach” rooted in 10 CFR Part 2, Subpart D, which in turn
describes the procedures applicable to license applications referencing identical designs at
multiple sites under Appendix N of Part 52.1' Appendix N (as revised in the forthcoming final
rule amending Part 52), provides for a common hearing on identical portions of such
applications. Accordingly, the Draft Policy focuses on the process for initiating and conducting
such common proceedings.

The Draft Policy implies that in order to take advantage of the design-centered approach,
consolidation of hearings on identical portions of the COL application, whether pursuant to 10
CFR 2.317(b) or 10 CFR Part 2, Subpart D, is required. As noted above, however, consolidation
of hearings may not be necessary in all cases to achieve the benefits of a design-centered
review. For example, where applications referencing identical designs are submitted on a
schedule not conducive to consolidation, or where the applicant prefers not to have its
proceeding consolidated with other proceedings, many of the efficiencies and benefits of the
design-centered approach could still be achieved through a single design-centered review of the
portions of the applications identical to the "reference application." The NRC licensing
documents (including the Safety Evaluation Report and ACRS review) in the reference

% The Commission should consider the very real possibility that "applicants who intend to apply for
licenses for plants of identical design and request the Staff to apply the design-centered review
approach” will not submit their applications simultaneously, as the Draft Policy suggests. See 72 Fed.
Reg. 32,142. There may be a variety of reasons why such precise coordination may not be feasible.
Thus, the alternative suggestion that licensees in this situation could file COLAs for plants of identical
design "close in time" to take advantage of the design-centered approach is useful.

Some delay between the submission of the reference COL application and a second application
referencing the same standard design should not prejudice the second COLA relative to utilization of the
design-centered approach. In fact, NRC Staff has suggested that submittal after the sufficiency review of
the reference COLA could indeed be preferable to simultaneous filing. The final Policy Statement should
clarify that applications filed within a certain period of time after docketing of the reference application,
or that are filed prior to a particular event (such as the expiration of the time for filing contentions on the
reference COLA) are timely for consideration under the design-centered approach.

' CFR Part 52, Appendix N (Standardization of Nuclear Power Plant Designs: Combined Licenses to
Construct and Operate Nuclear Power Reactors of Identical Design at Multiple Sites) sets forth
requirements and procedures applicable when one or more COLAs are filed by one or more applicants for
reactors of identical design to be located at multiple sites.
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proceeding could then be utilized in the applicant’s COLA proceeding notwithstanding that
hearings were not consolidated. Licensing boards would continue to have the authority to order
consolidation of the hearing on specific issues, such as where intervenors in separate
proceedings raise identical contentions relative to a common portion of the COLAs. Recognition
of this option in the final Policy Statement will provide important flexibility regarding this first-
of-a-kind process.

2. COLAs Referencing Design Certification Applications (72 Fed. Reg. 32,143)

The Draft Policy attempts to avoid unnecessary and duplicative consideration in COL licensing
hearings of design issues addressed in a design certification (DC) application. As we have
previously asserted, contentions that raise an issue on a design matter addressed in the DC
application should be resolved in the DC rulemaking proceeding, not in the COL proceeding. On
this matter, the Draft Policy proposes the following approach (72 Fed. Reg. 32,143):

Accordingly, in a COL proceeding in which the application references a docketed
design certification application, the licensing board should refer such a
contention to the staff for consideration in the design certification rule making,
and hold that contention in abeyance, if it is otherwise admissible. Upon
adoption of a final design certification rule, such a contention should be denied.

We propose a minor modification to this proposed policy. Where an otherwise acceptable
contention raised in a COL proceeding addresses or challenges a matter that is subject to a DC
rulemaking, the licensing board should simply deny the contention, rather than holding it in
abeyance for denial later upon adoption of the final design certification rule. Denial of the
contention in this situation is consistent with the case law cited in the Draft Policy on this point.
See 72 Fed. Reg. 32,143.

A similar policy should apply to a COL application that references an application for a design
certification amendment, or a COL application that references an Early Site Permit (ESP)
application. The final Policy Statement should instruct licensing boards not to accept in a COL
proceeding contentions that were or could have been raised in a DC rulemaking or in a
proceeding on an ESP application referenced in the COL application. These changes are
necessary to avoid redundant reviews and hearings with the possibility of inconsistent results.

The Commission further states in this section of the Draft Policy that in COL proceedings
referencing DC applications, the NRC will not issue the COL until the design certification rule is
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final (unless the applicant requests that the COLA be treated as a custom design).** In our
view, it is not necessary for the Commission to adopt such a policy. Provided that the COL
proceeding is otherwise complete, the NRC should issue the license even though the DC rule is
not yet final. Issuance of a COL license could be conditioned on the promulgation of the DC
rule, which would allow COL activities to proceed and judicial challenges to be brought in a
timely manner. By contrast, withholding issuance of the COL pending finalization of the DC rule
could delay the opportunity for parties to address any legal challenges to the COL, therefore
increasing the risk of an unnecessary delay for the project.

3 Later COLs Referencing a Design Certification Rule (72 Fed. Reg. 32,144)

The final Policy Statement should clarify the opening statement in this section, which provides:
"If initial COL applicants referencing a particular design certification rule succeed in obtaining
COLs, the Commission fully expects subsequent COL applicants to reference that design
certification rule." The meaning of this sentence is unclear, and the significance of the
Commission's "expectation" vague.

C. Draft Policy Guidance on ITAAC Compliance Hearings (72 Fed. Req. 32,144)

1 Specification of ITAAC Compliance Hearing Procedures

NEI recognizes that 10 CFR 52.103 hearings will not be held until the final phase of the
licensing process. However, we urge the NRC to make the decision regarding the procedures to
be used in ITAAC-related hearings well before the time that the first Section 52.103 ITAAC
compliance hearing is imminent. It is important to provide advance information regarding the
hearing procedures so that potential participants can plan and prepare for such hearings.
Further, the number of ITAAC compliance hearing requests that NRC might receive should not
necessarily be. determinative of the type of hearing procedures to use.

The Cormission’s authority to determine, at its discretion, whether to use formal or informal
adjudicatory hearing procedures for ITAAC compliance hearings held under 10 CFR 52.103(a) is
clear.” As the NRC considers this question, NEI would like to take this opportunity to reiterate

> The Draft Policy states: "A licensing board considering a COL application referencing a design
certification application might conclude the proceeding and determine that the COL application is
otherwise acceptable before the design certification rule becomes final. In such circumstances, the
license may not issue until the design certification rule is final, unless the applicant requests that the
entire application be treated as a "custom" design." 72 Fed. Reg. 32,143.

13 See AEA Section 189a.(1)(B)(iv), which provides: "The Commission, in its discretion, shall determine
appropriate hearing procedures, whether informal or formal adjudicatory, for any hearing under clause
(1), and shall state its reasons therefor." See also 10 CFR 52.103(d). Additionally, the May 2006
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our support for the use of some type of expedited informal hearing procedures for ITAAC
compliance hearings.'* The procedures that the Commission ultimately adopts for its ITAAC
hearings should be tailored to meet the NRC's obligation to provide an opportunity for a hearing
on whether the inspections, tests, analyses, and acceptance criteria for the new nuclear facility
have been satisfied, and do so quickly, efficiently and without causing delay at a point
immediately prior to plant operation. The informal hearing approach selected also should be
appropriate for resolving focused and objective disputes on whether the ITAAC have been
satisfied. Rigorous adherence to the schedule also is critical to ensuring that ITAAC compliance
hearings do not cause unnecessary start-up delay. Whatever procedures it selects, the
Commission should set clear, unambiguous schedules for conducting all ITAAC compliance
hearings (rather than permit development of ITAAC hearing schedules on a case-by-case basis).

2. Commissfon Serving as Presiding Officer for 52.103 Hearing Requests

The Draft Policy states that, to "lend predictability” to the ITAAC compliance process, "the
Commission itself will serve as the presiding officer with respect to any request for a hearing
filed under § 52.103." Thus, the Commission itself will determine whether the person requesting
a hearing under Section 52.103(a) has made the required prima facie showing that one or more
COL acceptance criteria have not been or will not be met, and the specific operational
consequences of nonconformance that would be contrary to providing reasonable assurance of
public health and safety (if any). It will determine whether or not to grant the request for a
hearing, in accordance with 10 CFR 2.309. If the Commission grants the hearing request, it will
then determine whether there will be reasonable assurance of adequate protection of public
health and safety during a period of initial operation of the facility in question under the
combined license. Additionally, the Commission will designate the procedures under which the
Section 52.103 hearing will be conducted. See 72 Fed. Reg. 32,144, see also 10 CFR Part 52
draft final rule, pp. 365-66, 684-86, and conforming changes to 10 CFR Part 2 (May 2007). NEI
supports all of these policy choices and related regulatory amendments.

Supplementary Information for the 10 CFR Part 52 rulemaking states (pp. 365-66) that the Commission
may, consistent with the AEA, direct the use of informal hearing procedures "to the maximum extent
practical and permissible under law."”

" See "Nuclear Energy Institute Partial Comments on March 13, 2006, 10 CFR Part 52 Notice of
Proposed Rulemaking: Proposed Enhancements to Streamline and Increase the Efficiency of the NRC
Licensing and Hearing Process for Nuclear Plants"(May 25, 2006), which include recommendations
concerning the use of informal hearing procedures for ITAAC compliance hearings (pp. 11-13).
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III. Additional Industry Recommendations

NEI believes that a number of other measures can and should be taken to achieve the agency
goals set forth in the Draft Policy. As a practical matter, it may not be feasible to address all
possible enhancements to the NRC's licensing and hearing process in a policy statement.
However, we offer herein several additional proposals the implementation of which would
provide greater efficiencies in the licensing and hearing process while continuing to ensure the
agency'’s compliance with its legal obligations and preserving the public’s opportunity to
participate. :

Several of these proposals were addressed in the recent recommendations of the Combined
License Review Task Force, which identified specific policies and regulatory measures aimed at
reducing NRC licensing review time both for the anticipated "first wave" of COL applications
and for subsequent COL applications.’ Other proposals have been discussed with the NRC
during the last several years, primarily in the context of the Part 52 rulemaking.

A. The Commission Should Conduct All Mandatory Uncontested Hearings and Seek
Legislation to Eliminate those Hearings

The Commission recently approved 4 of the 6 recommendations of the Combined License
Review Task Force aimed at reducing licensing review time for the anticipated "first wave" of
COL applications, and two additional task force proposals to reduce licensing review time for
subsequent COL applications.'® In our view, one of the most significant outcomes of the task
force report is the Commission’s approval of the proposal that it conduct mandatory
uncontested hearings for COL applications. ” The task force estimated that implementing this
change could achieve an 8 to 10 month schedule reduction beginning with the first COL
applications. Of course, the Commission retains the authority to request that the Atomic Safety
and Licensing Board conduct a hearing in a particular case.

The Commission directed the Office of General Counsel to prepare a plan for the conduct of
mandatory uncontested hearings by the Commission modeled after the Browns Ferry 1 restart
meeting and the Calvert Cliffs and Oconee license renewal meetings. NEI fully supports this
policy recommendation and urges the NRC to implement this Commission directive to maximize

'3 See June 22, 2007 Staff Requirements Memorandum (SRM) COMDEK-07-0001/COMISM-07-0001.

16 See June 22, 2007 SRM for COMDEK-07-0001/COMISM-07-0001.

17" See Task Force Recommendation (1), pp. 6-7 of the report; see also executive summary at 3.
Additional Recommendation (1) is set forth at pp. 11 of the report; see also executive summary at 4.



NRC Draft Policy Statement--New Reactor Licensing Proceedings
Nuclear Energy Institute Comments
Page 13 of 20

the benefit to new-plant applicants. In this regard, we also commend Commissioner
McGaffigan's recent suggestion that, in cases where there will be both a mandatory
uncontested hearing and a contested hearing, the agency should endeavor to "complete the
mandatory and contested hearings as simultaneously as possible."*®

Further, the Commission approved the task force’s additional recommendation that in the
longer term, the agency pursue a legislative change to Section 189a of the Atomic Energy Act
to eliminate the statutory requirement to conduct a mandatory uncontested hearing. The legal
and practical arguments that support this legislative change have been adequately set forth
elsewhere (including the discussion in the Combined License Review Task Force Report and in
the related Commission vote sheets), and we do not repeat them here. In brief, NEI supports
such a statutory amendment. Eliminating the mandatory uncontested hearing requirement
would contribute significantly to avoiding unnecessary litigation and reducing unproductive
resource demands in the NRC's licensing process.

B. The Commission Should Use Rulemaking and Specific Hearing Orders to Minimize
Duplicative Consideration of Generic Issues

NEI urges the NRC to expedite implementation of the recent recommendation of the Combined
License Review Task Force for rulemakings on various issues generic to COL applications, in an
effort to provide guidance on such issues before they become subject to adjudication in
individual licensing hearings. Candidate rulemaking topics identified by the Task Force include
non-proliferation risks of nuclear power, need for power, long-term storage of spent fuel, and
reprocessing. The Commission has approved this recommendation and has directed the NRC
Staff to propose those rulemakings "that will provide the greatest efficiencies" and to assess
whether such rulemaking initiatives would hinder the Staff’s ability to complete COLA reviews
efficiently.” While NRC rulemakings to resolve generic policy issues clearly have the potential

18 See Comments of Commissioner McGaffigan’s on COMDEK-07-0001/COMISM-07-0001, at 1.

" 1In this regard, see the July 20, 2007, letter from NRC Chairman Dale E. Kiein to the Honorable Pete
V. Domenici, Subcommittee on Energy and Water Development, U.S. Senate Committee on
Appropriations, at p. 2 ("In the radically different legal landscape that has arisen since 1957, the
requirement for a hearing even if uncontested lengthens the licensing process and consumes significant
resources at a time when a large number of reactor licensing applications are expected to be submitted
to the Commission.").

% The Combined License Review Task Force, led by former Commissioner Jeffrey Merrifield, was
directed to "explore further efficiencies" in the NRC's environmental, technical and adjudicatory review
process for new reactor license applications. On April 18, 2007, Chairman Klein and Commissioner
Merrifield provided the resulting Report of the Combined License Review Task Force to Commissioners
Jaczko, Lyons, and McGaffigan, urging that the Commission support "expeditious” implementation of all
of the task force recommendations for process improvements. The Commission’s action on the Task
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to reduce duplicative litigation in individual licensing hearings, the Commission would need to
initiate and conclude such rulemakings promptly to maximize the benefit to COL applicants.?!

The Commission also should take other steps to preclude the need to resolve policy issues on a
case-by-case basis. Particularly in near-term COL proceedings, the Commission should address
such policy issues in COL hearing orders,?? which can provide guidance to the NRC Staff,
licensing boards, applicants and potential intervenors on policy issues that are likely to arise
during consideration of the first few COLAs.?

For example, the Commission might issue a hearing order to provide guidance to the NRC Staff
and licensing boards on conducting alternate site reviews for proposed new reactors co-located
at the sites of existing reactors or assessing the need for power at merchant plants. In
addition, it might be helpful for the Commission to reiterate its views on the handling of
contentions based on historical cost overruns.?* By providing early policy guidance to
participants on issues of first impression for COL proceedings, this approach offers the
additional benefit of allowing the licensing boards to focus on factual matters rather than policy
issues, which ultimately require Commission resolution in any case.

Force recommendations is detailed in the June 22, 2007 Staff Reguirements Memorandum (SRM)
COMDEK-~07-0001/COMISM-07-0001. The Commission specifically approved "rulemaking to resolve
issues that are generic to COL applications.” See SRM at 2.

! Tt is well-established Commission precedent that "licensing boards should not accept in individual
licensing proceedings contentions which are (or are about to become) the subject of general rulemaking
by the Commission.” Duke Energy Corp. (Oconee Nuclear Station, Units 1, 2 and 3), CLI-99-11, 49 NRC
328, 345 (1999), quoting Potomac Elec. Power Co. (Douglas Point Nuclear Generating Station, Units 1
and 2), ALAB-218, 8 AEC 79, 85 (1974).

% See e.g., "In the Matter of Louisiana Energy Services, L.P. (National Enrichment Facility); Notice of
Receipt of Application for License; Notice of Availability of Applicant’s Environmental Report; Notice of
Consideration of Issuance of License; and Notice of Hearing and Commission Order,"69 Fed. Reg. 5873
(Feb. 3, 2004) (providing guidance on, among other topics, treatment of depleted uranium tails,
environmental justice, financial qualifications, foreign ownership and antitrust reviews for uranium
enrichment facilities).

2 See Dominion Nuclear North Anna LLC (Early Site Permit for North Anna ESP Site), LBP-07-09, 65 NRC
— (slip op. at 91-107) (June 29, 2007) (identifying several novel and important issues where Commission
guidance would be helpful).

» See, e.g., Louisiana Energy Services, L.P. (National Enrichment Facility), CLI-06-22, 64 NRC 37, 46 n.
38 (2006).
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C. Commission Policy Should Allow the Option of Accelerating Hearings Based on
the Availability of the Draft Licensing Documents

NRC regulations currently give the presiding officer discretion to accelerate the merits hearing
on safety issues but not on environmental issues. See 10 CFR 2.332(d); Southern Nuclear
Operating Co. (Early Site Permit for Vogtle ESP Site), CLI-07-17, 65 NRC 392, 393 (2007).
Nevertheless, using an individual hearing order, the Commission has previously directed the
presiding officers in two uranium enrichment proceedings to expedite those proceedings by
conducting hearings on contentions prior to issuance of the final Safety Evaluation Report (SER)
and Environmental Impact Statement (EIS), unless those hearings would adversely impact the
Staff’s ability to complete its evaluations in a timely manner.?> The Commission’s authorization
in those proceedings took the following form:

Threshold environmental legal and policy issues need not await issuance of the
final [environmental impact statement] . . . . The evidentiary hearing with
respect to issues should commence promptly after completion of the final Staff
documents ([safety evaluation report or environmental impact statement])
unless the Licensing Board in its discretion finds that starting the hearing with
respect to one or more safety issues prior to the issuance of the final [safety
evaluation report] (or one or more environmental contentions directed at the
Applicant’s Environmental Report) will expedite the proceeding without adversely
impacting the Staff’s ability to complete its evaluations in a timely manner.?

This approach was key to completing the LES license application review within 30 months. By
allowing the licensing board, NRC Staff, the applicant and intervenors the flexibility to address
certain issues earlier, participants were able to avoid a "back loading" of the hearing process
without any adverse impact on the NRC Staff’s ability to conduct and complete its technical
evaluations. The early consideration of environmental issues based on the draft EIS arguably
produced a more informed record overall, as the results of the review could be factored into the
final environmental documents.

> See e.g., Louisiana Energy Services (National Enrichment Facility), "Notice of Hearing and Commission
Order," 69 Fed. Reg. 5873, 5876 (Feb. 6, 2004); Louisiana Energy Services, L.P. (National Enrichment
Facility), CLI-04-03, 59 NRC 10, 17 (2004); USEC, Inc. (American Centrifuge Plant), CLI-04-30, 60 NRC
426, 432 (2004).

* LES, CLI-04-03, 59 NRC at 17 (emphasis added), cited in Southern Nuclear Operating Co., CLI-07-17,
65 NRC at 396, n. 12.
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The Commission’s recent decision in CLI-07-17 directly addresses this issue. In that Early Site
Permit proceeding, the Commission declined, on the record before it, to authorize or require a
merits hearing prior to issuance of the final EIS. Nevertheless, we urge the Commission not to
foreclose this approach in future COL licensing proceedings. Indeed, NRC policy should
affirmatively recognize the possibility that a Part 52 hearing may, at a minimum, address
"threshold legal and policy issues" based on the information in the draft SER and draft EIS. On
this question, the final Policy Statement should provide that if the licensing board determines
that commencing the hearing on safety or environmental matters prior to the issuance of the
final SER and/or final EIS will expedite the proceeding without adversely impacting the Staff's
ability to complete its evaluations in a timely manner, the merits hearing may proceed.

Such an approach would be consistent with CLI-07-17, where the Commission observed: "The
LES example shows that we are willing to be flexible in the timing of NEPA hearings where
special circumstances are present.” To the extent that CLI-07-17 was shaped by the
Commission's view that there was no urgency motivating the agency to accelerate the
proceeding, such will certainly not be the case for many if not all new-plant licensing
proceedings. Whereas an ESP allows an applicant to "bank" a site for future use and requires a
subsequent licensing review for a COL at a particular site, the objective of a COL application is
construction and operation of a nuclear power plant; no additional approval is necessary.
Moreover, Congress has clearly indicated that COL licensing reviews should be expedited to the
extent practicable.”’ More broadly, adoption of such a policy would clearly facilitate the
prompt, efficient and complete resolution of contested issues, and is consistent with the Draft
Policy objectives to improve the management and the timely completion of the proceeding and
avoid unnecessary delays. 63 Fed. Reg. 41,872 (Aug. 5, 1998).

Alternatively, the Commission could direct that hearings commence more promptly — 45 days
after issuance of the final SER and final EIS, if no additional contentions on the final SER or EIS
are admitted. Based on this rationale, NRC could require that proposed late-filed contentions
be submitted within 30 days of initial issuance of the SER with open items and any draft EIS.
The deadline for motions for summary disposition on previously admitted contentions could also
be moved up. Within 85 days of issuance of draft SER and draft NEPA document, the presiding

%’ For example, the Energy Policy Act of 2005 (EPAct) authorizes Production Tax Credits for new nuclear
facilities that obtain @ COL and commence construction before January 1, 2014. Similarly, EPAct creates
a Standby Support program that provides up to $2 billion to alleviate the impacts of certain regulatory
delays. Nuclear Power 2010 is another Federal program whose objectives are the near-term deployment
of new nuclear power plants. The expansion of nuclear energy is also a national policy goal. See, e.g.,
"Report of the National Energy Policy Development Group"(May 2001) ("Provide for the safe expansion of
nuclear energy by establishing a national repository for nuclear waste, and by streamlining the licensing
of nuclear power plants.”). The timing and objectives of each of these programs and policies
demonstrate the strong and broad Congressional support for timely licensing reviews of COLASs.
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officer would rule on admission of proposed late-filed contentions and motions for summary
disposition, and set a schedule for the remainder of proceeding.

D. Commission Policy Should Seek to Ensure the NRC Staff's Timely Completion of
Licensing Reviews for New-Plant Applications

NEI continues to believe that the Commission should establish schedules for the Staff to
complete licensing reviews and issue safety and environmental licensing documents. Currently,
NRC regulations do not mandate that the Staff meet specific deadlines for major licensing
review activities. Specific schedules could be established as a matter of agency policy,
promulgated as regulatory requirements, or set forth in regulatory guidance.?®

Clear scheduling directives would make the licensing process more efficient, while allowing
adequate time for completion of the Staff’s review. NEI readily acknowledges that rigid
schedule deadlines are disfavored because some NRC licensing reviews will inherently require
more time than others. We agree that the NRC Staff and agency contractors must devote
sufficient time and effort to each review to ensure that NRC standards for completeness,
accuracy and protection of public health and safety are satisfied. Nevertheless, the Commission
can and should set schedules as a general rule, subject to exception, rather than utilize a case-
by-case approach.

Staff review schedules will be particularly useful for standardized license applications or
standardized portions of applications where tighter schedules can be established to expedite the
process. For example, because the commencement of NRC licensing hearings is currently
linked to the issuance of NRC final licensing documents, earlier completion of the Staff’s
licensing review will facilitate earlier initiation (and, therefore, completion) of licensing hearings
for new-plant applications. Adoption of scheduling deadlines should accelerate the overall NRC
licensing and project completion timetable while remaining consistent with the Commission’s
goals of avoiding unnecessary delay and ensuring an adequate record for its decisions.
Moreover, by identifying the Commission’s expectations at the ouset, the agency can achieve
greater accountability.

We offer the following specific suggestions for achieving more efficient and expedient COLA
reviews:

% We do not believe that this goal is unreasonable or unreachable. For example, during the first two
years of its existence (1975-1976), the NRC routinely completed its licensing reviews and mandatory
hearings for a construction permit in about 24 months. Note that those reviews were conducted on
applications that were not based , as will these be, on standardized and certified designs.
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» Direct the NRC Staff to complete and issue the draft SER or SER with open items and the
draft EIS within 12 months after docketing an ESP or reference COL application.?® This
period could be shorter for a COL application that references a certified design or a
reference COL application. ’

» Direct the NRC Staff to complete and issue the final SER and the final EIS within 4 months
after issuance of the draft SER and EIS. This period could be shorter for a COL application
that references a DC and/or ESP.

E. The Commission Should Tighten the Milestone Schedules iin 10 CFR Part 2 to
Streamline Hearing Schedules

We also urge the Commission to revise the "Model Milestones for NRC Adjudicatory
Proceedings" schedules in 10 CFR Part 2 Appendix B, to streamline the hearing process and
promote more timely hearings on ESP and COL applications held under Part 2, Subpart L. We
believe that such modifications would do much to further the Commission’s stated goals
concerning regulatory effectiveness and efficiency.

1 Changes Designed to Initiate NRC Hearings Earlier

The NRC model schedule for hearings on COL applications conducted under Part 2, Subpart L,
states that licensing hearings should begin 175 days after issuance of the SER and NEPA"
document. This time interval should be shortened appreciably, even considering that additional
contentions may be admitted based upon the final SER and final EIS. NRC precedent suggests
that the final SER and EIS are unlikely to contain new information not in the draft SER and draft
EIS that is sufficient to support admission of a contention.

In the event that the final SER or final EIS contains significant new information, there would be
an opportunity to submit late-filed contentions. Thus, any hearing on late-filed contentions
should commence as promptly as possible, perhaps 90 days after issuance of the final SER and

% For subsequent standardized COL applications, the turnaround time for the draft licensing documents
shouid be shorter.

% In 2005, the NRC published a final rule amending its regulations to adopt "Model Milestones for NRC
Adjudicatory Proceedings." See 70 Fed. Reg. 20,457 (April 20, 2005). NRC presiding officers must "refer
to the model milestones as a starting point" in establishing a hearing schedule and in managing NRC
hearings in accordance with that schedule. Jd. The model milestones are not mandatory, however, and
allow detailed hearing schedules to be established based upon all relevant information. Jd. at 20,458-59.
Some of the milestones (discussed herein) are specifically intended for use in Part 2, Subpart L hearings
on COL applications. Id. at 20,460.



NRC Draft Policy Statement--New Reactor Licensing Proceedings
Nuclear Energy Institute Comments
Page 19 of 20

final EIS. That should give the parties sufficient time to finalize their testimony and prepare for
hearing. The model milestone schedule should reflect these different scenarios.

2. Changes Designed to Facilitate Earlier Issuance of Licensing Decisions

NEI has previously provided comments on changes designed to streamline the NRC's
adjudicatory process.® It is NEI's position that additional improvements can be made without
sacrificing the NRC's goals of creating an informed record or otherwise adversely impacting the
hearing process. To help achieve these objectives, we propose that the Commission monitor on
a continuing basis whether NRC licensing boards are meeting the existing model milestones,
and take proactive measures when necessary to maintain appropriate hearing schedules for
COLA proceedings. This has been done with excellent results in the context of license renewal
application proceedings.

One oversight mechanism would be for the Commission to direct licensing boards to issue a
scheduling order at the outset of a proceeding that is consistent with the model milestones, but
more detailed. The Commission could also direct the licensing board to inform the Commission
promptly, in writing, if the board determines that any single milestone could be missed by more
than 30 days. Such notifications should include an explanation of why the milestone cannot be
met and the measures the licensing board will take to mitigate the failure to achieve the
milestone and restore the proceeding to the overall schedule.

In addition, some specific changes to the existing model milestones may be warranted. NRC's
model schedule for COLA hearings under 10 CFR Part 2, Subpart L, states that the presiding
officer should issue an initial decision on a COL application within 90 days after the end of the
hearing and the close of the record. NEI believes that the target date should be 60 days or less
after the close of the record. Further, NRC licensing boards should be directed to issue a
decision in the 10 CFR 52.103 hearing within 30 days of the close of that proceeding. Licensing
boards would be allowed to deviate from those time limits only with the prior approval of the
Commission.

31 See "Nuclear Energy Institute Partial Comments on March 13, 2006, 10 CFR Part 52 Notice of
Proposed Rulemaking: Proposed Enhancements to Streamline and Increase the Efficiency of the NRC
Licensing and Hearing Process for Nuclear Plants"(May 25, 2006).
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NEI recommends that the NRC revise the 10 CFR Part 2, Appendix B milestones as follows:*

MODEL MILESTONES
[10 CFR Part 2, Subpart L]
Specific to Early Site Permit and Combined License Application Proceedings

o Within 30 days of issuance of draft SER
and any necessary draft NEPA document:

e Within 85 days of issuance of draft SER
and draft NEPA document:

e Within 14 days after presiding officer
decision on amended/late-filed
contentions:

e Within 115 days of issuance of draft SER
and draft NEPA document:

o Within 355 135 days of issuance of draft
SER and draft NEPA document:

+ Within 37590 days of issuance of final SER
and final NEPA document:

¢ Within 60 98 days of end of evidentiary
hearing and closing of record:

Proposed late-filed contentions on draft SER

and necessary draft NEPA documents filed;
last date for motions for summary disposition

on previously admitted contentions.

Presiding officer decision on admission of
proposed late-filed contentions and motions
for summary disposition; presiding officer
sets schedule for remainder of proceeding.

All parties complete updates of mandatory
disclosures.

Motions.f ; tion-due.
Written direct testimony filed.

Evidentiary hearing begins on initial
contentions.

Evidentiary hearing begins on late-filed
contentions, if any.

Presiding officer issues initial decision.

32 Because we have proposed more than one alternative for modifying various deadlines in the license
review and hearing process, not all alternatives may be reflected in the marked-up model milestones.
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The Nuclear Energy [nstitute (NEI), on behalf of the commercial nuclear
energy industry, is pleased to submit the enclosed comments on the NRC
Draft Statement of Policy on Conduct of New Reactor Licensing

Proceedings, published at 72 Fed. Reg. 32,139 (June 11, 2007). When
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Statements on licensing and adjudicatory matters and complement the
NRC's newly amended regulatory framework governing licensing proceedings
for combined licenses (COLs), design certifications (DCs) and Early Site
Permits (ESPs).

We commend the Commission’s timely re-examination of its licensing
review and adjudication processes.
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and Secretary

Nuclear Energy Institute
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