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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

BEFORE THE PRE-LICENSE APPPLICATION PRESIDING OFFICER BOARD

In the Matter of

U.S. DEPARTMENT OF ENERGY Docket No. PAPO-00
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NRC STAFF COMMENTS ON
DRAFT THIRD CASE MANAGEMENT ORDER

INTRODUCTION

On July 10, 2007, the Pre-License Application Presiding Officer (PAPO) Board issued a
draft of its Proposed Third Case Management Order (TCMO) and requested that comments on
the TCMO be field by August 1, 2007. The NRC staff’s (“Staff’) comments on the TCMO follow.

DISCUSSION

The TCMO addresses three categories of sensitive unclassified information, including
Official Use Only (OUQO) information, which is defined in the TCMO as “information to which
[Freedom of Information Act (FOIA)] disclosure obligations do not apply because, under FOIA
Exemption 2, the information is related solely to the internal personnel rules and practices of an
agency, or under FOIA Exemption 3, the information is specifically exempted from disclosure by
statute.” TCMO at 2. One type of information not included in the definition of OUO information
is information withheld from public disclosure pursuant to 10 C.F.R. § 2.390(d). The Staff
respectfully requests that such information be included in the definition of OUO information.

Pursuant to 10 C.F.R. § 2.390(d), “correspondence and reports to or from the NRC
which contain information or records concerning a licensee’s or applicant’s physical protection,

classified matter protection, or material control and accounting program for special nuclear
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material not otherwise designated as Safeguards Information or classified as National Security
Information or Restricted Data,” along with information transmitted from a foreign source to the
Commission in confidence, “is considered commercial information,” and, therefore, is protected
from public disclosure. The revised Second Case Management Order (SCMO) issued on

July 6, 2007 addresses information withheld from public disclosure due to a claim of privilege
pursuant to 10 C.F.R. § 2.390, including business proprietary information. SCMO at 6.

The PAPO Board, by including business proprietary information in the SCMO, has
already recognized that the parties have an interest in protecting such information from
inadvertent public disclosure. See Revised SCMO at 6 (definition of “secondary privilege”
includes proprietary information). Per the NRC’s regulations, information withheld from public
disclosure pursuant to 10 C.F.R. § 2.390(d) is, in fact, business proprietary information and,
therefore, should be afforded the same types of protections as other information withheld from
public disclosure pursuant to other provisions in 10 C.F.R. § 2.390. In addition, because the
SCMO refers only to 10 C.F.R. § 2.390 in general and does not differentiate between
information withheld pursuant to § 2.390(a) and § 2.390(d)", the provisions of the SCMO afford
the parties the right to claim as privileged information normally withheld from public disclosure
pursuant to § 2.390(d).

Although information withheld from public disclosure pursuant to 10 C.F.R. § 2.390(d)
could arguably be included in the definition of business proprietary information in the SCMO, the
Staff maintains it is more appropriately included in the definition of OUO information in the

TCMO. This is because the NRC has established internal policies for the handling of all types

' However, it should be noted that while the SCMO includes a specific template for a privilege log related
to business proprietary withheld pursuant to 10 C.F.R. § 2.390(a)(4), there is no such template for
business proprietary information withheld from public disclosure pursuant to 10 C.F.R. § 2.390(d). See
SCMO, App. E.
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of sensitive unclassified non-safeguards information (SUNSI). See “NRC Policy for Handling,
Marking, and Protecting Sensitive Unclassified Non-Safeguards Information,” October 26, 2005,
available at http://www.nrc.gov/reading-rm/doc-collections/commission/comm-secy/2005/2005-
0054comscy-attachment2.pdf. Although information withheld from public disclosure pursuant to
10 C.F.R. § 2.390(d) is a type of business proprietary information, because of its highly sensitive
nature, it, along with other security-related information including NRC-generated information
designated OUO and withheld pursuant to FOIA Exemption 2, is subject to a particular set of
document handling requirements. These particular requirements are consistent with the
handling requirements proposed by the PAPO Board in the Draft Protective Order for OUO
information appended to the TCMO. Therefore, the Staff is confident that if security-related
information normally withheld pursuant to 10 C.F.R. § 2.390(d) were included in the TCMO’s
definition of OUO information, it would be adequately protected from inadvertent public
disclosure. For this reason, the Staff requests that the definition of OUO information in the
TCMO be revised to include information withheld from public disclosure pursuant to 10 C.F.R.

§ 2.390(d).

CONCLUSION

For the reasons stated above, the Staff respectfully requests that the definition of OUO
information in the TCMO be revised to include information withheld from public disclosure
pursuant to 10 C.F.R. § 2.390(d).

Respectfully submitted,

IRA/
Margaret J. Bupp
Counsel for NRC Staff

Dated at Rockville, Maryland
This 1% day of August, 2007
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