KAS 13945

DOCKETED
USNRC

UNITED STATES

' : 55

NUCLEAR REGULATORY COMMISSION July 31, 2007 (3:55pm)

OFFICE OF SECRETARY
RULEMAKINGS AND

] i i ing Board
Before the Atomic Safety and Licensing ADJUDICATIONS STAEF

In the Maitter of

Docket No. 50-271-LR
ASLB No. 06-849-03-LR

Entergy Nuclear Vermont Yankee, LLC -
and Entergy Nuclear Operations, Inc.

N N gt Nt Nt e’

(Vermont Yankee Nuclear Power Station)

_ NEW ENGLAND COALITION, INC.’S (NEC) MOTION TO FILE
SUPPLEMENTAL AUTHORITY IN SUPPORT OF NEC OPPOSITION TO NRC

STAFF MOTION TO STRIKE NEC RESPONSE TO NRC STAFF’S SUMMARY
DISPOSITION ANSWER

New England Coalition, Inc. (NEC) moves to file the June 19, 2007 Atomic Safety ?.nd
Licensing Board (ASLB) decision attached hereto as Exhibit 1 as supplemental authority in |
support of NEC’s June 8, 2007 Opposition to the NRC Staff’s Motion to Strike NEC’s
Respoﬁse to NRC Staff’s Summary Disposition Answer. NEC sp'eciﬁcélly requests that the |
Board consider the following discﬁssion: |

On a separate procedural note, on May 7, 2007, Citizens filed a response
to the NRC Staff’s answer to AmerGen'’s request for summary disposition.
On May 9, 2007, AmerGen moved to strike Citizen’s response, arguing
that it was not authorized by the relevant regulation (10 C.F.R. § 2.1205). -
The NRC Staff filed an answer on May 16, 2007 supporting AmerGen’s
motion to strike. The relevant regulatory language and structure, on the
one hand, provides some support for the argument advanced by AmerGen
and the NRC Staff; on the other hand, we would find it to be contrary to
fundamental faimess if the regulations absolutely deprived Citizens of the
opportunity to respond to new facts or arguments presented by the Staff in
support of AmerGen’s summary disposition motion.

In the Matter of AmerGen Energy Company, LLC (License Renewal for Oyster Creek Nuclear
Generating Station), Docket No. 50-0219-LR, ASLBP No. 06-844-01-LR, Memorandum and

- Order Denying AmerGen’s Motion for Summary Disposition (June 19, 2007) at 15-16 n. 14.
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NEC has consulted w1th all partles to thlS proceedlng concernmg this motion. The

State of Vermont and the State of New Hampshlre do not Ob_] ect. The NRC Staff takes no

posmon Entergy 18 opposed k

WHEREFORE the Board should grant NEC s Mot1on to F11e Supplemental
Authorlty, and cons1der the ASLB dec181on attached hereto as Exhibit 1 in support of NEC’s
Opposmon to the NRC Staff’s MOthIl to Strike NEC s Response to NRC Stast Summary
Dlsposmon Answer (June 8, 2007) | | |
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2t ¢ . " UNITED STATES OF AMERICA -
. NUCLEAR REGULATORYCOMMISSION

ATOMIC SAFETY AND LICENSING BOARD
Before Admrnlstratlve'Judges.
" E.Roy. Hawkens, Chairman

Dr. Paul B. Abramson
- Dr. AnthonyJ Baratta‘

In the Matterof . Docket No. 50-0219-LR
AMERGEN ENERGY COMPANY LLC 7 ASLBP No 06-844-01- LR !
(chense Renewal for Oyster Creek Nuclear June 19 2007

' Generatlng Statlon)

: | MEMORANDUM AND ORDER ‘_
(Denying AmerGen's Motion for Summary Dlsposmon)

_ Pendrno before thrs Board is a motlon for summary dtsposmon filed by AmerGen Energy

B Company, LLC (“AmerGen ), who has applled for a twenty-year renewal of its I|cense for the

Oyster Creek Nuclear Gen_eratlng Station (“Oyster Creek”).' The mtervenors in this case — six.

| . organizations hereinafter referred fo oolleorEVe!y_as Citizens? — argue that AmerGen fails to o
: satisfy the. standards.for granting_summary disposition.® We agree' v.vi‘tthitizens, and we |

therefore deny Ar:ner'G'en’s motion.

I BACKGROUND

o See AmerGen Energy Company, LLC Motion for Summary Dlsposmon on Citi-

o zens’ Drywell Contention (Mar. 30, 2007) [hereinafter AmerGen Summary Disposition Motion].

The NRC Staff supports AmerGen’s motion. See NRC Staff Response to AmerGen’s Motion for
Summary Drsposrtron (Apr 26, 2007) [hereinafter NRC Staff Response]

- 2 The six orgamzatlons are Nuclear Information and Resource Servrce Jersey
~ Shore Nuclear Watch, Inc., Grandmothers, Mothers and More for Energy Safety; New Jersey
. Public Interest Research Group, New Jersey Sierra CIub and New Jersey Enwronmental

Federation.-

3 See Cltlzens Answer Opposing AmerGen s Motlon for Summary Dlsposmon (Apr.

' 26 2007).[hereinafter Crtrzens Answer]

[
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In October 2006 this-Board admltted for adjudlcatlon the followmg contention proffered
by Cltlzens challenglng AmerGen S Ilcense renewal apphcatlon “AmerGen S. scheduled UT
wmomtonng frequency in the sand bed—reglon [durmg the period of extended operatlon] is insuffi-_
“cient to maintain an adequate safety margln” (LBP 06-22, 64 NRC 229, 240 (2006)) More

prec:sely, this Board stated,that the “issue presented lS whether in. llght of the uncertainty

“regarding the existence vel non of a corroswe envrronment in the sand bed region’ and the cor-
elatlve uncertalnty regardlng corrosion rates in that reglon AmerGen’s UT momtormg plan is -

sufr cient to ensure adequate safety margms (ibid. )

‘ 4 Dunng the course of th|s proceedlng, this Board concluded that the foIlowmg
- ‘contentions proffered by Citizens were riot admissible: (1) Citizens’ challénge to AmerGen'’s
monltonng program for areas of the drywell shell below and above the sand bed region (LBP-06-
11, 63 NRC 391, 396-400-(2006)); (2) Citizéns challénge'asserting that AmerGen be directed to
conduct a root cause analysis of the corrosion problem (id. at 400-01); (3) Citizens’ challenge to-
AmerGen’s modeling for deriving acceptance criteria (LBP-06-22, 64 NRC at 237-40; Licensing
Board Memorandum and Order at 6-12 (Apr. 10, 2007) (unpublished)); (4) Citizens’ challenge to

- AmerGen’s monrtonng program in the s3and bed region for moisture and coating-integrity (LBP-

06-22, 64 NRC at 244-48);.(5).Citizens’ challenge to AmerGen’s program for responding to wet

conditions and coating failure in the sand bed region (id. at 248-49); (6) Citizens" challenge to

the 'scope of AmerGen’s UT monitoring program in-the sand bed region (id. at 249-51; Licensing

‘Board Memorandum and.Order at 7-19 (Feb. 9,:2007) (unpublished) [hereinafter Feb. 9 Order]);

(7) Citizens’ challenge to AmerGen’s quality assurance program for measurements in the sand

. bed region (LBP-06-22, 64 NRC at 251-53); and (8) Citizens’ chailenge to nmerGen s-methods
for analyzmg UT results in the sand bed reglon (|d at 254 55) ' .
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"~ AmerGen tookits most recent UT me'asurements in the 5and bed region of the drywell
" shell during the plant’s refueling oUtage in October 2006 lt will take}measurements againin ¢
2008 and thereafter at four-year rntervals unless the measurements warrant a drfferent interval. -
See AmerGen Summary Drsposrtron Motron Exh 3 Letter from Mrchael P. Gallagher

‘AmerGen to NRC (Feb. 15 2007) (Encl. 1) -

'On March-30, 2007, AmerGen submrtted’a motion for summary disposition, arguing that |
“there is .no genuine issue of ‘material fact that- calls.into question vvhether AmerGen’s -scheduled ’
uT monitoring frequency for the sand bed” regron of the. drywell is suffi crent to- marntaln an )
| adequate safety margrn e [and] AmerGen is [therefore] entitled to a decrsron asa matter of
Iaw (AmerGen Summary Drsposrtron Motron at 3) The NRC Staff supports AmerGen S motron
‘ (NRC Staff Response at 8 12) and Crtrzens oppose rt (Crtrzens Answer at 17 22) N .‘
. I ANALYSlS ,.-;,-:'-(} IR

A, Leqal Standards Governlnq Summary Dlsposmon Motrons

- Pursuant. to 10 C F. R § 2 1205(a) a party ina Subpart L proceedrng may submrt a

3

motion for summary drsposntron Sectron 2 1205(c) states that the resolutlon of such motrons ., ‘

'shall be governed by the standards for summary’drsposrtron set forth rn Subpart G Pursuant to

:Subpart G, a movrng party shall be granted summary drsposrtron “if the f“lrngs in the proceedrng,
.. together with the statements of the partres and the affidavits, if any, show that thereisno -

vgen/uine issueasto any rn_aterial fact and that the moving party is entitled toa decision asa |

" matter of law” (10 C.F.R. § 2.710(d)(2)). '

: Motions for summary disposition are anaIOQOUS to motions for summary’judgment and V

'accordrngly, are evaluated pursuant to the standards governing summaryjudgment in Rule 56 of

the Federal Rules of Civil Procedure See Advanced Med. Svs Inc. (One Factor Row, Geneva .
Oth), CLI1-93-22, 38 NRC 98, 102 (1993). Pursuant to Rule 56, the movant i is requrred to,shovv

the “absence of a genuine issue'of material fact” and that, under the undisputed material facts,

\
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the movant i_s entitled to a’decision"as a matter;of law (Celotex Corb. A Catrett,. 477 U.S:‘:r-'3-:1' 7,
323_, 325 (1986)). To forestali t.he granting of the'} motion,'the-non-movant must designate
-“specific facts showing thatthere is'a genuine issue [of materiai fact] for trial” (g at324). - -

. Facts are “material”- if they v:villt“affect the outcome ofthe trial under. the"governino Iaw”_ -

(Anderson v. Liberty Lobby. Inc., 477’U‘.S. 242, 248 (1986)). Issues 'are-genuine only ifa o

_ reasonably jury considering the ewdence presented could find for the non-moving party (|d at

249) In: determining whether a genuine question of matenal fact eX|sts a Judge must consnder

~all evidence i in the light most favorable to the non- movant (Hunter V. Brvant 502 U. S 224, 233
(1991 ). | |
.Summaryiudgment is not appro_priate»‘if it would. :require a judge to engage in _the making
of “[c]redibility ‘determinations the weighing of the evidence [or] the drawing.of.leg'itimate infer-
ences from the facts (Anderson 477 U.S. at 255) because the performance of such functlons »
- signals the existence of a‘ genume factual issue whose resolution shouid be based ona hearl_ng,
~nota summ_a'ryjud.gment _motion. Similariy,. summaryjudgment is not appropriate if it Would
require a judge to assess the correctness of facts and conclusions that are embodied in the

co'mp'eting, Weil-founded opinions of the parties” experts.. _See‘United States v. Alcan AIuminum .

Corp., 990 F.2d 71'1', 722-23 (2d vCir..1993); Norfolk S. Corp. v. Oberiv, 632 F Supep'. 1225, 1243

(D. Del. 1'986), affd, 822 F.2d 388 (3d Cir. 1987); Private Fuel Storage, L.L.C. (Independent

SpentFueI Storage Installation), LBP-O1-39,'54 NRC 497, 509-10 (2001).

B.  The Existence Of Genuine Issues Of Material Fact Preclude
The Granting Of AmerGen 5 Request For Summarv Dlsposmon

A The Factual Issues Included in the Admltted Contentlon

The parties are in sharp dtsagreement about the Iltigable issues mcluded in the admltted.

','contentlon.e Deﬁnlng those issues is critical so this Board’ may properly anaiyze AmerGen S.

s See AmerGen M_Otion to Strike (May 4, 2007’)5 Citizens’ Opposition to AmerGen 3
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summary dlsposmon ‘motion and so the partles may preparea relevant and focused record for
the evrdentlary hearlng - : C SIS |
| : In Cltlzens view, the lltlgable issues in the admitted contentlon lnclude dlsputes regard- _
- |ng the acceptance crltena (Citizens’ Answer at 5 -8),.and the methods for analyzing UT results »
(Id. at 8-13). ‘lnaddltlon, Citizens appear to seek to litigate some aspect-of the scope of the L_JT
. monrtonng program as ewdenced by their expert’s reference to that i issue. See Cltrzens |

Answer Memorandum from Rudolf H Hausler to Rlchard Webster at. 1 (Apr 25, 2007) [hereln-

after Hausler Memorandum]-,

h Motion to Stnke (May 11,.2007) [herelnafter Citizens’ Opposmon to Motion to Strlke] NRC Staff
Answer to AmerGen'’s Motion to Strike Citizens! Summary Dlsposmon Answer (May 11, 2007)
[heremafter NRC Staff Answer to Motion to Strlke] R . .

(,
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o AmerGen argues that ‘based on this Board’s prior rulings Citize‘n’s"‘a-re' foreclosed from ’
: ;ialsmg challenges regarding (AmerGen Motlon to Strike at 2- 5) (1 ) the derlvatlon of the: accep-
tance crlterla (2) the established methods for analyzing UT results and (3) the scope of the UT
. monltonng program ln addltlon AmerGen argues that Citizens may not rely on.new information
acquired by AmerGen:during its 2006'performance of UT-measurements (id. at 5-6): AmerGen

Aasks‘ this Board to-strike those portions of Citizens’ Answer that touch on these matter‘s.6 o

’ 6 _ The NRC Staff dlsagrees with AmerGen to the extent AmerGen. asserts that

Citizens may not rely on new information — including mformatlon acquired by AmerGen during its -

2006 performance of UT measurements — that is relevant to, and within the scope of,-the -

- admitted contention (NRC Staff Answer.to Motion to Strlke at 6- 7) ASIde from that the Staff
supports AmerGens motlon to strike. (|d at4 7) R R , o
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r~:We gra'nt AmerGen’s request in part. *AmerGen is correct in arguing that Citizens are
. precluded from rarsrng challenges regardlng (1) the derivation of the acceptance criteria for the '
drywell shell (2) the establrshed methods for analyzrng uT results and: (3) the 'scope of the UT -
monltorrng program. This Board' prevrou_sly reb_uffed Citizens’ effortstto raise such challen‘ges on
the ground that Citizens failed to raise them in a timely manner or‘failed,to show that they -
) _ satlsﬁed the admissibility requirements in 10 C.F.R. § 2.309(f)(1 ) See supra note 4. Th,ese
Challenges are thusv not ‘Iitigablel and FCitlzens may not resurrect‘them in effort to avoid surnmary :

‘ vdrsposrtron Nor do we expect Cltrzens to attempt to raise these i issues further in the course of

~ this proceedrng .

| AmerGen i |s mcorrect however to the extent it argues that Cltlzens may not rely on new \
| information (e e.q., mformatron acqurred by AmerGen durrng its 2006 performance of UT measure— ‘.
ments) that is relevant to, and wrthrn the scope of the admitted contentlon As a matter of
fcommon sense, to render an |nformed and accurate factual fi ndlng on an issue mcrdent to an
" admitted contention, a Board must consr_der the factual record in its entr_rety, mcludrng new, -
pertinent information that c'omes to light after the "cont,ention is admitted. Ameréen’s assertion to
: ) -the'contrar_y would, if'-accepted, require a Board to 'rendera faCtuavl ﬁndlng..on an incomplete, and
possibly mlsleadlng, factual record. Plainly, the process advocated by AmerGen' is untenable on |

its face See Crtrzens Opposrtron to Motron to Strrke at7-10; NRC Staff Answer to Motlon to

Strike at 6 7 8

T That these issues are beyond the scope of thrs proceedrng does’ not mean that :
,therr safety implications are not considered by the NRC Staff: In the context of a license renewal
appllcatlon the “NRC Staff will consider and resolve all safety questions regardless of whether -
~any hearing takes place” (Baltimore Gas & Elec. Co. (Calvert Cliffs Nuclear Power Plant, Units 1
& 2),-CLI-98-25, 48 NRC 325, 350 (1998)). Here, the Staff's extensive consideration of safety
-questions relating to corrosion of the drywell shell may be found in the Safety Evaluatlon Report
Related to the Llcense Renewal of Oyster Creek Generatrng Statlon (Mar. 2007).

8 - We emphasrze that the new lnformatlon a party seeks to introduce into the record-
must be relevant to, and. within the scope 'of, the admitted contentron A party may not attempt to



“in part, and we deny it in part.

._‘8 -
- Aé‘cordingly;‘consistent with the above discussion, we grant AmerGen'’s motion to strike

i

use new information to expénd the. .scope ofan admitted contention without first ob'talmrig
authority from the Board:to admlt anew, or to amend an exnst:ng, contentlon See 10 C F R §

2. 309(f)(2)

The grantlng of AmerGen s motlon does not result in the af'tual expungement of
material vfrom tne record‘ rather, we simply decline to conmder the offending material. The -
reason-such material is not purged from the record is that it could become-relevant in'a subse-

: ;9:

quent appeal.. See PPL Susquehanna LLC (Susquehannd Steam Electric Stat|on Unlts 1 & 2)
LBP-07-4,65NRC _, __ n. 86 (slip op. at 18 n.86) (Mar. 22 2007) ' . :
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-~ TO be'clear,. in our view, the relevant factua‘l isSues-‘that remain Iitigable in this proceed-'

mg pertarn to: (1) the amount by which the remalnrng thrckness of the shell exceeds the estab-

lished acceptance crrterra in the sand bed regron, (2) the exrstence vel non of-a corrosive
environr_nent, taking into account 'yvhether sources of yvater have been eIiminated as well as
- whether, regardless of the potential existence of water, a corrosive environment can exist in.the
- sand bed region after the sand was remoyed and the pro_tecti_ve_ coating applied.,'particularlyv
3 considering’ that sand is no Ionger there ‘to hold yvater- in the previousty corroded'area of the
‘shell; and (3) the corrosion rate — rncludrng the uncertarntles related to |ts determlnatlon - that
| ,reasonably may be expected in the sand bed regron Establrshment of these facts will, in turn
: determlne hovy raprdly the thrckness is approachrng the acceptance cntena and, thus the
adequacy of the frequency of UT measurements AmerGen proposes to take durrng the perrod of
extended operatron. . | | |
We donot-discount.the possibility that the factual issues identiﬁed above may contain’ :

ancillary issues that require resolution. For example, Citizens are not proscribed from arguing ‘

10 Uncertalntres relatrng to the-corrosion rate .may derrve from a varlety of sources,
|nclud|ng the lrmrted accuracy of the measurement method used; the use of a limited number of
data points, and the method used to analyze and interpret the data. Thus, in addressing uncer-'
tainties, the parties may provide evidence associated with the measurement technique as well _
as with the interpretation of the data. The 'Board’s consideration of this information will be for the

o purpose of determining. how much the: actual values of thickness can reasonably be expected to _

- differ from the measured values, which; in turn, will inform the Board’s judgment regarding: ‘
whether AmerGen has demonstrated that its UT monltonng plan |s sufficient to ensure adequate' T

. safety | margrns
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that the frequency of Ut measui ements is msufﬂcnent to ensure that an adequate safety margin

is mamtamed under the protectlve epoxy coatlng Thls argument - Wthh is dlrected to a-

dlscrere portion of the sand bed reglon (| e., the sheII under: the epoxy coatlng) plalnly is -
encompassed in the contentron that addltlonal UT measurements are necessary in the sand bed
- region due to the unc_ertalnty regardlng the existence . . . of a corrosive envrronment in »th[at] ’
. region and-the correlative uncertainty r'e'garding corrosion'rates' in that regio‘n’?*'(LBP-OG-'ZZ' 64
| NRC at '240’} S _l_ d at 242 (Citizens 'y orovrde expert oplnlon in support of their- assertlon
that UT momtonng is: necessary even ‘where visual lnspectrons of epoxy coating do not reveal
coatmg deterioration; because corrosron may. occur under epoxy coatmg in the absence of
visual detenoratlon due to nonvrsmle plnholes”)

Slmrlarly, although Citizens may not challcnge the' denvatron or validity of the established
- acceptance crrtena or the methodology for analy7mg UT results thev are not precluded from
arguing that AmerGen s applrcatlon of acceptance crltena and analytlc methodology to the 2006
UT results was mconsrstent W|th past practlce See Crtrzens Answer at 5- 8 10 Such a R
challenge if advanced by C|t|zens would not be an attack on the valldlty of AmerGen s
_establlshed acceptance cnterra and methodolog y for analyzmg UT results ‘JRat‘her |t would be .
_ an assertlon that AmerGen S unexpla/ned dewation from estabhshed valld practlce casts doubt
on: the mOst recent analysns Such a chal enge would go to the heart of the adm;tted contentlon
: | because |t would be relevant to determinlng whether AmerGen s most |ecent assessment of UT |
" measurements provides a reasonable assurance of safe operatlon untll the next scheduled uTt
monltorrng is performed. Hence if Citizens were to provude adequate support for such an
: argument and indicate with sound technical reasoning how the dlfference of applrcatlon has led "

—or reasonably could be expected to lead —to dlffenng rnterpretatrons of remamlng thlckness

AmerGen would be requnred to rebut those arguments

BN .
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<1y The hst of potentlal ancrllary issues rdentlf ed above may not be panoptlc ot must be .

: emphasrzed however, that the scope of the admltted contentlon is. C|rcumscr|bed and we:

_' expect the partles will scrupulously endeavor to remain within that scope as’ ‘they prepare test|- :
mony for the ewdentrary hearing. In this regard counsel for the NRC Staff previously expressed -
the ‘expectation’ that the parties, working together wnII be abIe to narrow the |ssues rncluded in
dlrect testlmony -through strpulatlons [and therefore]-probably should not be faced with

' testimony that is all over the place and not focused on the admitted issue” (Tr at 70 (Apr 1,

_2007)) Achlevement of this-goal will have the salutary effectiof conservrng resources,’

o promotlng effi C|ency, and av0|d|ng the need for motlons |n hmlne :This Board will Iook with -

_ dlsfavor on further efforts by any party,to raise matters that.we have lndlcated — either here orin

- prior ruhngs are outside the scope of thls proceedlng

2. AmerGen Fails to- Show the Absence of Genume Disputes. Regarding:
" the Adequacy of the Frequency of UT Measurements |t W|II Take in
the Sand Bed Reglon of the Drywell Shell - :

_ _ : : S
- For example Clttzens have expressed concern that the “bathtub ring” of corrosion

in the sand bed-region may lead t6°a buckling failure between AmerGen’s performance of

scheduled UT measurements, but they have not provided technical support showing that the

- extant pattern of:corrosion can result in such a failure. We would expect the parties to address "

that issue, including whether the pattern of corrosion eX|st|ng in the sand bed region — as that

. pattern:may be exacerbated by future corrosion — renders the shell susceptible to buckhng '

failure for which the buckling acceptance criteria was developed, and if not, what criteria (such

" as a leakage criteria) should apply. . Cf. LBP-06-7, 63'NRC" 188 214 15 nn. 23 & 24 (2006) Feb.

9 Order at 21 (concurrlng op|n|on of Judge Abramson)
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. AmérGen appears to argue that there is nogenuine dispute aso'the folloWing matérial
facts: (1) AmeiGen has taken COrrective action to 'pre_\'lent,Water from reaching the sand bed vl
i regien.of tne d.rywell. shell, thus preventing a corresive environmentin 'tnat re'gi'on (AmerGen
Sufnmary*Dispoeitien Motionf‘at 1,6)‘;-‘(2)-cerrosionbof the drywell shell in the sand bed 'reg’ion" has
been arrested (ibid.); and (3) in light of the remaining thiekne_ss4_of the drywetl sh'ell in the sand
bed re;c.;ion‘and.the' negligible co'rreeion that_mayl reasonably be expected, 'theff'requency of the
B uT measur_ement‘s‘that wtll’be p‘etformed during th‘ev period of e)ttended OperatiOns is suf_ﬁcient to
~ ensure aﬂniad.'equate' safety rnargin-'is.ni'aintained~(i<j_. at17-18)."2 'A"ceo'rdingly,‘ argues AmerGen,‘
| Citizens,’ eo'ntention .chaIIenging' the fr_eq'uen'cy of UT .meas.urements'm'ay be rejected as a matter
of law (id: at.19). In.support of these argurn‘ents,rArnerGen submits affidavits that contain the
“expert obinions of Peter-Tamburrb'iBarryGordonwand Jon Cavallo' each o‘t whom, for present
“ ‘purposes, we accept asan. expert in the area of his' respective’ testlmony based on’ his -
‘ educatlon expenence and knoWIedge Mr Tamburro prowdes a twelve “page affldawt in sup-

. port of his oplnlon that (1) szens allegatlon tegarding the amount of remaining safety margln
_Iacks merit, and (2) Citizens’ allegation:regarding a future annual corrosion rate lacks‘me_nt. See
Am_erG\e'n Sum’maryDis__n'OSitionfMotIOn,: Atﬁdavit of Peter. Tamburro (Mar. '26;2‘2007). " -Mr)Go‘rd’ort
provides a n:ine:-page" afﬂda\)tt in'subport’efthis-'opiniOn tha'_t [€)) Cittzens’ alle’gatien' r‘eg'ard'i_ng the
| _ cc)rresion’rate of the;»'epoxy-coated drywetl shell Iacks merit,‘.'and (2) AinerG‘enfs'frequ_en'Cy of UT '

measurements is adequate in any-event to detect such corrosion befcre the safety criteriais

' - AmerGen did not provide a separate statement of material facts, arguing that the
simplified process for summary disposition in Subpart L proceedings, 10 C.F.R, §2.1205, dis-
penses with the requirement in section:2. 710(a) of providing a separate statement: See Amer-
Gen Summary Disposition Motion at 4 n. 4. Assuming the correctness of AmerGen'’s argument

. we nevertheless observe that; in our'view, it is a far better practice if a party seeking summary’

disposition provides a separate statement. As the Staff observes, where — as here — a movant

fails to provide a separats statemenit of material facts, it may be “difficult-for parties and this -

i Board to discern material facts that the movant believes are not in dlspute and whether partlcular'
facts have beer controverted” (NRC Staff Response at 5n.11). coee _
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‘ ,‘exceeded See. AmerGen Summary Disposmon Motion Aff davit of Barry Gordon: (Mar 26
'2007).:~Mr. Cavai_loprovzdes a nine—page afﬁdaV|_t in support of his opinion that Citizens’
allegation regarding the need for additional UT measurements for the ‘epoXy—coated dryWelI shell
.' ;Iacks merit.. See AmerGen Summary Dlsposmon Motion Affidavit. of Jon R. Cavallo (Mar. 26
“_2007) L ST _' . N , '
The NRC Staff supports AmerGen S. motlon for summary dlsposmon (NRC Staff.
| : Response at 8-12). ‘Consistent with its posmon the Staff. submlts aft' dawts that contain the
. v expert opinions of Hansraj Ashar and James D,avis,v Ph.D;, ,each, of whom; for present purposes,
B we accept as an expert in the area -of his respective-testimony based on hisfeducation ef(peri- :

ence, and knowledge Mr. Ashar provndes a four-page aft" davitin support of hlS opinion that, in

- Iight of the: corrective actions taken by AmerGen since the 1980s the performance of ut .

measurements and visual mspectlons every four years- provxdes reas onable assurance thatthe -
‘dryweil shell integrity (and the mtended functlon of the drywell) W|lI be maintained during the - |
o period of extended operatlon" (NRC Staff Response, Afﬁdavrt ,of Hansraj G. Ashar at 4 (Apr. 26,
-2007)). Dr. Davis provides-a five-page a,fﬁdavit__in .suppo'rt of hi's‘:opinion that Citizens’»allegation
’ .regarding’-th‘e‘need -for-additional Ut m‘easurements for the. ep'oxy-coated dryvyell sheil lacks
" merit. See NRC Staff Response, Aff dawt of James A Daws Ph D. (Apr 26, 2007)
: Cltlzens oppose summary dlsposmon argumg that genume |ssues of material fact.:
’ continue to «und,erlle their content_ion‘,that AmerGen s-plan to conduct UT monitorlng every four: i
- yearsvis inadequate In.particuiar Citiaens argue that record eyidence suppor'tsf the conciusions
_ that (1) AmerGen has W|thout justification, been inconSIStent |n applylng a Iocal area accep- |
: tance criterion (Cltlzens Answer at 5- 8) (2) AmerGen has been inconsrstent in determinlng the ,
safety margins (Id at 10 13) (3) a ‘corrosive enwronment eX|sts |n the dryweII shell because |
AmerGen has not dewsed a way to ensure the refueilng caV|ty does not Ieak nor has |t def ini- -

tiveiy traced the source of all morsture in the dryweIl shell to the refuellng cavrty (ld at 14) (4)



appremable corrosron may occur under the epoxy coatlng (ld at 13-14); and (5) corrosion = from
- both inS|de and outside the drywell shell - could occur at a rate that is's0 substantial that it -

- | warrants conductrng UT-monltorlng at least every:two-years (ibid.). In support of their arguments
opposing summary disposition, Citizens present the ‘e.xpert.» opinion.of.Rudolt;l—__lausler, Ph.D., “
_ whom.:,' for present purposes, we.accept as an expert based on h‘is education; experience, and
knowledge. '§gg-.0itizen_§f Ansvrer, Affidavit of Dr. Rudolf H. Hausler{Apr: 25; 2007). Cf. LBP-
06—22 64 NRC at 242 n 14‘(Board previously deemed Dr. .Hausler.to be '~“q\ualif' ed to_:provide an
expert op|n|on wuth regard to matters relatlng to corrosion. of the drywell shell")

~We agree wath C|t|7ens that summary disposmon is not approprlate At this Juncture and -

t

- on th.s record we are unable to conclude as a matter of Iaw that AmerGen s UT monitorlng plan o

' is suff C|ent to ensure adequate safety margln dunng the penod of extended operatlon
Srgnit” cant to our decrsron are«the reasonably supported expert oplnrons provrded by the

parties. The expert oplnlons provrded by AmerGen and the NRC Staff on the one hand aver

AR

”that AmerGen s UT monitorlng program is adequate ln contrast tne expert oplnlon provnded by _
.Cltizens expert Dr. Hausler, states that "great uncertalnty surrounds all of the facts underlying )
‘AmerG_en s “current approach of taking UT measure_ments once every four years in the sand bed
- regi'on”v(Hausler MemorandUm at2.).v For example, Dr. Hausler explains that; in his professional :

: 'judgment, serious dispUtes exist regarding (id. at 1-12): (1) the rernaining safety margins; (2) the
potential for corrosion under the epoxy co_ating due to defects inand deteriorationof the_ coating, _
which is — for all intents and. purpo'ses — past its useful life; and (3) tutUre corrosion rates'.

Viewing the evidence in the light most favorable to Citiiens —as we ar'e'-requiredvto do in

th'e context of considering AmerGen’s motion (Hunter 502 U.S. at 233) —we are compelled to

_ conclude that Dr. Hausler s version of the facts and his expert opinion derived therefrom demon- :

strate the ex:stence of genurne |ssues regarding the adequacy of AmerGen s UT monrtonng .



. ‘ . ‘ =15 -
| program " This conclusion mandates.therejection of AmerGen’s summary diSposition motion

because the resolutlon of factual disputes based on an evaluatlon of competlng expert oplnlons .

“is-nota baS|s upon which [thls Board] may rest.in grantmg a motlon for summary [dlsposmon]

(Arrlnqton v. United States 473 F 3d 329, 333 (D.C. Cir. 2006) (quotlng George v. Leavitt, 407

F.3d 405 413 (D C. C|r 2005)) To rule othen/vuse would be to actin derogatlon of the Supreme
Court’s admonltlon that a summary disposmon motion “by no means authonzes tnal on. |

aff davits” (Anderson 477 U.S. at 255) L

R}

3, It is well established that a Judge ought to be chary about granting requests for A
“summary disposition where it would require the judge to assess the correctness of competing, "
reasonably supported views embedded ‘in affidavits submitted by the parties’ experts. See’”™
cases cited supra p. 4; Hudson Riverkeeper Fund, Inc. v. Atl. Richfield Co., 138 F. Supp. 2d 482,
488-89 (S.D.N.Y. 2001) (citing.cases);'Seneca Meadows, .In¢. v."EDI Liquidating, Inc., 121F.
Supp. 2d-248, 254 (W.D.N.Y. 2000) (citing cases). That principle applies here. Based on the
record before us, we find that AmerGen has failed to defmotistrate the abserice of a genuine

dlspute on the Iltlgable issues |dent|f|ed ugr pp 79

' 9 On a separate procedural note on May 7 2007 Cltlzens filed a response to the ,
NRC Staff's answer to AmerGen’s. request for summary dlsposmon On:May: 9 2007 AmerGen .
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moved to strike Citizen's response, arguing that it was not authorized by the relevant regulation
(10 C.F.R. § 2.1205). The NRC Staff filed an answer on May 16, 2007 supporting AmerGen’s .
motion to strike. The relevant regulatory language and structure, on the one hand, provides
some support for the argument advanced by AmerGen and the NRC Staff; on the other hand, .
we wouild find it to be contrary to fundamental fairness if the regulations absolutely depnved
Citizens of the opportunity to respond to new facts or arguments presented by the Staff in

~ support of AmerGen’s summary disposition motion. But we need not resolve the issue, because .

~ we have .concluded — without reference to or reliance on Citizens’ response — that AmerGen’s
- request for summary disposition lacks merit. We therefore dismiss as moot AmerGen S motlon ,
to stnke Citizens’ response to. the NRC Staff's summary dlsposmon answer.



7
. CONCLUSION

o ) For the foregomg reasons, we: (1 )y grant in part and deny in part AmerGen s motlon to

stnke portlons of Citizens’ Answer opposing AmerGen s request for summary dlsposmon (s ugr

Part L B 1) (2) eny AmerGen s request for summary dlsposmon (supra Part Il B. 2) and (3)

. dismiss as moot AmerGen S motlon to strike C|t|zens response to the NRC Staff‘s summary |

' dlsposmon answer( upra note 14)
Itis so ORDERED. .

THE ATOMIC SAFETY o
AND LICENSING BOARD"™

-/Orlgmal s_lgned by/

~ E. Roy Hawkens, Chairman
ADMINISTRATIVE JUDGE

o /Orlgmal s:gned by E. Roy Hawkens for/

Dr. Paul B.Abramson_ o
- ADMINISTRATIVE JUDGE

 /Original signed by/

Dr. Anthony J. Baratta .
ADMINISTRATIVE JUDGE
. - N\

~Rockville, Maryland
~June 19, 2007

S 5o Coples of this Memorandum and Order were sent thrs date bylnternet e- marl to
- counsel for (1) AmerGen (2) Cltlzens (3) the NRC Staff and (4) New Jersey:. - o :
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