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Dear M° Schlueter:

I am writing in response to your correspondence of June 21, 2007 to Agreement States requesting
information about legal impediments to implementing Section 652 of the Energy Policy Act. That
section amends Section 149 of the Atomic Energy Act to require fingerprinting of certain
personnel at licensed facilities.

The State of Utah has no statutory or regulatory prohibition preventing the impiementation of the
fingerprinting requirements, but there are several practical issues that I would like to brmg to your
attention that I hope will help impact the way these requirements are implemented.

Implementing the requirements

The State of Utah urges the NRC to take primary responsibility for implementing necessary
requirements. Specifically, as result of the fingerprinting and background checks, the NRC and
not state programs should determine that information provided for employees or other persons
who have unescorted access to the facility or access to safeguards information is adequate. ‘If the
NRC is satisfied with the information submitted, and does not take any action to prevent an
individual from having access, the NRC would then provide the licensees or individuals with
evidence of compliance, such as a certificate that can be placed in facility records to which we
have access. Agreement States, in the course of their erdinary inspections would determine who
has access, check records, and take appropriate enforcement action if the records are incomplete.
Alternatively, States could require demonstration of compliance at the time of licensing or, in the
first instance, at a time specified in any order issued.
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We do not read Section 652 of the Energy Policy Act to allow or require an Agreement State to
make a determination about the adequacy of records supplied, or the appropriateness of a specific
individual that a licensee has proposed to have working in sensitive areas. If the State of Utah,
rather than the Commission, is required to make either of these determinations or enforce the
NRC’s decisions, our job becomes significantly more difficult and the cooperation and

information we would require from the Commission in order to defend our decisions would be
substantial.

Order authority and license modification

We would expect to implement the requirements by issuing an order to all applicable licensees
that would amend their licenses. We may also choose to amend our rules to simplify
implementation of the requirement. Rule amendment would take approximately 90 days.
Although either of these decisions may be challenged, we are confident they would be upheld
given the requirements of federal law.

Fee collection

If the fingerprinting program is implemented by NRC as described above, then the State of Utah
would not collect fees, but would simply ensure that the appropriate evidence of compliance is
provided on site or in an application. If Utah is required to implement the program and collect
fees, we would be unable to do so until approximately April 2008, at the earliest, since
implementing new fees requires legislative approval.

Other practical problems

We have learned that in the State of Utah, local law enforcement officers will take fingerprints
and will ordinarily require identification of the person being fingerprinted. But those
requirements may vary from jurisdiction to jurisdiction, and the vigor of their application certainly
will. We also learned that generally the law enforcement agency will simply return the completed

fingerprint card to the person requesting fingerprinting, raising obvious concerns about chain of
custody and certainty of identity.

It is likely that we could work with the Utah Department of Public Safety’s Bureau of Criminal
Investigation to ensure that fingerprints are taken in an appropriate manner and sent directly to the
NRC, but there may also be practical problems with that approach sinw

facing inadequate funding, and therefore a significant problem with timeliness, in performing all
of 1ts work.
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Please feel free to contact me or my legal counsel about this response. I may be reached at (801)
536-4250. My counsel is Laura Lockhart and she may be reached at (801) 366-0283.

Sincerely,

Danef’im:%;%tor

Utah Division of Radiation Control



