August 2, 2007

Robert R. Loux, Executive Director
Agency for Nuclear Projects

Office of the Governor

State of Nevada

1761 E. College Parkway, Suite 118
Carson City, NV 89706

Dear Mr. Loux:

I am responding to your letter, of June 4, 2007, about: (1) providing a list of names of those
requesting access to Safeguards Information (SGI), regarding the High-Level Waste Repository
proceeding; (2) statements made at the case management conference, held on May 23, 2007,
before the Pre-Application Presiding Officer Board (PAPO), in the High-Level Waste Repository
proceeding, on the proposed procedures for granting potential parties access to sensitive
unclassified information, such as SGl; (3) what information maybe designated as SGl,
regarding the High-Level Waste Repository proceeding; (4) your questions about the Standard
Form (SF) 85 form; and (5) whether the U.S. Nuclear Regulatory Commission (NRC) will
recognize some kind of reciprocity for Nevada consultants, because of their affiliation with
certain foreign governments and national and international organizations.

To begin the NRC’s process for trustworthiness and reliability reviews for Nevada’s attorneys,
experts, consultants, and assistants seeking access to SGI, the following information needs to
be provided, before these individuals can access and complete the SF-85 form electronically
(via the internet):

Full Name

Social Security Number
Date of Birth

Place of Birth
Telephone Number
E-mail Address.
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Please contact Mr. Alex Sapountzis, of my staff, at (301) 492-3192, and provide him with the
information requested above. This information will be entered into a database that will grant the
individuals access to the electronic SF-85 form via the internet. When NRC has received the
information requested above and entered it into the database, you will be notified that these
individuals can proceed with completing the SF-85 form electronically.

In addition to the individuals filling out the SF-85 form for trustworthiness and reliability reviews,
the individuals will also be required to fill out and complete the Finger Print Cards (FD-258) and
the form titled “Fair Credit Reporting Act of 1970, as amended”, and submit these forms to the
NRC. The NRC will provide these forms upon request.

Once NRC has determined that Nevada’s attorneys, experts, consultants, and assistants are
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trustworthy and reliable (via background checks from information provided in the SF-85 form
and fingerprint checks), there are two more steps these individuals, as well as State employees,
will need to complete, to obtain access to specific SGI relevant to the High-Level Waste
Repository proceeding:

(1) The individuals must establish a demonstrable need-to-know regarding that specific
information; and

(2) In addition, such individuals must tender completed non-disclosure agreements.

The State of Nevada must make a decision and notify NRC regarding whether State
employees, Nevada’s attorneys, experts, consultants, and assistants, who have been granted
access to SGI, would like to just view SGI, or possess SGI. If the aforementioned persons just
wish to view SGl, this could occur at a secure and approved government facility for handling
and storing SGI inside the United States (U.S.). If such aforementioned persons wish to
possess SGlI, the State of Nevada will need to establish and maintain an SGI protection
program for the facility it selects inside the U.S., per 10 CFR 73.21, before receiving any SGI.
Such a facility may be subject to NRC inspections.

In your letter, you claim that NRC is retreating from its prior agreement, allowing Nevada’s
attorneys, experts, consultants, and assistants, designated by the Governor, to be exempt from
NRC SGI trustworthiness and reliability reviews. As you may be aware, on June 13, 2006, the
Commission issued a final rule relieving certain categories of individuals, who have been
approved for access to SGlI, from the fingerprinting and criminal history records check of
section 149 of the Atomic Energy Act. (71 FR 33989). This rule, 10 CFR 73.59(b)(4), limits the
category of exempt persons to those who are State employees.

Additionally, in your letter, you stated that the NRC staff has not fully considered the hearing
delays regarding only exempting Nevada State employees from trustworthiness and reliability
reviews, to participate in any licensing proceedings that discuss SGI. NRC is aware of the
potential delays caused by the need to conduct background checks. PAPO and the participants
in the High-Level Waste Repository proceeding have raised and discussed this issue.

Other items you refer to in your letter are that NRC: (1) is unable to commit to any time
schedule for completing its trustworthiness and reliability reviews; (2) has not determined how
the process would work for foreign nationals; and (3) has not decided on the elements or
decision criteria associated with performing trustworthiness and reliability reviews. NRC cannot
commit to any time table for completing its trustworthiness and reliability reviews (i.e.,
background and fingerprint checks) for non-State employees seeking access to SGI associated
with the High-Level Waste Repository proceeding. This is because the time spent on
investigating an individual’s background may vary based on, among other things: (1) the
individual’s history; (2) the completeness of the information provided; (3) the individual’s
promptness in providing background history to NRC; and (4) whether the information provided
is accurate and reliable. In most cases, background checks are completed within 4 to 6
months.

You also asked what information may be designated as SGI, regarding the High-Level Waste
Repository proceeding for Yucca Mountain. Since the U.S. Department of Energy has not
submitted the license application yet, NRC cannot determine what kinds of information will be



R. Loux 3

designated as SGI yet. However, NRC suggests that the State of Nevada view the criteria
found within 10 CFR 73.21, to better understand the types of information that may possibly be
designated as SGI, regarding the High-Level Waste Repository proceeding for Yucca Mountain.

Your next set of questions pertains to: (1) obtaining and filling out Federal Bureau of
Investigations fingerprint cards for consultants living outside the U.S.; and (2) filling out the SF-
85 form for consultants living outside the U.S. NRC is considering these questions and will
respond to you at a later date. NRC will also inform you of any fees associated with performing
and processing the background and fingerprint checks for any foreign nationals. The fee for
performing and processing the background and fingerprint check for each U.S. citizen living in
the U.S. is $172.50. Please make all checks payable to the U.S. Nuclear Regulatory
Commission.

Finally, your last query is whether NRC will recognize some kind of reciprocity (i.e., based on
your consultants being granted access to sensitive information by foreign governments and
national and international organizations). NRC may recognize reciprocity ties with a foreign
government that has established ties with the U.S. government. This would occur if the foreign
government that granted the individuals’s security clearance validates and forwards your
clearance to NRC.

If you have any questions about this matter, please contact Alex Sapountzis, of my staff, at
(301) 492-3192, or by e-mail, at aps@nrc.gov.

Sincerely,

IRA/

Lawrence E. Kokajko, Director
Division of High-Level Waste Repository Safety
Office of Nuclear Material Safety

and Safeguards

cc: See attached list.
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designated as SGI yet. However, NRC suggests that the State of Nevada view the criteria
found within 10 CFR 73.21, to better understand the types of information that may possibly be
designated as SGl, regarding the High-Level Waste Repository proceeding for Yucca Mountain.

Your next set of questions pertains to: (1) obtaining and filling out Federal Bureau of
Investigations fingerprint cards for consultants living outside the U.S.; and (2) filling out the SF-
85 form for consultants living outside the U.S. NRC is considering these questions and will
respond to you at a later date. NRC will also inform you of any fees associated with performing
and processing the background and fingerprint checks for any foreign nationals. The fee for
performing and processing the background and fingerprint check for each U.S. citizen living in
the U.S. is $172.50. Please make all checks payable to the U.S. Nuclear Regulatory
Commission. Please make all checks payable to the U.S. Nuclear Regulatory Commission.

Finally, your last query is whether NRC will recognize some kind of reciprocity (i.e., based on
your consultants being granted access to sensitive information by foreign governments and
national and international organizations). NRC may recognize reciprocity ties with a foreign
government that has established ties with the U.S. government. This would occur if the foreign
government that granted the individuals’s security clearance validates and forwards your
clearance to NRC.

If you have any questions about this matter, please contact Alex Sapountzis, of my staff, at
(301) 492-3192, or by e-mail, at aps@nrc.gov.

Sincerely,

IRA/

Lawrence E. Kokajko, Director
Division of High-Level Waste Repository Safety
Office of Nuclear Material Safety

and Safeguards

cc: See attached list.
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