
UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

 
BEFORE THE ATOMIC SAFETY AND LICENSING BOARD  

 
In the Matter of ) 
 )      
U.S. ARMY )  Docket No. 40-8838-MLA 
 )     
(Jefferson Proving Ground Site) )   

 
 

NRC STAFF’S MOTION IN LIMINE TO STRIKE PORTIONS OF NORRIS TESTIMONY 
 
 
 Pursuant to 10 C.F.R. § 2.323 the Atomic Safety and Licensing Board’s “Order 

(Scheduling for Preparation of Evidentiary Hearing),” dated May 15, 2007 (“Scheduling Order”), 

NRC Staff (“Staff”) hereby requests that the Board issue an Order, in limine, excluding from the 

evidentiary record of this proceeding, portions of Save the Valley, Inc.’s (“Intervenor” or “STV”) 

Prefiled Direct Testimony and Exhibits of Charles H. Norris, LPG (“Norris Testimony”) for the 

reasons set forth below.   

BACKGROUND 

On May 25, 2005, the U.S. Army (“Army”) submitted a license amendment request to the 

NRC for an alternate schedule for submitting a decommissioning plan for its facility at Jefferson 

Proving Ground (“JPG”) in Madison, Indiana.  See Letter and Attachments from Alan G. Wilson 

to Dr. Tom McLaughlin, dated May 25, 2005, ADAMS No. ML051520319.  On November 23, 

2005, STV filed a petition to intervene in which STV proffered six contentions.  Petition to 

Intervene and Request for Hearing of Save the Valley, Inc. (November 23, 2005) (“STV 

Petition”).  The STV Petition stated concerns with the environmental radiation monitoring plan 

(“ERMP”), the field sampling plan (“FSP”), the health and safety plan (“HASP”), the timetable 

and the financial assurance in support of its possession only license request.  Id.  The Board 

partially addressed the admissibility of the November 23 petition's six contentions, and granted 

STV's hearing request but deferred the hearing to await the NRC Staff's completion of its 
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technical review of the alternate proposed schedule.  U.S. Army (Jefferson Proving Ground 

Site), LBP-06-6, 63 NRC 167, 185 (2006).  The Board admitted contention B-1: 

As filed, the FSP is not properly designed to obtain all of the 
verifiable data required for reliable dose modeling and accurate 
assessment of the effects on exposure pathways of 
meteorological, geological, hydrological, animal, and human 
features specific to the JPG site and its surrounding area. 

 
Id. at 183. 

On April 26, 2006, the license amendment was granted.  Materials License SUB-1435, 

Docket 040-08838, Amendment 13, License Condition 13 (ADAMS  ML053320014). 

 Subsequently, in its December 20, 2006 Order, the Board ruled on the admissibility of 

the contentions not addressed in LBP-06-06, concluding they were not admissible.  U.S. Army, 

(Jefferson Proving Ground Site), LBP-06-27, 64 NRC 438 (Dec. 20, 2006).  The Board 

concluded that it need not address the sixteen bases for contention B-1 at that time, and noted 

that upon receipt of written testimony, the licensee and NRC staff will have the opportunity to 

object to any part they deem outside of the hearing.  Id.    

The Board’s May 15, 2007 Scheduling Order provides that the Staff may file a motion in 

limine seeking to exclude any portion of Intervenor’s initial written submission.  The following is 

the Staff’s discussion of the portions of the Norris Testimony that should be excluded from the 

evidentiary record. 

DISCUSSION 

A.  Legal Standard 

Certain portions of Mr. Norris’ testimony should be excluded because they do not relate 

to any of the bases supporting the contention.  10 C.F.R. § 2.337(a) states that, “Only relevant, 

material, and reliable evidence which is not unduly repetitious will be admitted [into the record in 

a proceeding].”  The presiding officer has the authority to restrict irrelevant, immaterial, 
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unreliable, duplicative or cumulative evidence and/or arguments, and may strike any portion of a 

written presentation that contains such evidence.  10 C.F.R. § 2.319(d) and (e).   

 In determining the scope of a contention, its literal terms must be considered in 

conjunction with its stated bases.  Public Service Co. of New Hampshire (Seabrook Station, 

Units 1 and 2), ALAB-899, 28 NRC 93, 97 & n.11 (1988).  The scope of a contention is limited to 

its terms and its stated bases.  See, e.g., id. at 97; Duke Energy Corp. (McGuire Nuclear 

Station, Units 1 and 2; Catawba Nuclear Station, Units 1 and 2), CLI-02-28, 56 NRC 373, 379 

(2002) (citation omitted) (“Where an issue arises over the scope of an admitted contention, NRC 

opinions have long referred back to the bases set forth in support of the contention.”).   

In other words, the basis…together with the issue…establish a sort of ‘envelope’ 
within which information will be considered to be within the ‘reach’ or ‘focus’ of a 
contention and therefore relevant in litigation of the contention.  If [information the 
intervenor wishes to present] falls outside such ambit, then an amended 
contention would be necessary in order for the new information to be considered 
relevant and admissible.  Duke Energy Corp. (Catawba Nuclear Station, Units 1 
and 2), LBP-04-12, 59 NRC 388, 391 (2004). 
 

 As a general principle, one of the purposes of the requirement that the bases be set forth 

with reasonable specificity is to provide notice to the other parties as to what issues need to be 

addressed.1  Seabrook, ALAB-899, 28 NRC 93, 97.  The Statements of Consideration for the 

amended Part 2 rules reflect this same concern:  “[W]ell-supported, specific contentions will be 

required in all proceedings…. [B]y focusing litigation efforts on specific and well-defined issues, 

all parties will be relieved of the burden of having to develop evidence and prepare a case to 

address possibly wide-ranging, vague, undefined issues.”  Changes to Adjudicatory Process, 69 

Fed. Reg. 2182, 2188 (Jan. 14, 2004).   

STV maintains in its Final Contentions that 16 independent bases support its contention 

 
1  The Appeal Board decision referred to 10 C.F.R. 2.714(b) which has been recodified as 10 

C.F.R. 2.309(f) effective February 13, 2004.  Changes to Adjudicatory Process, 69 Fed. Reg. 
2182 (Jan. 14, 2004).   
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B-1. 2  Where the proffered testimony does not support at least one basis for the admitted 

contention, the Staff had no notice of the specific issue raised in that portion of the testimony, 

and that portion of the testimony should be stricken.  In this case, the Norris Testimony does not 

identify the basis or bases that individual portions of testimony support.  After comparing the 

Norris Testimony to the bases for contention B-1, the Staff cannot clearly identify any basis to 

which several portions of the testimony relate and, therefore, requests that the Board strike 

these portions of the testimony. 

 In accordance with 10 C.F.R. §§ 2.319 and 2.337, several portions of the Norris 

Testimony should be excluded from the evidentiary record as described below, and the 

Intervenor should be precluded from submitting further testimony or evidence of these issues in 

this proceeding. 

 
B.  TESTIMONY TO BE EXCLUDED 

 
1. Sampling Techniques 

 The Intervenor failed to organize its testimony as supporting a particular basis, so it is 

difficult to determine the exact basis each portion of the testimony intends to address.  However, 

the Intervenor has exceeded its stated bases where it provides testimony regarding “Sample 

Collection and Analysis Methods.” Norris Testimony at 69.  STV raised sampling issues in its 

bases regarding the sampling proposed in the Field Sampling Plan (“FSP”).  Specifically, bases 

I., N., and O. raise sampling issues associated with the timing and location of samples and the 

sampling of other biota.3  Basis I. questioned the number and location of surface water sampling 

points, and the coincidental location of surface water and sediment sampling.  Basis N. 

proffered that field sampling practices should require samples from different parts of the 

                                                 
2  Final Contentions of Save the Valley, Inc. (May 31, 2006). 
3  Final Contentions of Save the Valley, Inc. at 11, 15, and 16 (May 31, 2006). 
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ecosystem within the same approximate time period, and multiple samples from these locations 

over time.  It further specified that samples be taken from all media and biota in different 

seasons.  Basis O. suggested that samples be taken from vegetation and aquatic filter feeders 

for biota sampling.  None of these bases challenged the sampling techniques or analysis 

methods in the FSP.   

 The Norris Testimony challenged sample methods generally (Norris Testimony at 72, 

A.066), and specifically, sample size (Norris Testimony at 72, A.067), analysis (Norris 

Testimony at 73, A.071), and filtering (Norris Testimony at 78, A.074).  None of these sampling 

techniques or analysis methods is challenged in the bases, and therefore testimony related to 

these matters should be stricken.  Further, STV specified in its Final Contentions of Save the 

Valley, Inc. (“Final Contentions”) that Mr. Norris’ testimony would address bases A. through K., 

and Dr. Henshel’s testimony would address bases K. through R.4  Assuming STV followed this 

stated intention, one or more of bases A. through K. would have to raise a challenge to the 

sampling techniques or analysis methods discussed in the FSP, however, those bases clearly 

do not raise such a challenge. 

 As such, the Staff respectfully requests that the Board strike the following testimony: 

 Page 69, A.062. 
 Page 70, A.062 (continued), A.064 
 Page 71, A.064 (continued), A.065 
 Page 72, A.066, A.067 
 Page 73, A.071 
 Page 74, A.071 (continued) 
 Page 75, A.073 
 Page 76, A.073 (continued) 
 Page 77, A.073 (continued), A.074, the paragraph beginning, “Sampling 
for groundwater…” 
 Page 78, A.074, in the first full paragraph, the phrase and subsequent 
sentence, “…and may authorize filtering of samples to remove suspended 
sediments.  That effectively eliminates two of the three mechanisms that can 
transport DU through the groundwater conduits underlying the DU impact area 

 
4 Final Contentions of Save the Valley, Inc., at 18 (May 31, 2006). 
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and JPG.” 
 Page 79, A.075, the first and second paragraphs of the answer. 
 Page 80, A.075, the continuation of the second paragraph of the answer. 
 
 

2. Fractionation 

 Fractionation was not discussed under any of the bases in the contention.  However, 

STV now provided testimony on this newly raised issue.  The Norris Testimony addresses how 

uranium isotope ratios may change through fractionation and seeks changes to the FSP 

specifically relating to fractionation.  Norris Testimony at 78-80.  Because this issue is not 

addressed in any of the bases for the admitted contention, it is outside the scope of this 

proceeding as explained above. 

 As such, the Staff respectfully requests that the Board strike the following testimony: 

Page 78, A.074, the paragraph beginning, “The FSP provides…”; 
Page 79, A.075, the paragraph beginning, “With respect to…”; and  
Page 80, A.075, the paragraph beginning, “As part of the FSP…” 
 

3. Fracture Trace Analysis 

 The Intervenor provided detailed testimony regarding Fracture Trace Analysis (“FTA”).  

Norris Testimony at 10-15, 35, 37, 66.  The testimony is a direct criticism of the effectiveness of 

the FSP design elements of FTA.  Specifically, the testimony criticizes the use of FTA, how it 

will be conducted, the resources the Army will use to conduct the analysis, and its use for site 

characterization.  Because the Intervenor failed to raise this issue in any of its bases supporting 

its admitted contention, the testimony relating to FTA should be stricken from the Norris 

Testimony.5  In addressing the scope of an admitted contention, the Commission has found that 

an intervenor’s “generalized reference to an overall figure in a report does not raise a sufficient 

                                                 
5  To the extent that FTA was part of a basis in other contentions raised by STV, such as 
Contention E-1, Basis F, the Board has determined that it is inadmissible.  JPG, LBP-06-27, 64 
NRC at 24. 



  
 

- 7 -

issue for an NRC hearing on each and every assumption that in some fashion went into 

developing that figure.”  Duke Energy Corp. (McGuire Nuclear Station, Units 1 and 2; Catawba 

Nuclear Station, Units 1 and 2), CLI-02-28, 56 NRC 373, 381 (2002).  Similarly, STV’s mention 

of weaknesses with the well location selection and assessment in contention B-1 cannot be 

interpreted to include a challenge to each component of the Army’s decision making process 

leading up to the selection and assessment.  Therefore, STV’s testimony relating to FTA is not 

within the scope of the admitted contention and supporting bases. 

 As such, the Staff respectfully requests that the Board strike the following testimony: 

Page 10, A.020, A.021, A.022 
Page 11, A.022 continued, A.023, A.024 
Page 12, A.024 continued, 
Page 13, A.024 continued, 
Page 14, A.024 continued, A.025, A.026 
Page 15, A.026 continued 
Page 35, A.041, In the first full bullet, the phrase “both the FTA and” 
Page 37, A.041, In the first full bullet, the first four sentences.  
Page 66, A.061, In the first paragraph, the phrase ”…the combined 

responses of the FTA and…”  
 

 In accordance with 10 C.F.R. §2.323(b), Staff counsel conferred with the parties prior to 

filing this Motion.  Counsel for Army had no objection to the filing of this Motion.  Staff counsel 

and counsel for STV could not resolve their differences.   
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CONCLUSION 

 For the reasons discussed above, Staff moves that the Board enter an Order striking the 

portions of the Norris Testimony identified above, and prohibiting the Intervenor from submitting 

further evidence in this proceeding on the stricken issues. 

 
Respectfully submitted, 

 
        /RA/ 
 

James P. Biggins 
Andrea L. Curatola 
Counsel for the NRC Staff 

 
Dated at Rockville, Maryland 
this 23rd day of July, 2007 
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