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SUBJECT MATTER AND APPELLATE JURISDICTION

This court has subject matter.and appellate jurisdiction over this appeal
pursuant to Rule 15 of the Federal Rules of Appellate Procedure, Section 2239(b)
of the Atomic Energy Act, 40 U.S.C. 2239(b), and the Hobbs Act, 28 U.S.C. 2342.
Additionally, 28 U.S.C. 2343 establishes venue inithe judicial district in which the
party resides. Intervenor, The Gloucester County Board of Chosen Freeholders is
in the Third Judicial Circuit. Finally, the United States Nuclear Reéulatory
Commission guidance document, which is the subject of this appeal, NUREG-

1757, applies throughout the United States.
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ISSUES PRESENTED

The issue presented in thié appeal by the Gloucester County Board of
Chosen Freeholders, as Intervenor, is whether the cost-benefit analysis required by
NUREG-1757 1s legally insufficient because it fails to account for long-term
adverse economic impact to the community that will be the host of a radioactive

waste storage facility.
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STATEMENT OF FACTS

Shieldalloy Metallurgical Corporation, Inc. (“SMC”) owns and operates a
metal processing facility located in the Borough .(.).f Newfield, Gloucester County,
New J'ersey. Between 1955 and 1998, SMC engaged in smelting and alloy
préduction, including the processing of pyrochlore, a material regulated by the
United States Nuclear Regulatory Commission (“NRC”) be.cause of its thorium
and uranium content. In August, 2001, SMC notified the NRC that SMC ha®®
stopped using pyrochlore at its Newﬁeid plant and intended to terminate its
radioactive materials license issued by the NRC. .This decision to terminate the
license triggered the reduirerrient to decommission the site, at least with respect to
the radioactive materials handling activities, including, most importantly, the waste
}generated by SMC during the processing of pyrochlore.

Pursuant to NRC regulations and associated guidance materials, known as
NUREG-1757, SMC submitted a Decommissioning Plan. (“DP”) to NRC on
October 2 1, 2005. It proposes that the radioactive waste material resulting from
the smelting and alloy production, which at the time comprised a pile of nearly
33,000 cubic yards of material, including baghouse dust collected from pollution
control equipment, be left in place on the Newfield site. The DP offers certain
limited methods of consolidating ahd capping the radioactive waste pile in a

reported attempt to control any threat to the public health or environment. This



10

20

30

40

50

method of decommissioning was proffered by SMC instead of packaging and
shipping the waste material to a properly licensed radioactive waste processing,
storage and disposal facility.

The NRC initially rejected the DP, and on June 30, 2006, SMC submitted a
revised one, which the NRC determined met the minimum requirements of its
regulatory protocol and guidance docufnent. Thus, on N'ovember 17, 2006, the
NRC accepted'for‘ review the DP filed by SMC for technical and environmental
review. | |

According to the NRC, this concept of long-term storage of radioactive
waste at a manufacturing facility, as proposed by SMC, is the first applicétion of
1ts kind in the United States. It is also reportedly the first time that the NRC is

being asked to consider such a proposél under NUREG-1757.
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RELATED CASES AND PROCEEDINGS

Petitioner, The State of New Jersey, and Intervenor, The Gloucester County
Board of Chosen Freeholders, separately petitioned the NRC for a hearing on a |
number of contentions Irelated to the DP submitted by SMC. The NRC granted the
State of New Jersey the right to a hearing in that pending matter on a limited
number of contentions. Gloucester County’s request for a hearing was denied by
the NRC, but “participant” status in the State of New Jersey’s hearing has been
granted to Gloucester County. Aside from thisv NRC hearing, Intervenor, The
Gloucester County Board of Chosen Freeholders; 1S unaware o‘f any related case or

proceeding in regard to this matter.
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STANDARD OF REVIEW -

The standard of review is whether the NRC acted arbitrarily, capriciously,
and unreasonably in finalizing NUREG-1757, and otherwise operated contrary to
law in doing so. An additional standard of review applicable to this case is

whether NUREG-1757 conflicts with statutory and regulatory requirements and

lacks a reasoned basis under law. 5 U.S.C. 706; Citizen’s Awareness Network v.

NRC, 59 F.3d 284 (1% Cir. 1995).
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SUMMARY QOF ARGUMENT

The NRC requires that any entity holding a radioactive materials license
make appropriate plans for the proper storage and disposal of waste arising from
the handling and procéssing of that radioactive material. This waste dispoéal
planning requirement is triggered at the time that the licensee decides to terminate
its license and takes the form of what is referred to as a decommissioning plan.

Regulations governing this planning activity mandate that the licensee demonstrate

‘that the method of handling the radioactive waste is managed in a way that results

in a dose that 1s “as low as reasonably achievable.” Recently, the NRC adopted a

guidance document, NUREG-1757, that gives terminating licensees the

opportunity to establish long-term radioactive waste landfills at the point of

generation of the radiological waste. However, the NRC has not ruled on any such
decorhmis’sioning proposal under NUREG-1757, making this case the first of its
kind-in the United States. |
NUREG-1757 places on the terminating licensee a burden of proof,
including the need to demonstrate that maintaihing the radioactive waste at the
point of generation 1s the most cost-effective solution. | However, because the
factors and equations éomprising the cost-benefit analysis under NUREG-1757 are
faulty, the purported burden of proof imposed on a terminating licensee is slanted.

and biased. In particular, because NUREG-1757 does not properly account for
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10ﬁg—term adverse economic impact to the community that will be the host of a
radioactive waste landfill, with an almost inﬁnite lifetime, the cost-benefit analysis
contemplated by NUREG-1\757 results in an unbalanced assessment of éost-
effectiveness. Consequently, any decisions rendered by the NRC pursuant to
NUREG-1757 are, as a matter of law, arbitrary, capricious and unreasonable and
otherwise contrary to law.

Finally, the cost-benefit analysis required under NUREG-1757 is

|l inconsistent with waste disposal facility siting guidance administered by the United

States Environmental Protection Agency (“EPA”) and state solid waste

management agencies under a number of Federal environmental laws, including

primarily, the Resource Construction and Recovery Act. This inconsistency will .
lead to arbitrary, capricious and unreasonable conflicts between decisions rendered
by the EPA and state agencies, when ruling on the siting of solid and hazardous

waste facilities, and those rendered by the NRC with respect to radioactive waste.

There is no reasonable basis under law for such a distinction in waste facility

siting, merely because of the nature of the chemical content of the waste material at

1SSue.
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ARGUMENT

POINT I

THE COST-BENEFIT ANALYSIS REQUIRED
UNDER NUREG-1757 IS FAULTY IN THAT IT
DOES NOT REQUIRE A LICENSEE TO
ACCOUNT FOR COMMUNITY-SPECIFIC
ADVERSE ECONOMIC IMPACT

The NRC’s regulations regarding Standards for Protection Against Radiation
establish a specific criterion for radioactive materials license termination. In
particulér, the NRC mandates that an applicant seeking to terminate a radioactive
materials license demonstrate “...that the residual radioactivity has been reduced to
levels that are as low as reasonably achievable (ALARA).” 10 CFR §20.1402. See
also, 10 CFR §20.1403 (a), 10 CFR §20.1403 (e), and 10 CFR §20.1404(a)(3).
Restated, the NRC ensures pfotection of public health and safety, and protection of
the environment, by paying particular attention to the radiation dose that will
remain at a site where radioactive materials have been handled and processed.

And, it does so by applying the ALARA standard when an entity that has been
handling and processing radioactive materials decides to “close shop” and
terminate its NRC license. The concept of ALARA b¢comes compellingly
important in a case of this kind where the party terminaﬁng its NRC license s, for

all intents and purposes, proposing to create a radioactive waste landfill, with an
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essentially infinite lifetime, on a site that was never designed‘or selected for such a
purpose.

ALARA 1s by no‘méans a hard and fast standard. However, it does have a
number of guiding principles, including, most impbrtantly, an analysis that takes
into consideration “...the state of technology and the economics of improvements
in relation to all of the benefits from these improvemeﬁts.” NUREG-1757, Vol. 2,
Rev. 1, Appendix N, p. N-1. In other words, like most public health and
environmental protection regulations, ALARA contemplates a balancing process
that takes into account the efficacy ‘of creative technological solutioﬁs in dealing
with unacceptable radioactive dose and the economics of implementing those
solutions. The end goal of this balancing processvis to achieve the most cost-
effective method of terminating an NRC radioactivé materials license.

Along those lines, NUREG-1757 specifically provides that information
submitted in support of a showing of ALARA should include “...a cost-benefit
analysis (or qualitative arguments) for the preferred option of removing residual
radioactivity to a level that meets or exceeds the applicable limit...” Id. What is

most tmportant in this portion of the guidance document is the clear and

unequivocal preference that radioactive waste be “removed,” as opposed to left at

the point of generation. The principal burden of proof, then, is to demonstrate that

the preferred waste removal option is less cost-effective than some other
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alternative, such as constructing a long-term radioactive waste landfill at the point
of generation of the waste. As further guidance regarding the meaning of ALARA,
the NRC poinfs out in NUREG-1757 that “[t]he decommissioning goal should be
established at the point that the incremental benefits equ.‘al the incremental costs.”
NUREG—1757, Vol. 2, Rev. 9 at p. 6-2. Additionally, the demonstration of
ALARA 1n support of a selected decommissioning proposal should “...include
risks from non-radiological hazards.” NUREG-175 7, Vol. 2, Rev. 1, Appendix N,
p. N-1. Finally, according to the NRC, “[i]f the desired beneficial effects (benefits)
from th¢ remediation action are greafer than the undesirable effects or ‘costs’ of the
action, the remediation action being evaluated is cost-effective and should be
performed.” NUREG-1757, Vol. 2, Rev. 1, Appendix N, p. N-3.

_Combined, these regulations and the NUREG-1757 guidance set forth a
clear indication of NRC’s thinking that a radioactive mat_erials licensee must
attempt to select a decommissioning objective, at the ‘tim‘e of terminating a
radioactive materials license, that results in the least dose of radiation to the
community and the environment. Chief among these regulations and NUREG-
1757 is the concept of “remediation” in the context of the decommissioning
objectivé. And, the clear preference of NRC’s guidance, when it comes to this

issue of “remediation’ is that the radioactive waste material be “removed.” In

lother words, there 1s a presumption under NUREG-1757 that removal and disposal |

1
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of radioactive waste material at a facility specifically designed for such a purpose
is the preferable and cost-effective solution.
Moreover, this reference to “remediation” in NRC’s regulations and

NUREG-1757 implicitly acknowledges that an entity looking to terminate a

radioactive materials license will have some kind of expense associated with

cleaning up the waste and other residual matter remaining after th¢ processing of
the radioactive material that was authorized by the NRC license. And, this
ALARA process of evaluating “remediation” alternatives includes an assessment
of both the radiological and non-radiological implications that are likely to flow
from the proposed decommissioning activity. Indeed, NRC’s interpretation of
ALARA is that the applicant for a decommissib_ning approval must perform a
detailed cost-benefit analysis of a number of alternatives to justify selection of a
preferred long-term disposél strategy for radioactive waste upon license
termination. -

The intent of the NRC regulations and the guidance flowing from NUREG-
1757 1s clear. An applicant seeking to terminate a radioactive materials license
must demonstrate whether it is feasible to reduce the levels of radioactivity to
concentrations below thbse necessary to meet minimum NRC dose criterié. If the
benefits of doing SO outweigh the cost, then the pe;rty terininating its license must

take the extra steps to achieve that lesser standard. And, that decision boils down

12
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to a cost-benefit analysis. But, unfortunately, the mandate for a cost-benefit
analysis does not necessarily mean that, at the end of the ALARA process, the

licensee’s decommissioning plan will be a guarantee of cost-effectiveness. To the

|| contrary, there is an underlying question, subject to debate, of whether and to what

extent the cost-benefit analysis required under an ALARA analysis forces the
licensee to include the kind of case-specific information and local nuances that will
result in the right solution for the terminating licensee and host community.

For the reasons set forth below, the cost-benefit analysis required by
NUREG-1757 fails to account for the potential of adverse regional economic
impacts flowing from a long term storage license like the one being requested- here
by SMC. The resuit of this failure is an improper balancing of the risks and
rewards of an on-site disposal strategy fdr radioactive waste, which, as a matter of
law, leads to a faulty remediai selection under NUREG-1757.

In this case, SMC performed the required cost-benefit analysis for threé
alternatives: (1) no éction, (2) shipping the radioactive material to a properly
licensed facility in Utah, and (3) leaving the radioactive waste pile at the Newfield
site under what is known as an “engineered barrier.” The end reéult of SMC’s
analysis is that the last alternative is the most cost-effective way to proceed.
Héwever, because NUREG-1757 did not require SMC to take into accdunt certain

long-term regional economic factors, such as, for example, lost business revenues
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to the cofnmunity and diminution in property values, this outcome of the cost-
benefit énalysis is unreliable and indeed mistaken. In particular, for instances
where the applicant is proposing to leave radioactive waste on the site of
generation for an extended period of time, such as the case here with SMC, the
NRC should have mandated in NUREG-1757 that the applicant-account for the
long-term adverse economic impact on the host corﬁmunity and the region as a
result of the existence of that lingering environmental condition.

~ In this case, for example, there is a distinct possibility that the existence of
the radioactive waste pile will ha?e a direct impact on Both the potential growth of
Newfield Borough and on 1ts ability to sustain a viable business and residential
community. Allen G. Black, a well-respected real estate appraiser in the Southern
Néw Jersey region, has stated that “[t]he negative effect of the existence of the
mound [radioactive waste pile] will extend beyond the neighborhood and borough
into the surrounding area of Gloucester County and the general area. The efféct

applies to all properties, not just residential. It impacts businesses, industrial and

public uses. The influence is not limited to potential buyers choosing not to

relocate in the area. It can include property owners choosing to leave the area and

relocate ih locations they perceive as not subject to the proximity of hazardous
material.” (Ia-1) (emphasis added). Mr. Black renders this opinion based on the

fact that “[n]ews stories related to this facility and its closing, together with

14
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reporting on the decommissidning plan brings the situation to the public’s
attentioh.” (Ia-1). This situation, Mr. Black points out, places a legal duty on local
real estate pfofessionals to disclose the existence of the radioactive waste pile to
any potential residential or commercial buyers looking to come to the area. (Ia-1).
The end market effect of this situation, according to Mr. Black, is a “stigma” on
the community and ifs real estate market yalues; an effect that is well documented
by real estate professionals that have published research on the topic, which
research ié cited to by Mr. Black in his report. (Ia-2).

Actual support for Mr. Black’s position can be found in the record from the
NRC pubiic hearings regarding SMC’s proposed DP. In particular, a Newfield
resident, Sue Mavilla, stated that she moved to Newfield thirty years ago from
Northern New Jersey to escape the refineries there. (Ia-4; December 12, 2006
Public Information Session, pg. 54,1n 5). It is reasonable to conclude that, given
the suspected danger associated with a radioactive waste pile, residents would
relocate to escape the potential threats to their health. And this public health
concern 1s not some meré fantasy. As discussed in the Public Information Session,
there is a suSpected hligh rate of cancer and tumors in the area surrounding SMC’s
facility. Steve Shultz, Senator Lautenberg’s South Jersey Director, and Senator
Menendez both acknowledged public concerns about possible cancer clusters in

the area attributable to SMC. (Ia-5; December 12, 2006 Public Information

15
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Session, pg. 72,In 7-9, In 17-19). Stina Capano indicated that “tt]here isn’ta
household that you talk to that hasn’t had somebody that has died of or has had
cancer. (Ia-7; December 12, 2006 Public Information Session, pg. 102, In 18 to pg.
103, 1n 1). Dawn Pennino discussed that sevevral members of her family, all of
whom resided on Rena Street, Which is located very close to the SMC facility,
became sick with cancer or developed some type of tumor. Hér grandnl(;ther died
from a brain tumor, her brother was diagnosed with a sudotumor, and her and her
son both develo&;ed brain tumors. (Ia-9; December 12, 2006 Public Information
Session, pg. 119, In 19 to pg. 121, In 22). The family’s treating doctor indicated
that none of these tumors were genetically related and the cause of the tumors must
be environmental. (Ia-11; December 12, 2006 Public Information Session, pg.
121, In 11-15). Additionally, Doug Quene stated that “...when you go ﬁp and
down Rena Street, you’re not talking just one family that’s been affected with
éan_cer. I‘mean you can. take about six or seven families right down the street that
all have had cancer in their homes.” (Ia-12; December 12, 2006 Public
Infonngtion Session, pg. 139, In 21 to pg. 140, In 1).

This testimony is now part of the public record. It is out there in f.he
community and on an even broader scale because of substantial media coveragé of
those public hearings. It was testimony specifically solicited by the NRC as part of

the public hearing process contemplated by NRC’s regulations governing a

16
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radioactive materials license termination. Not only that, but the news media has
written extensively on the pubic hearing testimony and the SMC proposal. The
end result of this public attention, as indicated by Mr. Black, is a “stigma” on
Newfield Borough that will only be eliminated if the radioactive waste pile is

removed from the SMC property. Unfortunately, NUREG-1757 does not require

SMC to take that “stigma” into account, and the adverse consequential economic

impact fhat is sﬁre to flow from that public knowledge and unfavorable community
image, when evaluatiﬁg the costs and benefits of SMC’s long—ferm on-site disposal
strategy. To say that there will be no such consequential economic impact, which
is implicit in NUREG-1757 and its cost-benefit analysis fbrmula, 1S disingenuous
and simply avoids the harsh and difficult reality of what will ‘inevitably happen to
this community as a result of SMC’s proposal.

No doubt SMC will argue that these claims by residents are on their faée
specuiative and without a factual basis. SMC will surely go so far as to say that
there 1s no evidence of a single instance of ;1 resident or a local business entity that
has rélocéte_d or chosen not to move info Newﬁeld and the surrounding areas for
fear of the dangers posed by the radioactive waste pile. However, this proposition
misses the point. The analysis required by NUREG-1757 deals with expectations
and estimates. And, the burden of proof of showing that the preferred femedial

option 1s cost-effective falls on SMC.

N

17
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At a minimum, then, SMC should have to take into éccount the possibility of
flight from the community if the radioactive waste pile remains on-site and the
downstream economic consequences of that potenﬁal flight. The fact that flight
may not have occurred yet does not mean it will not occur. The community has
been fighting this decommissioning proposal for many years. In that sifuation, the
residents have continuing hope of a successful challenge and favorable result that

SMC will be ordered to transport this waste material to a proper disposal facility

'and the SMC site returned to a clean and safe condition. In that circumstance, one

would reasonably expect that existing residences will stay the course and continue
to live in the community with the aim of convincing the NRC to order SMC to
reméve the radioactive .wav.ste pile. The only good fight is one that has the
continuing support of residents that have an abiding love for the health and welfare
of their community. However, if their fight fails, and SMC is permitted to create a
radioactive waste landfill at its property, there is a réasonable likelihood that those
residents who stayed the course to chailenge the SMC proposal will eventually
decide to leave the community. It would be ridiculous for those residents not to try
to do so in the face of public testimony of an increased risk of cancer because of
the existence of the radioactive waste generated by SMC.

So, then, neither the NRC nor SMC can assume that, just because the

residents have not yet abandoned their hopes, they will not do so if SMC is

18
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pérmitted to leave 33,000 cubic yards of radioactive waste in the Borough. And
fhat 1s exactly what NUREG—1‘75:7, as drafted; allows the NRC and SMC to do. it
al_lows them to assﬁ;ne that the community will continue to exist in its current
form, éven if the NRC permits the SMC facility to become a long-term radioactive
waste landfill.

Further, SMC has not undertaken. any effort to research whether and to what
extent residents or businesses might have relocated into Newfield Boro_ugh, but for

the existence of the radioactive waste pile. Those potential lost revenues to the

community, in the form of forgone tax assessments, and similar reduced business

activity, do not show up anywhere in SMC’s consideration of the cost of creating
this massive radioactive waste landfill at its facility. At a minimum, SMC’s cost-
benefit analysis should have included some survey of local real estate professionals
to determine whether there is any evidence of such a refusal to reside in, or
relocate to, the Borough specifically as a result of the existence of the radioactive
wﬁste pile. However, NUREG-1757, as drafted, does not force SMC to undertake
that level of research. NURE.G- 1757 thus does not go far enough in the Burden of
proof it places on SMC. Restated, where an applicant is essentially proposing to
establish a fadioaétive waste landfill, the NRC, through NUREG-1757, must
require an accounting. of the economic ifnpacts of community fears of such things

as cancer and other health impacts associated with that landfill.

19
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Similarly, the NRC, through NUREG-1757, should impose a burden of
proofin a case of this kind for the applicant to account for diminution in property

value for real estate within at least the host municipality and perhaps even beyond.

In the case of Strawn v. Canuso, 140 N.J. 43,657 A.2d 420 (1995), the New Jersey

Supreme Court posed the question “[i]s the nearby presence of a toxic-waste dump
a condition that maferially affects the value of property?” 140 N.J. 43,.62.
Responding to its own qﬁestion, the éourt observed that “[w]e know that the
physical effects of abandoned dump sites are not limited to the confines of the

dump.” Id. at p. 63 (citing to Avers v. wanship of Jackson, 106 N.J. 557, 525

A.2d 287 (1987) and Citizens for Equity v. New Jersey Department of

Environmental Protection, 126 N.J. 391, 599 A.2d 507 (1991)). Thc court went on
t'o conclude that “...our precedent and policy offer reliable evidence that the value
of property may be materially affected by adjacent or nearby landfills.” Id. So,
then, following the reasoning in Canuso, not only are the possibilities of flight
from, and a refusal to réside in, Newfield legitimate economic concerns, but
diminution in property value could also have a significant long-term adverse
economic impact on Newfield Borough in this ‘case. Unfortunately, NUREG-1757,
as drafted, does not require SMC to account for such ecoanic consequences in

the cost-benefit analysis of leaving the radioactive waste pile on-site.

20
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This lack of critical economic information skews the cost-benefit analysis
performed by SMC. That is, regional adverse economic consequences, if properly
accounted for, would increase the cost side of the equation under NUREG-1757
with respeét to the preferred alternative of leaving the radioactive waste pile on-
site. And, if those adverse economic consequences were considered over the
proposed life 'of the radioactive waste landfill, the impact on the cost side of the
equation would be overwhelmingly dramatic. Indeed, it is likely that the desirable
benefits of an otherwise purported cost-effective remedial solution would take a
back seaf to thé undesirable effects, once the reality of the long-term economic
consequences to the community are taken into consideration. For example, in this
case, SMC suggests that the cost of creating a radioactive waste pile with an
essentivally iﬁﬁnite lifetime is just over $18 million as opposed to a cost of over $83
million for properly removing and transporting the waste to a facility in Utah.
However, if SMC had been forced to consider all of the potentially adverse
economic consequences to Newfield Borough over the lifetime of this proposed
radioactive waste landfill, it is a safe bet that the true cost of leaving this rhaterial
on-site will far exceed the worst case scenario of $83 million for shipping it to
Utah. And, because SMC has essentially argued in its cost-benefit analysis that all

environmental benefits are equal among the various remedial alternatives, by
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definition under NUREG-1757, shipping the material to Utah for disposal would

become the cost-effective solution to this problem.
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POINT II

NUREG-1757 CONFLICTS WITH WASTE
FACILITY SITING CRITERIA UNDER OTHER
FEDERAL ENVIRONMENTAL LAW AND NE

JERSEY LAW ‘

The Federal Resource Conservation and Recovery Act (“RCRA”), 42 U.S.C.
6901 et seq., sets forth specific guidelines and protocol for siting néw solid and
hazardous waste facilities. For example, RCRA provides that good solid waste
managenﬁent planning generally should consider “...the location of the facilities

where ...”, solid waste collection, storage, processing and disposal will occur. 42

1 U.S.C. §6942(c)(2) And, as is clear from that statute, the preferred method of

considering the impact of locating a new solid waste facility is by way of
conducting waste management planniﬁg on a state and regiorial basis, as opposed
to attempﬁng such an activity on a Federal level. Restated, local issues and
concerns, which are of paramount importance in the context of siting a new waste
facility, are appropriately left to the jurisdictional reviev.v of state and loéal
governmental agencies.

Along those lines, the EPA has delegated solid waste management planning
in New Jersey to the New Jersey Department of Environfnental Protection
(“DEP”). As expected, the DEP was very careful to ensure a thorough |
consideration of local issues, including the financial implicaﬁons of siting a new

solid waste facility. For example, the DEP mandates, as part of an application for
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a new éolid waste facility,” [a] detaﬂéd written description of the municipal and
neighborhood setting of the proposed facility.” N.J.A.C. 7:v26—2.9(c)(2). Similarly,
an applicant must describe the demography of the'area [in which anew facility will
be sited] by providing existing population totals describing present and projected |
future population trends ...”. N.J.A.C. §2.9(c)(3)(iv)(6) An applicént for a new
solid waste facility must also describe “...present land use for the site of the
proposed facility and the area within two (2) miles of the perimeter of the property

line.” NJ.A.C. §2.9(c)(5)(1) Finally, and perhaps most importantly, in the context

| of this challenge to NUREG-1757, the NJDEP requires that an applicant:

[d]escribe property values within the immediate
neighborhood with respect to medium sales prices and
recent (1-2 year trends and provide a general description
of the property values of the municipality within which
the proposed facility will be located and all _
municipalities within one-half (1/2) mile of the proposed
facility. The descriptions shall include such factors as
zoning changes, development patterns, development
approvals, etc., which can affect property values. The
description of property values in the immediate areas of
the facility shall be sufficiently detailed to allow
assessment of the effect construction and operation of the
facility area have on such values. -

N.J.A.C. §2.9(c)(3)(tv)(7) (Empasis added).

- Combined, these regulations show how the DEP clearly takes into account
pptential economic impact to the community .that will be the host of a new solid
Wéste facility. Indeed, the empﬁasized portion of the DEP’s regulation cited above

goes to exactly the kind of considerations that Mr. Allen G. Black suggest be taken
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into account for a NUREG-1757 cost-benefit analysis to be appropriate, which was
discussed above in Point I. Unfortunately, the cost-benefit analysis under

NUREG-1757 does not go that far, even though it is essentially a solid waste

Tandfill authorization procedure similar to that embodied in RCRA and the NJDEP

regulations. Instead, NUREG-1757 merely requires a terminating licensee to

evaluate the relative costs of implementing various remedial alternatives without |

|| close consideration of the potential off-site economical impact.

This result is in direct conflict with the mandates of RCRA and the New
Jersey solid waste management planning protocol implemented pursuant to that
Federal law. Sucha conﬂiet will inevitably lead te inconsistent decisions on
facility siting between the NRC, for radiological Waste materials, and either the
EPA or state solid waste agencies, which have been delegated RCRA authority, for

all non-radiological waste. Indeed, if the NRC rules fevorably on SMC’s pending

‘proposal, 1t will not be long before the United States is littered with countless

radiological waste landfills, which is precisely What RCRA was designed to
prevent. Not enly' that, but the “Small-Town Environmental Planning”
contemplated by RCRA, with the goal of identifying_ “... means to provide
regulation of environmental treatment systefns ana infrastructure ... to‘impr'ove the

economic condition of such systems ...” will have been gutted‘by this likely

N
w
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proliferatioﬁ of spotty radioactive waste landfills across the country. See, 42
U.S.C. §6908.

To sum up, there is no logical reason to treat radioactive waste any

differently than other waste materials, merely because they fall jurisdictionally

under different Federal agencies. That disparate treatment, however, is precisely
what will happen if the NRC is permitted to apply the faulty cost-beneficial

analysis of NUREG-1757 to a proposal like that of SMC.
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CONCLUSION

NUREG-1757, while having some similarities with other public health and
environmental protection policies, fails to ensure an adequate cost-benefit analysis
of remedial solutions required of NRC license holders at the time of license
termination. The unfortunate outcome of this faulty NRC guidanée is that all
decisions based on the cost-benefit analysis embodied in NUREG-1757 will Be
plagued with misinformation. Nowhere is this situation more evident than with
SMC’s current proposal to create a radioactive waste landfill, of an almost infinite
lifetime, in the Bofough of Newfield. The absence of any consideration of the
long-term adverse economic impact of _this proposal on the community skews the
cost-benefit aﬁalysis and wrongly concludes that such a method of
decommissioning the nearly 35,000 cubic yards of radioactive waste generated by
SMC over the past 40 years is ALARA. But, it is not. In fact, the millions of’
dollars in diminished property values, taken together with the lost business
opportunities froﬁl commercial establishments réfusing to locate in the community,
when considered over the lifetime of thé proposed radioactive waste landfill, give
rise to an astronomical cost of this proposal. That cost, unfortunately, is nowhere
to be found on the regulato’ry balance sheet required by the NRC under NUREG-
1757. By definition, then, the selected remedial approach under NUREG-1757

cannot be ALARA, as required by NRC regulation. The inescapable conclusion,

(.
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then, is that any decision made by the NRC under this faulty cost-benefit analysis
will be arbitrary, capricious and tmreason'able, and otherwise contrary to law.

Additionally, NUREG-1757 conflicts with the normal and customary siting
criteria applied by the EPA and the DEP for non—radiblogical waste. The result of
this conflict will be inconsistent decisions by the NRC and the EPA/DEP on the
location of waste disposal facilities, with radiological waste being given wider
latitude in terms of acceptable siting. There is no reasonable basis for such
disparate tréatment of waste material, regardless of its content or chemical
constituents.

For these reasons, this Honorable Court should order the NRC to modify
NUREG-1757 to include a reasonable calculation of adverse economic impact on a
host community, where a licensee proposes a decommissioning pla.n that

contemplates leaving radioactive waste on the site of generation.

PARKER McCAY P.A.

Attormeys for Intervenor, The
Gloucester County Board of Chosen
Freeholders
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CERTIFICATION OF BAR MEMBERSHIP

I, JOSEPH J. McGOVERN, counsel for Intervenor, The Gloucester County
Board of Chosen Freeholders, hereby certify that I am a member in good standing

of the Bar of the United States Court of Appeals for the Third Circuit.

Dated: 7/ 3/ d7
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TODD AND BLACK, INC.
Real Estate Ap puaisens and Conosulloiits

#1208 BOUTH UNION AVENUE ¢ CHERRY HILL, NEW JERSEY 08002 ¢

¢ PHONE: 8868-882-7876 ¢ Fax: 8BBE-662-0188 ¢

Antan G. BLack, MAI, CRE, SRA~ HARRISON L, Toop, MAt (1 988)
A. CRrRaiG BLACK, SRA, CTA*
*NJ State Certified General Real Figtate Appraiscr

DATE: ' June 20, 2007

TO: Joseph McGovern, Esq.
Parker McCay, P.A.

PREPARED BY: Allen G. Biack, MALI, SRA, CRE, Real Estate Appraiser
Todd and Black, Inc.
1209 South Union Avenue, Cherry Hill, NJ 08002

REGARDING:; Shieldalloy Metallurgical Corporaﬁon
Decommissioning Plan, Newfield Township, Gloucester County, NJ

I have visited Newfield Borough., Gloucester County and toured the borough in order to
understand the location of the Shieldalloy Corporation facility and the uses in the surrounding
area. This industrial facility operation involves smelting and alloy production. It has apparently
been in operation for more than 60 years.  As part of the industrial process, slag was stored on
site on part of the 67-acre facility. In addition, “baghouse dust” was dumped on the slag pile
and 30 foot mound estimated to have some 33,000 cubic meters of material containing hazardous
and radioactive material. The magnitude of the slag pile would require 1,000 years of
monitoring.

News stories related to this facility and its closing, together with reporting on the
decommissioning plan brings the situation to the public’s attention. This adds to the need for
real estate professionals to inform potential buyers of the presence of radioactive source material.
Licensed real estate practitioners are required to inform buyers of circumstances that may affect
properties anywhere in the area. In addition, the Shieldalloy property is on the list of Known
Contaminated Sites, in the New Jersey 7" Edition Spring of 2006.

The negative effect of existence of the mound will extend beyond the neighborhood and borough
into the surrounding area of Gloucester County and the general area. The effect applies to all
properties not just residential. It impacts business, industrial and public uses. The influence is
not limited to potential buyers choosing not to relocate in the area. It can include property
owners choosing to leave the area and relocate in locations they perceive as not subject to the
proximity of hazardous material.

I have appraised many properties and various types of uses that have or are perceived to have
environmental problems. In the last 15-20 years, the appraisal publications have published
extensively on the concept of stigma. This is defined as, “an adverse public perception regarding



a property; the identification of a property with some type of opprobrium (environmental
contamination, a grisly crime), which exacts a penalty on the marketability of the property and
hence its value.” * -

Part of the reason for the interest in contaminated properties is a result of a betfer public
understanding of the damages to health and safety, as well as the obvious economic loss. The
concept of stigma has been studied and tested by the appraisal community to an extent where the
general concept can be characterized as accepted appraisal consideration. It has become an
clement that when present requires study, analysis and consideration, as a value aspect including
the general area.

The following published studies show the 1n fluence of the concept of stigma. The appraisal
professionals recognize the value problem. This is only a small sample of the extent of current
research on the subject.

1. Thomas O. Jackson, MAI, PhD., “The Effect of Previous Environmental Contamination
on Industrial Real Estate Prices”, Appraisal Journal, April 2001, Appraisal Institute —
Chicago.

Orell C. Anderson, MAL “Environmental Contamination: An Anpalysis in the Context of

the DC Matrix™, Appraisal Journal, July 2001, Appraisal Institute — Chicago.

3. Brian H. Hurd, PhD, “Valuing Superfund Site Clean-up: Evidence of Recovering
Stigmatized Property Values”, Appraisal Journal, QOctober 2002, Appraisal Institute —
Chicago.

4. Albert R. Wilson, CRE, “Proximity Stigma: Testing the Hypothesis”, Appraisal Journal,
Summer 2004, Appraisal Institute — Chicago.

5. James Flynn, PhD. (and others), “A Survey Approach for Demonstrating Stigma Effects
in Property Value Litigation”, Appraisal Journal, Winter 2004, Appraisal Institute -
Chicago.

6. Douglas 5. Bible, PhD. (and others), “Analysis of the Effects of Contamination by a
Creosote Plant on Property Values™, Appraisal Journal, Winter 2005, Appraisal Institute
~ Chicago.

7. Michael Greenberg, PhD. And Justin Hollander, “Neighborhood Stigma Twenty Years
Later: Revisiting Superfund Sites in Suburban NJI”, Appraisal Journal, Spring 2006,
Appraisal Institute — Chicago.

(49 ]

* The Dictionary of Real Estate Appraisal — 4 Edition
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QUALIFICATIONS OF APPRAISER

ALLEN G. BLACK, MAI, CRE, 8RA, is a principal in the firm of Todd and Black, Inc., having offices at 1209 South

Union Avenue, Cherry Hill, New Jersey; formerly Vice President of Leon E. Todd, Inc., real estate brokers in Medford,
.Medford Lakes, and Mount Laurel. . -

He has been engaged in the appraisal, sale, purchase, and lease of comumnercial, industrial, and residential property since 1956.
Experience includes eight years corporate real estate work with a major oil company. Appraisal experience includes the three
major classifications of property as well as vacant land, special purpose properties, easements, and riparian rights. He has
qualified as an expert witness before various commissions and New Jersey courts.

Education

B.B.A. Real Estate & Insurance -~ Upsala College, East Orange, New Jersey

Completed American Institute of Real Estate Appraisers: Course I, Course II, and Course VIII

Completed additional course in Real Estate Principles and Practice - New Jersey Association of Real Estate Boards,
Camden, New Jersey ‘

Educational Series - American Right-of-Way Association, Princeton, New Jersey

Principles & Techniques of Residential Appraising - SREA

Advanced Condemnation Course - American Society of Appraisers

Successfully completed the following college credit courses: Real Estate Fundamentals; Real Estate Management; Real

Estate Mortgage Investment; Real Estate Appraising

Professional Affiliations include:

American [nstitute of Real Estate Appraisers _
Awarded MAI designation #5397 - November, 1975 - Member American Institute
Awarded RM designation - November, 1972 - Residential Member
Co-Vice Chairman - National RM Required Examinations Subcommittee ('81)
N.J. Chapter #1 - Director, 1988 through 1990

American Society of Real Estate Counselors
The Counselors of Real Estate of the National Association of Realtors - CRE Designation #1639

Society of Real Estate Appraisers
Awarded SRPA designation - January, 1975 - Senior Real Property Appraiser
Awarded SRA designation - January, 1970 - Senior Residential Appraiser
Past President Southern New Jersey Chapter #26, 1977-78; Director, 1991-92
Past Vice-Governor, District #16, State of New Jersey

American Society of Appraisers . )
Awarded ASA designation - Novernber, 1967 - Senior Member - Real Property
Past President - Southern New Jersey Chapter, 1971-72
Past Director - State of New Jersey

New Jersey State Certified General Appraiser - SCGREA #RG00574
Licensed New Jersey Real Estate Broker

Instructor - Realtor Institute, New Jersey Association of Realtors
Instructor - Department of Government Services, Rutgers University
Member - Pinelands Agricultural Study Commiission, State of New Jersey

Has Made Appraisals for:

Municipalities in the States of New Jersey, Pennsylvania, Ohio, Virginia, Massachusetts, and New York.
Assignments include acquisition and re-use appraisals, transient housing studies, and land utilization and
marketability studies in connection with various urban renewal projects.

Residential Transfers - various national companies.

Various municipalities in connection with tax appraisals and appraisal for the Green Acres Program.

Individual Owners Attorneys Corporations

Insurance Companies Major Oil Companies Banks
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we goifurther into the review pfocess.

2 MS. MAVILLA: My name is Sue Mavilla;
600 DBive, Newfield. I've beén a resident here for
about 430 yéars. I chose to move to Newfield from
NorthsJersey where there are refiﬁeries and a lot
of different cofporate business. I chose Newfield
30 years ago and the quéstionll have is I thiﬁk NRC
has asresponsibility to this towﬁ to return this
town and to return the land to where it was in
195510 I personally don't care how.much money it
takeal I don't care what:the engineers are saying.
I bel?eve that this land should be the way it was
in 1985 when ShieldAlloy moved into town.

14 "I have to tell this room that I was a
suépqster'of Shieldalloy in thé 30 years that I've
livedehere. I'm embarrassed that they've left us
withithis mess. I believe you;re talking about
land ishat they own on the other side of town that
has nething to do with this. I think their assets
have2everything to do with this and I think the NRC
shoubd look into the rules and regs or whatever
willz2allow them to attach any assets that they have
rightinow so that this cén be cleéned up, moved out
of tawn.

25 The community, the legislators,
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submitted by ShieldAlloy regarding its site in
Newfield,® New Jersey. During last week's meeting,
the pabiic voiced their opposition to the.plan and
described the past and preéent environmental impact
of ths sipe on their town. They described the
partigulate that flows through the air and layé on
their7homés énd in their cars. They talk about the.
many 2nstances of cancer that they feel are
direcely related to the miématch at Shieldalloy.
They 1pe concernéd about the groundwater and do not
want itheir health and the health of their families
put at risk. These are all valid concerns which
must ke considered before the final plan is set in
motian.

15 '~ The focus of tonight's meeting was
suppased to be the environmental impact of the
decommissioning plan. I am very concerned that
thisiplan may put the health and well-being of the
fésidents and the fragile eco-system surrounding
the site at risk. At_the previous meeting, members
of the public educated on nuclear materials
informed the audience that radioactive slag will
take zanywhere from 500,000 years to 14 billion

yeargato break down. ShieldAlloy's plan calls.for

the aste to be closed and monitored for 1,000
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| fiﬁancially to clean up these sites, t
paying with their health as families drink polluted
watersand children play in contaminated soil. Now
I know that we're not talking in this context_as it
relates to the Commission about a Superfund site.
That's already -- it's a Superfund site, but in a
different context. This is particularly, howe&er,
relevant here, because ShieldAiloy has been é
Superfund site for over 22 years, with extensive
contamination of the spil, river, and groundwater
by chromium and other toxic compounds. ShieldAlloy
has heen cleaning up since the late 1970s, as they
should. But there is no denying that the residents
of Nawfield have been exposed to a serious health
hazand for quite some time, one that still lingers
to thss day.

17 I am aware of coﬁcerns in the community
that 1@ cancer cluster may exist here and those
concaegns need to be investigétedf Whilé T
understand that this is a separétevissue, I think
it imirelevant to mention it because on top of this
exist?ing hardship, the community has experienced,
it i=3simply too much to ask them to also accept a
30 faet high pile of radiéacti&e waste that will
suppasedly need to be monitored for a thousand

fa~6. _ .. .. . -
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1 MAYOR BARSE: We stand behind Newfield,
our legislators. It's really scary when you have
to talk to residents and talk to good people and
say a4nuclear dump that's out in the open literally
a fewshundred yards away from éur northern border
with &ll the issues we've had over the years. It's N
‘just gcary and we haVé to dé gomething about it.

. We are here to'support this effort in any matter or
form we can. God bless each and all of you and
.let'aokeep up the gocd fight. Thank you.

11 (Applause.)

12 FACILITATOR RAKOVAN: Thank you, Mayor.
i'd hike‘to point out that it's about 9:05 p.m. My
last 1@ard count said thaﬁ we had about;14 people
yet tBat wanted to speak. So again if you could
pleaa@ikeep your cémments short and to the point,
we waald appreciate it.  Stina Capano.

18 MS. CAPANO: Hello. My name 1is Stina
Capane. I live in North Vineland. No one asked me
if they could put a test well in my front yard. I
had na voice. My voice is néw for all the people
who have_gone down because of the cancer. Okay.

Wé konew it's there. I have it in my household.
Theres4isn't a household’;hat you talk to that

hasnt had somebody that has died or has had

Ta-7
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Cancex.
2 I plead with the Commission té do the
right3thing. When you make vour decision, think of

your ehildren playing.in that dirt. Think of it as

your family and please use your voices. Thank you.
God bkess.
7 (Applause.)

8 FACILITATOR RAKOVAN: Thank you very
much.9 I believe it's Perry Barse. |

10 AUDIENCE MEMBER: That was the mayor.

11 FACILITATOR RAKOVAN: Okay. I guess I
did have a card for him. John Nordberg.

13v MR.. NORDBERG: I think I want to
commant that I'm trying over again. When they pick
oﬁ the NRC, I think they're picking on the wrong
.peophe. I believe the NRC represents us ih their
capaa¥ty as engineers and people to work with
statjstics.

19 I reviewed the disk that was given out
last 2week and there is all kind of calculations
thatzmobody unless they were physicist in nuclear
energy would understand any of it. But their
calcutations are probably right. The right thing
to dgeis probably eliminate radiation énd I'm not

talkeag about the low level. It's just the concept
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stuckiwithi the rest.

2 . MS. TADESSE: I think we‘;e looking at
that.3

4 FACILITATOR RAKOVAN: Okay. I think
we'resabout -- Sir, we've passed your question aﬁd

if voe have any fﬁrther questions afterwards, T
think7we can -- Hopefﬁlly someone will be around
to takk to you. Theré had better be. I havg'six
more éommentors here. I'm going to trylto get
through them. We'll start with.Dawn‘Pennino.

11 MS. PENNINO:. Yes. I'm Dawn Pennino.

I wagz2born and raised in --

13 FACILITATOR RAKOVAN: .I'm sorry to
intenrupt. If everybody could please give her your
attension. If you're going to have side
convassations, if you couid take them out to the
hall 171 want tolmake sure that everybody could hear
her make her statements. Thank you.

19 MS. PENNINO: Really it's a comment
that 28 want to make. I want to put it on the
record. I was born and raised in Newfield.. I left
fbr a@2very brief amount of time, came back to live
on preperty next to my parents' house which is the
‘strees right adjacent to where Shieldalloy is.

That 2sould be Rena Street.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
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A brief history of my family. I have
had a2grandmother who passed away from a brain
.tumorzwho lived on Rena Street. I had a brother
who hasg, he's still living, but he was diagnosed
with & sudotumor when he was three years old. I
have, sthank God, a son who survived a brain tgmor
at two and a half yvears old. I myself am living
with & brain tumor right now. I'm not sure if they
were cancerous. My son's was ﬁot. My brother's-
was not. Mine, thank God to this day; is not.

11 But the main thing tﬂat people need to
knowa2I dia speak to. the doctors in Philly where we
took1my son, 1s none of these tumors were related.

' So that they were definitely not genetic. It has
to basenvironmental. Now‘Shieldalloy is there.

- That 158 a main concern. That's going back to 1955.
My gnandmother passed away in 1975.

18 My concern is it's not just cancer.
Therasare other factors. T have lost a lot of very
dearzﬁriendé to me and at a very young age. I have
.1ostza lot of family members. I am begging you.

At the last meeting, there was a statement made by
your zpeople that you Qere not responsible to a
health study and to look into this. I beg of you.

Thigs2%8s a very, very important for the people in
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2 © Like it was stated last week and it was
stated tonight, there is nobody in here that can
say Ehey were not affected by a cancer or
unforsunately brain tumors is a very, very big
thinkein this town. Now I don't know. I'm not a
scientist. I don't know if it has anything to do
with shat, but I think it's an issue that needs to
be addressed because I want to stay here with my
famiﬁp. I want to continue to raise my family here
and it's funny; Most people when they are growing
up they can't wai; to get out of here, buﬁ they
can't3wait to get back in here to raise their
family. I mean that's aAstatement anybody will
tell 1gou.

16 So I'm just begging you on beHalf of my
children. My whole family lives on that street and
I begsof you to please do the health stﬁdy or
whoever it is that needs to do the health study,
thenz2gou need to push that button and to follow up
on ikland to take that into consideration when you
make 2zgour decision. Thank yéu.

23 (Applause.)

24 - FACILITATOR RAKOVAN: Thank you very

muchzs Terry Ragone. Would you like to go to the

Ia-11 _ -
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1 MR. QUENE: But does the NRC feel that
they've monitored them properly and let them build
up a 35 foot pile in Newfield? It doesn't make
sense4to -- If's not even common sense to do
sometbing like that.

6 MR. KALMAN: They operated within their
license requirements.

8 MR. QUENE: Well, who makes their
license and ailows them to do that? -I mean you say
you'wue been cheéking them and monitoring them since
196311 You never had a question about what they've
doingzthere. I mean this stuff has been blowing in
our wards since “63. I meén I know that some of
the discoloration of some of the houées on Rena
Streak and the cars.

1% In the night tiﬁe; there used to be
cléud7of smoke blowing over this town when nobédyv
was watching it. No, it's ridiculous what these
ﬁeople have been able to do and I mean you guys are
suppased to be monitoring them. I don't understand
it. 2I mean I have grandkids and kids and when you
go upz2and down Rena Street, you're not talking just
one family that's been affected with cancer. I
mean 2you can take about six or seven faﬁiiies right

down 26he street that all have had cancer in their
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homes1 It's not right:

2 . (Applause.)

3 FACILITATOR RAKOVAN: Okay. We're
slowly approaching 10:00 p.m. I see a hand in the
back.s If you could identify yourself; sir.

B MR. PRICE: Robert Price. I live in
Newfield. One guestion.

8 FACILITATOR RAKOVAN: TIf everyone could
give kim your attention please.

10 MR. PRICE: This radiocactive pilef the
so-called slag, the pile, how did they come up.with
the upper licensing for the quantity? Is that by
the velume that they see.on top? Because we all
know izhat some of that stuff can be heavier than
dirtiand can be pushing the dirt away. I'm a
scienskist, but in a geology, magﬁa flbws through
dirt a7pushes it and this for slag 20 feet down can
it basimpeding the groundwater. Is it 1arger'than
what ishey say it is?

20 . I was out there working for a cdmpany
that 2was crushing the big pieces of slag, taking
them2eut of the earth; I wasn't toid that that
stuffiwas radiocactive. I have a right to know.

Can semebody answer that? How do we judge héw much
.tonnage was their license allowed?
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