UNITED STATES
NUCLEAR REGULATORY COMMISSION

REGION IV

611 RYAN PLAZA DRIVE, SUITE 400
ARLINGTON, TEXAS 76011-4005

July 18, 2007

Lt. Col. Mark Wrobel
Department of the Air Force
USAF Radioisotope Committee
HQ AFMOA/SG3PR

110 Luke Ave., Suite 405
Bolling AFB, DC 20032-7050

SUBJECT: ACKNOWLEDGMENT OF LETTER DATED MAY 22, 2007
Dear Lt. Col. Wrobel,

By letter dated May 22, 2007, the Air Force Radioisotope Committee requested a determination
from the U.S. Nuclear Regulatory Commission (NRC) regarding regulatory jurisdiction from a
former waste burial site at the former McClellan Air Force Base (AFB). The former waste burial
site is identified as confirmed site CS-10. Due to the scope of the jurisdictional question posed
by the requested determination, the request was forwarded as a Technical Assistance Request
(TAR) to the Division of Waste Management and Environmental Protection (DWMEP), located
at NRC Headquarters. The TAR process is an internal mechanism to track and respond to
technical issues such as this to ensure consistent application of agency policy.

The jurisdictional determination regarding CS-10 presents two issues. The first is whether the
radioactive materials which were originally present at CS-10 are under NRC jurisdiction. The

second is whether the revised definition of 'byproduct material' under the Energy Policy Act of
2005, includes the military possession of radium at burial sites.

Regarding the first issue, the authorization for unsealed radioactive materials at McClellan AFB
was licensed under NRC License Number 04-09951-04. This facility was authorized a broad
research and development license for both byproduct and special nuclear materials. One
mission of the facility was to collect and analyze airborne particulate samples associated with
foreign nuclear weapons testing. The material authorized by the NRC license was utilized in
the laboratory, primarily for calibration purposes and for laboratory standards. The historical
documentation associated with this license concluded that all releases of materials
demonstrated compliance with the regulations. The releases consisted of: (1) disposal to the
licensee's industrial waste system, (2) solid radioactive waste disposal to Barnwell, South
Carolina, and (3) gaseous effluent releases. The Air Force’s historical documentation also
indicates there were no releases to the sanitary sewer system and there were no burials of
NRC regulated materials at the facility. Under Section 91(b) of the Atomic Energy Act of 1954
(42 USC Section 2121), any weapons debris in the samples or on equipment was not under the
jurisdiction of the NRC. Consequently, the NRC has determined that the materials buried in the
CS-10 site that are of nuclear weapons testing origin are not under NRC jurisdiction.
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The regulatory jurisdiction over radium is an area in which NRC's authority is currently being
expanded (refer to Section 651(e) of the Energy Policy Act of 2005 (EPAct) on "Treatment of
Accelerator-Produced and Other Radioactive Material as Byproduct Material"). To that end, the
NRC is engaged with the Department of Defense regarding the revised definition of byproduct
material under the Energy Policy Act of 2005 and the implications of military use of radium.
Consequently, the NRCs current regulatory jurisdiction over the radium materials in CS-10 will
require further review and analysis. Accordingly, the NRC does not anticipate a resolution to
the jurisdictional determination of radium in soils earlier than the fall of 2007. We appreciate
your patience and consideration in this matter.

In accordance with 10 CFR 2.390 of the NRC's "Rules of Practice," a copy of this letter will be
available electronically for public inspection in the NRC Public Document Room or from the
NRC's document system (ADAMS). ADAMS is accessible from the NRC Web site at:
http://www.nrc.gov/reading-rm/adams.html.

If you have any questions, please contact Ms. Rachel S. Browder, at (817) 276-6552.
Sincerely,
/RA/

Leonard D. Wert, Director
Division of Nuclear Materials Safety

Docket No.: 030-28641
License No.: 42-23539-01AF

cc:
Lt. Col. Scott M. Nichelson

Chief, Radiation Surveillance Division
AFIOH/SDR

2350 Gillingham Drive

Brooks City-Base, Texas 78235-5103
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