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_ORAL ARGUMENT

In the Matter of: . Docket No.
50-400-LR
CAROLINA POWER & LIGHT COMPANY *

(Shearon Harris Nuclear Power - ALSBP No.

Plant, Unit 1) _ ~ 07-855-02-LR-BD01

Tuesday

July 17, 2007

1707 Hilisborough Street,
Raleigh, North Carolina
The above-entitled matter came on for

hearing, pursuant to notice, at 10:00 a.m.

BEFORE:
ANN MARSHALL YOUNG Chair
PETER S. LAM Administrative Judge
ALICE MIGNEREY Administrative Judge
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P-R—O—CQEfé—D—IéN—G—s

| (10:04 a.m.)
-:'éHAIR.YOUNG: éobd morning. 'My ﬁame-is:
Ann Marshall Young. I'm the -Chair and lawyer member
of the Licensing Bbard, and I'm going to ask JudgeA
Lam and Judge Mignerey to int?oduce'themselves, and

then I’il ask the parties to do the.same.
JUDGE MIGNEREY: I'ﬁ>Alice Mignerey}‘and
I am one of the technical judgés, and my background is
nuclear cﬁemistry, radio chemistry, and Dbasically

nuclear physics.

JUDGE LAM: Peter Lam, Nﬁclear Engineer.

My specialty is in reactor safety and risk assessment.

CHAIR YOUNG: Lét’s start with Mr. Lewis.
And if you could introduce. yourselves and all the
people that you have with you, and then we’ll go to
the Staff, and then to the Petitioners.

MR. O'NEILL: Mr. Lewis has deferred to
his elder, so I'm John O’Neill, and David Lewis and I
represent Progress Energy. With us from Progress
Energy today are Bob Kitchen, who’'s the Manager of
License Renewal and New Plant Licensing. Next to him
is Roger Stewart, who is the Supervisor of License
Renewal. Next 1s Tony Pilo, who 1s the Fleet

Coordinator of Emergency Preparedness; John Caves is
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Ehe- Managerrqu"Téchnical SerViceé‘ forfiéﬁel»Hafris
Pianﬁjzand way in-the back out the_door-is Juiié Hans,ﬂ
Wh@:isithe Sité‘CoﬁmuﬁicatioﬁsACoéfdinétér forh;he 
Harristlant.:‘

CHAIR »YOQNG; »_Thahk_~yon, Aﬁd;’,Court
Reﬁorter; iflyouvheéd_éo inﬁerrﬁpt ﬁs;aéAany time'ta‘
geg épellihgs; pieasé feél free. All fight?_ |

VMS._Uttai, why don’t you introdUCé the

Staff people.

(Off mic .comment.)
MR. ROTH: I'm David Roth with tﬁe Staff.
With us tcﬁdéy, we héve i:hé Prbject Managejr rfo,r. Safe‘ty,
and we a156 have aiProject Ménagér for Environmentai
Review, Sam Fernandé?.

CHAIR YOUNG:  And this is Ms. Uttal with

'you.

MR. ROTH: This is Ms. Uttal.

CHAIé YOUNG: All right. And Mr. Runkle?

MR. RUNKLE: .Good'maning. My name 1is
.thn Runkle. I'm repfesenting the Petitioners, the

North Carolina Waste Awareness and Reduction Network,
generally referred to as NC WARN, and the Nuclear
Information and Resource Service, NIRS. And with me
at counsel table is Jim Warren, who is the Executive

Director of NC WARN.v
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CHATR YOUNG: . Well, it’s nice to see you
all this morﬁing:; As;I indicatéd in our last order

setting out certain questions, we’'re going to try..to

’mOQe'things.along aszﬁickly—as'possible on things
_ that -- well, wé’ré going to try to apportion the time
'tOjthose‘fhings where we have the most questions. And

our thought~:was that we would begin by 'hearing'

argument' on standing, - and then the environmental

contentions with - the argument  on Environmental

: Cbntentions I and IT togéther, since the issues of the

aviation attacks is involved in both of those.: Then

hear brief argument on the backfit issue. Do all that

~this morning, and then set aside the afternoon to hear

érgument on the Téchnical Conténtion I on 'fife
protectibn'issges. ‘That’s the one that we havé.the
most questions on, and to sort of apportion our time
most effectively, We thought that that would be a good
way to proceed. Does any party have any objectioﬁ to
proceeding in that manner?

All right. Then on standing, I think the

‘main objection appears to be that the member groups

did not authorize the organizations to represent them,
and I think we can deal with thig fairly quickly. In
the reply, Mr. Runkle indicated that if that was a

requirement to state that specifically, even though
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the affidavits had been provided to the organizations’

'-counsel, that he cbuld do that at thé oral argument.

So if we could Start with Mr. Runkle, if you could
just address -that, and then we coﬁid’hear from the

Staff and the Applicant on that issue: We'll try to

‘get throﬁgh this fairly quickly.

MR. RUNKLE: Well, the objection: is
whether the word "authorized" is in the affidavit, as
opposed to whether the affiants’ authorized the

organizations to go ahead and act in their behalf.

‘And if that’'s a code. pleading word, if we need to have

authorization, that they say we éuthorize these
organizations to represent our interests in front of
this board, we can do that. We_haveﬁ}t dbne it. We
don;t feel’that;that’s a necessary part Qf standing.
You have standing, and until somebody questions it,
you don’t have to show that standing.

Now, certainly they aﬁthorized us to act
in théir behalf. They signed the affidavits, and it
was a clear understanding that we had with the
affiants why they were doing it. They were our
members. We asked them for help. They said we need
you to show that vyou’'re within, certainly, a
geographical distance from the plant that would show

your effect. The affiants themselves, several are
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handicapped or have family members that are, and. are

concerned about being evacuated, certainiy would meet

all the other requirements. And if that’s the problem

"with the standing, .is that specifically in their

affidavits they did nét ﬁ;e theVWOrd “authorization",
well} then we can -- I Mean,'that>doesn’t-seem-to be .
a problem. They autﬁorized ﬁsrto --
| CHATR YOUNG: Why don’'t you, if you‘wpuld

like to do that, why dop’t you -~ could you submit
thét by the end of thé wéek?v

MR. RUNKLE; Certainly.

CHAIR YOUNG: - Allirightf

MR. RUNKLE That would be no problem. We
could go down and éertainly~get an amended affidavit
saying they authorize us to act in their behalf.

CHAIR YOUNé: all right.

MR. RUNKLE: - There’s no question.

CHAIR YOUNG: All‘right. and then we’d
like to hear from the Staff and the Applicanp. "And I
guess the main question that we would have for you is,
one, was not the authorization pretty implicit iﬁ the
affidavits, in the fact that the affidavits were
provided to the petitioner’s counsel. vAnd two, 1if
it’s not implicit, is this not something of the nature

that could be cured? We can start with the Staff if
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MR. ROTH: Well, on the second guestion

V;first} we do think‘it/s something in the‘nature‘that
véan be cured. I.Hdon’t think anyone objects to
 providing_tha;-authorization. Now with regards to ;hé
‘;imblicitnéés,uas we put in oprAwritten anSwef,fwé look

to sée if they have the.word "license renewal", do

they have agent managementAissue, is there anything
that would show for the record for the future that

these'people were authorizing this action for this

‘license renewal, and we didn’'t see 1it. I mean, if

they want to cure it, they can go ahéad, and we WOn’t
object to that.
CHAIR YOUNG: All right. Mr. O'Neill.
MR. O'NEILL: The cOmmiésion, on,Jﬁne 28t

issued a decision in the Consumers Energy Palisades-

license transfer that reiterated its views that this

was not simply something that could be implicit. "It
had to be stated clearly. Quoting from page 3 of the
slip opinion, "Petitioner’s latest assertions ﬁere are
not supported by affidavits, or other forms of
authorization by the members who purpoftedly live
close to the Palisades Power and either Petitioner to
represent their interest. We have explained this

authorization requirement in our case 1law, most
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9
receﬁtly in CLI~O7fl8; in the same case. This

longstanding requirement'precludes_Petitioners~from“

‘persuasivély claiming they could not haﬁe reasonably

anticipated‘~ the' need to Submit evidence of
authbrization,.or that CLI—O7—18 erred'in‘citing this
ehissidn as a reason why Petitioners had net shown
proximity-based standing."

And in CLI-07-18 the Commission stated,
"They must demonstrate that the_member has, preferably
by'effidavit, authorized the organization to represent
him or her, and to request a hearing on his or her
behalf."

CHATR YOUNG: What’s the cite for the one

"you’‘re reading from? CLI?

MR. O'NEILL: The first one is CLI-07-22
on slip opinion 3. And the second one was in CLI-07-
18 siip opinion at 89.

CHAIR YOUNG: Okay.

MR. O’NEILL: Now, yes, you have broad
discretion to allow the intervener to cure that, but
I'agree with the staff that the cure is not simply the
authorization, but also the affidavit must allege a
particularized injury that is fairly traceable to the
challenged action, and is likely to. be redressed by a

favorable decision.
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In this éase -- sorry.
CHAIR YOUNG: Let me just interrupt you
there. Dogsn’t the pro%imity presumptién take café of
all that?

MR. O'NEILL: It doesn’'t ‘to the extent

that 'the only issue. they have raised is emergency

planning, whichAis not in this proceeging, so it is
not a --

CHAIR YOUNG: .Well, as to'étanding, the
proximity presumption is a replacement for having to
show the iﬁjury, redressability, and the third part of
that.‘ |

MR. O’NEILLE I agree that the standing
for individuals has certainly been given .With

proximity within 50 miles. Whether the organization,

‘_however, has a particularized injury that can be

resolved by this proceeding, where the only issue
raised by the bindividuals authorizing that
organizaﬁion is emergency planning, which is not
within the scope.of this proceeding( I would suggest
is not going to give the organization standing.

CHAIR YOUNG: Even representational
standing?

MR. O'NEILL: Representational, bqt the

organization still  has to show that as an
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organization, that it’s going to be harmed,; and that

the individuals that claims - the organization. should

- represent its interest, has to represent something

that’'s within the scope of this~proceeding.

JUDGE  LAM: Mr . O'Neill, without

addressing the merits of your argument, do you object

to allowing the Petitioner to remedy their affidavit?

MR;io’NEILL: T do not believe that I'm in
a position to objeét to the Board using its broad
discretion; so we certainly would not object to it.

JUDGE LAM: Thank you.

MR. O'NEILL: You have the discretion to
do that. But we also believe that the affidavit has
to dot all the Is; cross all the Té: and meet all the
reguirements.

JUDGE LAM: That’'s a separate matter.

CHATIR YOUNG: Could we ask the Staff just
to provide your viewpoint on the requirement to show
an injury, in addition to having a mémber show that
they're within the 50-mile radius, in order to
establish standiné?

MR. ROTH: I believe, Your Honor, that
it’s our past practice that the 50-mile radius, not
necessarily 50 mile, but the proximity presumption --

CHAIR YOUNG: Right.

NEAL R. GROSS
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MR. ROTH: = =- is. sufficient for license

renewal .

“-\  -}CHAIR YOUN&:  Qkéy}: Aﬁythingﬂfﬁrthe{ Qﬁ
Sﬁaﬁding?‘ »
" JUDGE ﬁAM: ‘Mr. Runkle{ may I ihtérrupt?
The qUesﬁiQﬁ tb.théisﬁaffi Mr; Rbéh, did T hear ygu-
borrectly,v the proximiﬁy p?esumption,‘ in _yquf

estimation' is sufficient for the particularized

"injury, in fact?

MR.'ROTH} Yes, Yoﬁr Honpr.
JUDGE.LAM: Thank you.

' Mﬁ.- RUNKLE:'. lJust looﬁing a? the
ded}araﬁions, oneAOf Judy ﬁogan, "I'm concerned abouﬁ
Sheafbn Harris because of fire safety, and airplanes
flying‘hear the plant. The evacuation pian$-are'not
good,'and the people in the community do not know

them. We cannot hear the warning sirens in our house.

’The evacuation plan has never been practiced. If an

accident happens,fI expect to be stuck in traffic and

die."

Now she’s concerned about Shearon Harris
because of fire safety aﬁd‘airplanes. I think it’'s
more thén just implied that vyou’'re concerned - the

only reason you’'d want to evacuate in case there was

an accident based on a problem with fires or aviation
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attacks.
-Agaiﬁq I; don’t want tob be p&t in the
position that wgfrevgetting igto sohe kipd Qf code.
If you-ﬁeil me*tﬁat I‘needkto have line and verse of

what they need to say in an affidavit; yes, they’'ve

authorized us to represent them. They’'re concerned

about accidenté. . They're aléo concerned about if
there's an accident, getting out of there.

CHAIR YOUNG: If you want to “submit
anything in the nature of affidavits setting out
authorization to cure that defect, you're free to. If
you could get that‘ﬁo ué by Friday, electronically.

MR. RUNKLE: We’ll have to see,  based on

people’s schedule. I think that most of the

affidavits will be around, since they’'re ‘limited
income, and I don‘t think they’re going on any lengfhy
vacations.

CHAIR YOUNG: If there’'s any problem, let
us know.

MR; RUNKLE: Thank you.

CHAIR YOUNG: But if you'd like to do
that, either submit them by Friday, or just let us
know when you can do that within the next week or two.

MR. RUNKLE: Certainly. Thank you.

CHAIR YOUNG: Okay? All right. Then if
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there'’'s nothing further on standing; let’s move on to

Environmental Contentions I and II. And'then'either'
as a part of that, or immediately after, the backfit
issue.

And I guess, Mr. Runkle, I want ‘to ask our

main questions here to ybu; and that 1is, one,'the‘

precedéntial_ effect of the'"Commiésipn’s decision,
which I indicate is in the nature of an Appellate
Court decision, by analogy, in the OysterA Creek
deéision, CLI-07-8, and this license renéwal
proceeding/ which is more in the naﬁure of a trial
court proceeding. And whether you’'re alleging that
there are distinguishing'factors iq this caSe.

VAnd then, two, the preéédential effect of
the U.S. Supreme Court’'s denial of cert. I think you
have a bit of a burden to overcome on that score based
on the precedent that would bind us. Certainly, if

the Supreme Court had said clearly in a decision that-

this applies nationwide, and that parties in these

céses, moreover, have the right to raise these in.
adjudicatofy proceedings, then we would be bound by
the Supreme Court. But these cases that I‘'ve cited
all pretty much say that a denial of cert doesn’'t
carry with it any statement on the merits of the case,

one way or the other.
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- MR. RUNKLE: ~ Yes. I meén, we can start

with the_caées'you'citelqn'the denial bf'ceftiori. I
think theyAgQ‘back to the Singleton case. Theré;é a
éommén thréad in there, but they ali pretty-much say

the. same thing. . A-denial of cert by the Supreme Court.

is not a ruling on the merits of the case, one way or

the éther;i;Then it has no -- they‘re not agreeiﬁg
wiﬁh_the,Ninth Ciréﬁit case, they’re not diéaé;eging
wiﬁh the Ninth Circuit case. But Qhat T £hink‘that
the précedential effect is, 1is that each ﬁime the

matter comes before a trial court, or the Nuclear

Regulatory Commission, that they need to address the

same issues that were presented in the Ninth Circuit
case, the San Luis Obispo Mother's for Peace case, to
looking at those issueé why aviation attacks, whether
they're terrdrist related or some kind.vof other
purpose, or other reasons that somebody might want‘run
an aifplané into a nuclear power plant.

I think you need to fully address those
same issues that have arised in that case. And I
think that’'s the precedential value. You’'re certainly
-- the Supreme Court’s decision by denying the cert is
not telling you one thing or the other. And it’s not
telling the Commission, itself, one thing or the

other. What it is doing is in line with the Ninth
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- Circuit case, and any case that comes up, I think the

'bpfecedential value is that you and the Commission on

the review of youf decisionﬂhas to go through the same
kiha of.anélysis, and make a determination in case-by-
case situations that you do not need to, or._the
applicant does not need to address %viation attacks.

CHAIR YOUNG: Well, leﬁ me ask you two
Quéstions hgre. First, in the‘Oyster Creek decision,

the Commission said, I think they even went more

" broadly than referring to terrorist attacks, to any

malevolent acts, that they’'re not admis;ible issues
for contentions in license renewal'proceedings. Aﬁd
sécond, I believe the Ninth Circuit in its decision
also Said that the Commission can choose how it
decides to address an issue, which might be.through
adjudication,” and might be othefwise. So the
situation that the Board finds itself in is that there

is precedent from the Commission, along with precedent

‘language in the Ninth Circuit decision which would

seem to support the Commission’s determination to
handle this otherwise than in adjudication
proceedings. And we would be bound by that Commission
precedent in that context, wouldn't we? How would you
argue tha; we wouldn’t be?

MR. RUNKLE: Well, it‘s apparent that the
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Commission haé not resélved this iséue in any manner .
We’'re going back to, as we. cite ‘in the ipitial
petition,:the Argénne study back in '78, and'a Series
of studies Ehroughoht the 805 and 90s that showed that

the nuclear power plants cannot withstand an aviation

attack under any conditions, so we're talking about 20

years of ﬁo action of plants that have been upsafe
from aviétioh attacks.

CHAIR YOUNG: But I'm going to'.be
interrupting peéple today, I think we all are, so
excuse me. 4But what the Comﬁission has said is-that
these issues are not -- cannot be the basis for én
admiSsible contention in a prOQeeding'like this, so
that even though you might argue to the Commission in
some other_contextf fbr exampie, that they should be
consideredﬁ.just as they‘re being required to cohsider
them in a context pretty much of their choosing, as I
understood - the Ninth Circuit; that they’'re -not
admissible, they’;e not the sort of issue that would
be the basis for an admissible contention. And T
think the Oyster Creek decision would seem to bind us
in this case, so rather than go into the merits of why
the issue 1is important, and why it should be
considered in some way, or in some manner, how would

we fall outside the precedential effect of the
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ACommission’s order in CLI—O7—O8 in theAOySﬁér‘Creek
case?

MR. .RUNKLE: Okay. Looking at that, I
think T recite that‘in.dur reply:aé-the-Amergen‘Energy
case, but it’s a 2000 Oyster Creek dééision. I think
that our position is that.you need to address this on
a case-by-case, looking at whether phe'conditions aﬁ
the Shearon Harris plant, based oﬁ everythingvthat’s
happened since,l978, whethér éhey can withs;and that
éttack, and whether they can.provide%a feasonable
assurancé that in an extended license period, that
they will go ahéad and be able to address a se&ere
impaét from an!éviation attack.

CHAIR YOUNG: Can you . point me to what in
the Commission’s décision would‘support you on that in
the Oyster Creek'cése?

MR. RUNKLE: Well --

CHAIR YOUNG: You urge us to reconsider
the scope of the decision.

MR. RUNKLE: Yes.

CHAIR YObNG: But the decision is in a
license renewal case which is outside the Ninth
Circuit, and I'm not seeing how we are any different
from the Licensing Board in the Oyster Creek case.

And the Commission has said that these issues are not -
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appropriate for contentiéné that wguld_be admissible
in the license renewal'ca;g.‘ And I'm an hearing how
you’‘re distinguishing. that.

MR. RUNKLE: I understand your position.

T understand the position of the staff and. the

Applicant on it. I mean, our opinion-is it’s clear in
the brief, and we think that the Commission acted

improperly in that. And that you, even as a Trial

Board, you may feel yourself bound to it, but you need

to address the substantive issues behind the
céntention; otherwise, whatVYOu’re ailowing is the-.
laét 20 years of non-compliance to stand, no
consideration in the initial licensing, lookihg'at the
next 20 years where the license is impacting, and 20
yvears after that.

Now I‘m not asking you as this Board to

review the policy as it relates to this issue, as it

‘relates to all the nuclear power plants in the

country, but at the Shearon Harris Power Plant, the
only that’s in front of us, you need to address those
issues.

CHAIR  YOUNG: But let me ask -- let’s
think of an analogy here. If a trial court has a case
that’s pretty much identical, in so far as the legal

issues are involved, as those in a prior case in which
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a Court'of Appeals has‘ruledq whatever the trial court

may think about that Appellate Court decision, unless

there’s something, some higher Appellate authbrity

that would say thét the trial courﬁ should follow thev

higher authofity,,then the’Appellate authbrity that’s

there governs the trial court. Right? o
MR. RUNKLE: Cerﬁainly;

CHAIR YOUNG: And that’'s sort Qf the

situation we‘re in here, aren’'t we?

MR." RUNKLE: But the way that the
Commission responaed to the Ninth Circuit casé-was to
say we’re not going to do anything about it, and so if
that sets your precedent, you need to rule that way,
and then we can take it to the Commission énd ask them
to reconsider their decision, and we can take it to
thé Fourth'Circuit.

CHAIR YOUNG: Okay.

MR. RUNKLE: And it seems -- going back
throughout our arguments, we’ve made the argument that
there needs to be a reasonable assurance that the
plant will operate safely. And we think that's
inherent in the Atomic Energy Act, we think that’s
inhe?ent in the relicensing looking at the NUREGS,
that you have to assure as you 1issue, as the NRC

issues the license, extends it into the year 2047,
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‘that there’'s a feasonableAassurance.that it will meet

fire‘protéction rules,’that it will meet aviation
protection, tha;'the'emergengy‘response is adequa;e?
And wevdon/t éeé that by ignoring the issue, as the
CQmmiséion-has, there’s any reasonable assﬁrance‘ﬁhat
the Shearon H§rris planﬁ will ndnimize;'ﬁdtigate,
elihinate the impact from én-aviation.attack.

CHAIR YOUNG: Aii right. So your real
beef hére is with the Commissionfs order, and you want
to raise that on appeal, aﬁd you want tolmake your
record here on that. | |

MR. RUNKLE: T don’t know ifvit‘s our real
béef, but I think that we would urge this Board to
léok at the merits of the issue, and get into the
factual differences that we may have with the Staff
and the Applicant on.whether the Shearon Harris plant
can safely, or sort of mitigate the impacts from the
aviation attack.

CHAiR YOUNG: Okay. Just quickly, and I
think Judge Lam also has a question, but quickly for
me; if you could just wrap-up solely on the issue of,
do you see any distinguishing factors about this case
that would make it different from the Oyster Creek
case; and, therefore, permit us to distinguish our

situation from that described by the Commission in the
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Oyster Creek case?

MR. RUNKLE: And that was also in 2006.

I don’'t see any substantive difference. .in the time

period between 2006 and --

CHAIR YOUNG: It's 2007, actually.
MR. RUNKLE: We.don’t see any difference

at the time, the terrorist attack or aviation attack

would have the same impact. Certainly, that issue was

raised at the initial licensing at Harris. I’'m not
sure if it was raised at -the Oyster Creek. I think it

was summarily dismissed back then, but that was 20

~years ago. I think that the diffefence'is,.if there

is any, 1is that the Applicant and the Shearon Harris
plant has known about it. I have no idea whether
Amergen Energy at Oyster Creek knew anything about the

possibilities of an aviation attack. That Certainly

might be a matter of fact. Whether this Applicant is

aware that they cannot withstand that kind of attack
now, they can’'t withstand iﬁ for the rest of their
licensing, and the license extension, those are matter
of facts, I think after even fundamenﬁal discovery, we
should be able.to get to.

CHAIR YOUNG: Judge Lam.

JUDGE LAM: Mr. Runkle, I have a couple of

questions for you.
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MR. RUNKLE: Certainly.

JUDGE LAM: The first one is, your basic

~reading of Oyster Creek, CLI—O7—08, is that you are

basicallyvagreeihg with what my reading is, Which isf
the Commission had clearly sbokén outside of the Ninth
Circuit territory, any licensing: board shall not
consider terrorist attack. I think - that °
qnderstanding, based on what YOu just said, I think

you. have that understanding. But what you're urging

. us to- do is, perhaps, saying you disagree with that

conclﬁsion of the Commission. Is :that a cqrrect
interpretation of wha£ i just heard from you? |

MR. ~RUNKLE: Yes. To carry 'out your
responsibility in.relicensing, we would urge'yéu to
examine the facts behind'those.coﬁtentions that deal
with aviation attacks at the Shearon Harris plant.

JUDGE LAM: Okay. The second Question is,
in the future, assuming this case ;s ‘closed in
whichever fashion it would, in the future, if there’s
a change in the Supreme Court review, or if there is
a change in Commission policy of félloWing the Ninth
Circuit, not only iﬁ the Ninth Cifcuit terfitory, how
would you litigate your client’s case on terrorist
attack after this case is closed?

MR. RUNKLE: Weil, assuming that we would
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" lose.
' upce LAM: Wéll --
. MR;‘RQNKLE:2 The‘aséumﬁtign_is Fhat:We
wQﬁid lose on the -- at tﬁis Board iévei bn‘this
issue.

' _JUDGE LAM: - I hate to say that, .but
assuming that --
MR. RUNKLE: Assuming.

JUDGE LAM: -- 1is the’case;‘how would YOu

protect ybur client’s interest? ‘Let us say a'year

from now, two yeafs from now, the high court had’

another decision,. the Commission:haduanother <=

MR.«RUNKLE: Well, whgt'is -- Qha; would
be'ﬁore likély is tﬁat'We would take the iésue to the
Commission, and.ﬁave them to recohéiaer your deciSién
on the issqes. There aré other kind,of things, we
could go to Congressional. But from a litigétioh'
point of view, if Qe took‘it to thé Fourth Circuit,
we're convinced. that the Fourth.Ciréuit-would‘rule the
same way the ﬁinth Circﬁit wbuld. ’I mean, it’'s a
clear. issue that terrorism attacks, or aviation
attack, whatevgr.malicious acts, are something that
should be considered in the liceﬁsing'of nuclear power
plants. aAnd, so, then we WOuld come back aftef the

Fourth Circuit, which we would think would agree-With
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the Ninﬁh Circuit. There’s maybe not a brecedential
value inbit, but certainiy a éollegial Qalue'betWeen
the different circqits.“And, éertaiply; the facﬁual
basis -- and if wé need to take that up as one of my
client’s near us has been active in some of the bthe;
rélicenéing “in différént circuits,‘ ceftainiyg the
Oyster Creek is iﬁ a different circuit court. AI mean,
that iséué alone can be litigated up and down.

JUDGE LAM; So you do have ﬁeans at your
disp@sal tb pro;ec£ your client’s interest in this
regard. And assuming the Foqrth Circuit‘not.going
with you, then you have a good case to go to the high
douit, because of two different Appellate Court
rulings.

MR. RUNKLE: Certainly. And, again, ﬁhat
assumes that yéu’ll rule‘against us.

JUDGE LAM: Okay.

CHAIR YOUNG: Fromvthe'Staff, let‘s hear
what you have to say on this issue, just briefly, if
yoﬁ have anything further to add.

MR. ROTH: Nothing in particular to add.
The Ninth Circuit could be wused as persuasive
authority, that the Commission is our controlling
authority, and the Commission has spoken and said ;hat

the 1license renewal, NRC has already examined
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terfdrism under NEPA and fpund the'iﬁpacts to be
ai?éady analyzed; and that théy féitérated,.and this
is from Oystér Creek_that I'm reading, that they
reiterate their longstanding view that the NEPA
terrofism, the NEPA bands on térrorism'—-

CHAIR YOUNG: Pardon me?

(Cff the record comments.)

\CHATR YOUNG: Okay. Mr. O’Neill.

MR. LEWIé: Mrf Lewis.

CHAIR YOUNG: Mr. Lewis.

MR. LEWIS: Sorry, we’'re trading upfon
you. Let me just stress a couble of points ﬁhat'Mr.
Runkle raised. He argued -- he agreed, first of all,
that the Supreme Courtfs denial of cert is in no wayv
a decision on the merits; and, therefore, the Ninth.
Circuit is the iaw only in the Ninth Cifcuit, but
argued that it was still incumbent upon the. NRC to
look at the San Luis Obispovissﬁes in each proceeding.

The Oyster Creek precedent that the Board
cited, in fact, looked at every one of the issues that
was addressed by .the court in San Luis Obispo, so the
Commission’s precedent in Oyster Creek did exactly
what Mr. Runkle said, and addressed that precedent,
and explained why the Commission was not following it,

why the Commission continues ‘to believe that the
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effects of a terrorist action are not causally related
to license renewal. A license fenewal, the Commission
held, is ngt the proximate cause of the effectsvof a
terrorist action; and, therefore, those_effects do not
have to be‘considered under NEPA.

I did not hear Mr. Runkle distinguish that.

.case in any meaningful way; When. I looked at the

answers aﬁd ,replies, ‘the only attemptb I . saw ‘to
distinguish that case was the assertion that not all
aviation attacks are caused by terrorism. However,
the Commissionfs decisiqn in.OysEer Creek clearly does
not depend on the terrorist label. What the.
Commission held in Oyster Creek was that NEPA imposes
no legal duty to consider.intentional malevolent acts.
The Commission held that the environﬁental effects

caused by third-party miscreants is too. far removed

‘from the expected consequences to be required to be

considered under NEPA. Therefore, calling it
terrorism or calling it an iqtentional attack is not
a distinguishing factor.

The other assertions that Mr. Runkle made,
that maybe we know some information about
vulnerabilities is simply not a factor that’s raised
by the Commission’s precedent Oyster Creek. Again,

what the Commission said is, there is no proximate
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cause. Prpximate céUse is requifed[‘aﬁd_so,f heata
ﬁOtﬁng that ad&reséédkthéﬁ iééﬁe;:7 If'é‘case Waé
géiﬁébtonEAdistingdiéhed, ygu”d héVe'to:l§¢k<at what
the Commiséion held, and ekplain Wﬁy'thét does nét
appiy to éur'plént;,and that has not,beénvd5£é7

I think NC WARN is also arguing that the :«

- Board needs to rule, so somehow their argument is

preserved. That’s not correct. The Board can dény

this contention»based on the binding precedent in

'Oyster Creek, and should. And it’'s longstanding NRC

law that liéensing boards are bound to comply'wifh the
directivesAof a higher tribune, Whethér they‘agree
with them»or not . Ifm‘citing the South Carolina
Eleétric & Gas. case, ALAB-710-17NRC-25 at 28, but
there’s many cases. It’s just longstanding preéedent

that Boards follow Commission precedents. And here,

you have a precedent that’'s completely on point, and

- completely binding.

CHAIR YOUNG: What was the cite you just
gave?

MR. LEWIS: South Carolina Electric & Gas

" Company, Virgil C. Sumner, ALAB-710-17NRC-25 at 28,

1983. That’s Jjust one citation. There’'s many
citations where licensing boards have been required to

follow the precedent of appeal boards and commission’s
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décisions; :

'CHAIR YOUNG: Tﬁaﬁk you.

MR,ALEWIS:' The licens;hgvboard.bere can,
and should, follow tﬁé:byster Creek preéedent; If the
petitioners‘believevthat\phat ruling is wrong, they
cah.appeal it to thé Commiésion, and they_cah_pursue
judiéial.feQiew,vsé there is no need foria'hearing in
order for them to preserve their rigﬁt,to éhalienge
this legal ruiing farthef down the ;dad.

CHAIR YOU&Q: While we are with you, just

move back the other direction on the -- well, -.before

‘we do on-the backfit issue; actually, before we do -

Mr. Runkle, do you have any reply'to énything thaﬁ the
Staff or Appiicant has argued hereé

| MR. RUNKLE: Only that the Staff asserted
that when the Commission says it has reviewed and said
that there was no possibility of a terrorism attack,
an aviation attack, we find that concluéion ludicrous.
Now whether you have to follow that decision or not,
I think goes out of -- I think it‘s a major step out
of what this Board needs to do when looking at the
relicensing for another 20 years. And whether you
need to --

CHAIR YOUNG: But --

MR. RUNKLE: Excuse me, ma'’am.
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CHAIR_YOUNG: Go ahéad.

MR.‘RUNKLE:. Whethér ydu need to foliow
the precedents - or not, 1it’'s thé outcome. The
Commission has not.revieWed ﬁhe problem. It has known
for 20 or 30 years that theré is a problemn.
| ' CHAIR __'Y(SUNC: dkay. I think I .wili
interrupt you, bécaﬁse Qhat I really.would.like to
hear from ybu is the reply onAwhefﬁer o£ hot_wé do
have to'foliow the Commission decisipn. Do you have
any authority for us not being bound by the Commissibn
precedent on the issue of whether'malevoient attacks
are éomething that can be the basis of aﬁ admissible
¢ontention in a license renewal proceeding? Because
that’s realiy all that it would appear we have the -
authority to decide.l You may disagree with phe
Commission’s decision, and you may take it up with the
Commission, and take it up to higher courts, but I
think the primary issue that you need to address, and
that I wanted to hear your reply on, was the issue of
whether or not we have to follow what the Commission
has ruled in precedent in another license renewal case-
involving the same issue, in effect.

MR. RUNKLE: Well, if yoﬁ’re to fulfill
your responsibilities in reviewing the application for

relicensing and the validity of the contentions, and
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whether it protects public health and safety, our
pOsitidn is that if you feel that the Commission

decision does not do that, you need to invés;igate

that, and put that issue in front of them.

CHAIR YOUNG: Well, let me ask you here.
You’re talking about our"responsibility'to investigate

and to reView. I think we need to be a little bit

‘more precise about what our fesponsibility is. We

don’t have investigative powers. The Staff is the
entity that investigates ény facﬁual matters. We have
the jurisdiction that’s granted us in the law, and ‘the
rules, and by the Commissi@ﬁ When it refers a case to
us.  And we're bound'by precedent, just as .any t;iai
court would be bound by précedent of an Appellate
authofity, so I want to caﬁﬁion you about making
somewhat broad staﬁements about how you view our
responsibility, without giving us some legal authority
for your argument, because I don’t hear that legal
authority from you.

MR. RUNKLE: You’re right, ma’am.

CHAIR YOUNG: Okay. Can yoﬁ finish up,
and then move on to the backfit issue? And then I
want to hear from --

MR. RUNKLE: I‘m finished on that issue.

CHAIR YOUNG: Okay. ON the backfit issue,

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W. .
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10
11
12

13

14

15

16

17

18

19

20

21

22

23

24

25

32.

would you -- did,yod want -to go ahead; 5r shall we go

. back to the Applicant/ and then move back this

direction?

MR. RUNKLE: I mean, if we/re finished
wiph that iésue, we could go to the backfit_——

-CHAI.RY YOUNG: Okay. Do_‘you want to -
address‘that one,lat this point? . N |

MR;‘RUNKLE:‘ Well, in light Qﬁ the --

CHAIR.YOUNG: 'And; again in this -- pardén
me for interfUpting again, but again, this speaks to
ourv autﬁority, - and where that authority would
originate with regard to your request for backfit‘
here.

MR: RUNKLE: I think that's a remedy
that’s available to you as this Board, as parﬁ of
determining that one of thé contentions is valid,
after heariﬁg that contention, after making your
decision; As part of that, the remedy is to deny the
licensing or to backfit and take care of the problem
as 1t stands. and the fire issue certainly can be
backfitted, and so the aviation aftacks, again, but I
think that’s a remedy, as opposed to something that
ybu need to start out at the beginning looking at..
It’'s just as we were putting the petition together, we

wanted to make sure that we weren’'t leaving that out
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of a'remedy‘as we require as a possible resolution to
oné of the CQntentioﬁé that was admitted and heard.

.CHAIR fOUﬁG:.‘Okay;‘rAnd we may come back
to this in the discuééion of .the‘ fire protection
contention, but when we do, in the interim, I’'d like
to ask you to léok at 10'5CFR 54.30. In an
adjudicatory proceeding, ffom time tp time the grant

of a license, license amendment, could be a renewed

license, may be conditioned on certain things which

may, to some extent, have the same effect. But in the
license renewal context, I think you need to look at
that particular regulation, when we get back to the

fire protection, or if you want to address it now. I

‘don’t think we need to spend a whole lot of time on

th;s,_but that would be one thing that I wogld:want
the parties to look at on that issue.

Okay. Mr. Roth.

MR. ROTH: With regards to the backfit,
the Board is not the proper place for filing the
backfit issue. And the most recent case on it, as
pointed out in the order, was Pilgrim Power Station in
CLI-06-26.

CHAIR YOUNG: Okay.

MR. ROTH: And given-that that reiterates

that in this case people had a petition for a backfit
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order, and the NRC qr-the Commission pointed out the
.rule goveining adjudicatory proceedinés doﬁ’t provide
for such petitions fof backfiﬁ.

CHAIR YOUNG: All right.

.JUDGE LAM: And -- excuse me.

CHAIﬁ YOUNG:. Go ahead.

JUDGE LAM: Mr. Roth, I think your
argument aboue this licensing board is not the proper
avenue for beckfit request. And in your pleadings,
you specificaily mention perhaps 2.206 petition would
be a 1nore approp?iate way for the Petitioners to
addrese their grievances. Is that correct?

»MR. ROTH: That's correct, Your Honor-.

JUDGE LAM: May: I ask you, Mr. Roth,
within the past 20 vyears of agency enforcement
activities, hOW'many 2.206 requests have been granted?

MR. ROTH: I don’t have that information
with me, Your Honor.

JUDGE LAM: My recollection is very, very
few of them has ever been granted. Of course, the
agency has an established process for considering
2.206 reguests. The reason I raise this point -is
this, 1f such a process usually does not lead to a
meaningful conclusion to the petitioner, do you have

another recommendation for the petitioner-?
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MR. ROTH: fhe alternate one would be a

petition fbr rule making.
JUDGE LAM: So besides the 2.206, .the

petition for rule makingbwould be another means they

'can_come before the agency.

MR. ROTH: That’'s correct,.Your‘Honor.

JUDGE LAM:- And beyond that?

MR. ROTH: Well, they éould take it up to
an Appellate Court 1if they didn’t like how the
Commission had ruled on a particular.issue.

JUDGE LAM:- Okay. Thanks. MSL Uttal, you
have any-thoughts to add to this?

MS. UTTAL: Well, they could raise
appropriate issuesAin an appropriate application. The
issues may not fit in this particular applicaﬁiqn for
renewal, it may fit somewhere else.

CHATR YOUNG: A different application by
the applicant with regard to --

MS. UTTAL: By the applicant.

CHAIR YOUNG: What about the issue of
conditioning the grant of a license, or license
amendment, or license renewal, on certain actions?
That has certainly been done in proceedings in the
past.

MS. UTTAL: I don‘t recall having been

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202} 234-4433 WASHINGTON, D.C. 20005-3701 www.neairgross.com




10

11

12

13-

14
15

16

18
19

20

21

22

23

24

25

17

* done in license renewal space.

,CHAIR;YOUNGE' No, not in license renewal,

~ but in general, wpuld fhere be"ahythingvthat»would;'

distinct that from thé situation .in license renewal

v'from‘other'cases in which there have been conditions

placed?

MS. UTTAL: No, but any‘céndicié‘n‘é that -
aré placed would hé&e .ﬁo be related to licénéé
renewal, be related ¢to aging  maﬁagément, or ﬁhé
environmental issues thét fall within 1icense.fenewal.
The problem with the issues raised. here 1is 'that
they;ré outside the scope of iicense réﬁewai, o)
they're inappropriate for this --

CHAIR YOUNG: Anything further from the
Staff? - |

MR. ROTH: No, Your Honor.

'MR. LEWIS: Thank you, Judge Young. T
agree with the Staff, that the Commission’S»decision
in CLI-06-26 indicates that backfit requests are not
appropriate for licehse renewal . And i alsd agree
with Ms. Uttal’s observation that the scope of this
proceeding is limited. It's limited on the safety
side to age—related issues. These two contentions,
though, are labeled as "Environmentdl Contentions";

and, therefore, I don‘'t think they even raise a
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'safepy—related_issue. If they did, the safety-related

aspects of security and operations afé hét»Within the
scope of the procegding}

With respect to the envifonmental review,
the scope are those environmen;al issues that are
identified.in 51153(6)4lof the NRC’S pegulations; and
thag also limits the scope of this proceeding, énd the
Board‘s review. And the significance of the Oyéter
Creek decision is,ﬁhat the effecﬁs of terrorism are
not proximate cause effects of license renewal; and,
therefore, don’'t have to be considefed, SO they;re not
within Ehe scope of a NEPA #eview,

I would 1like to briefly address Judge
Lam’s pointed about 2.206 petitions. I thihk it’'s
somewhat of- a myth that 2.206 petiﬁions aren’t
grénted. In fact, there was a decision in the

Millstone 1license renewal proceeding a while back

where the County of Suffolk requested to raise

emergency planning in license renewal for Millstone,

and I think the licensing board in that proceeding

indicated that -- or expressed.some skepticism about
whether the 2.206 mechanism was an adequate avenue for
the County of Suffolk to raise those concerns. And
the Commission addresses that specifically in CLI-05-

24, 62NRC-551, at page 565, Note 63, going on to the
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next page, specifically noted that "Sixteen of this.

:decade’s 26 director’s decisions granted at least some

of theﬁreliéf4requestéd." And the Commission in that
case explicitly discussed, this is a real process, and

it’s one that we provide under the rules, and it's not

a sham.

JUDGE LAM: Thank ybu for that info.
You're saying 16 out of -- there’s 16 approvalé for
2.2067

MR. LEWIS: I‘1l1 read ‘it. "Sixteen of
this decade’s 26 DDs (Director’s Decision), granted at
least some of the requested relief, either by a-direct

grant, or by noting that the Staff action prior to the

" DD’s issuance had already provided the relief-sought."

And then the Commission cited 16 Director’s Decisions.

JUDGE LAM: - Thank you for the information.
That means within one decade? thévagency granted 16
requests out of whatever the number of total requeS£s
is.

MR. LEWIS: That’s all.

CHAIR YOUNG: AnYthing further on backf-it?

MR. RUNKLE: If I may just on that point,
that information --

(Off mic comment.)

CHAIR YOUNG: Your microphone.
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MR. RUNKLE: If i-may just address that
1asﬁ‘point,-that'l6 out Qf the 26 Director’s.Decision
addféésed.a; least in passing some éspect Qf the 2.206
positioh, at leést tO'refiect that the Staffrhadl

looked at that iésue, does nét meaﬁ that a 2.206

_petition is the way to get‘anything done. I think

there’'s a big difference of looking at an issue, and
saying that the Staff has looked at it, as to
resolving that’in favor of the Petitioner in a 2.206

petition. We have not seen that as any avenue of

raising concerns, except, again, to try to get the

issue before the Commission.
'CHAIR YOUNG: All right. Let's take a

short break and come back, and-discuss Environmental

-Contention III. And you have our guestions on those,

which will serve as a sort of start >point for
discgssion. So let’s see, letfs take 10 minutes, 15
minutes? Fifteen minutes, aﬁd I‘'m not sure my watch
is right, but 15 minutes from now, which would be
11:15. Okay.

(Whereupon, the proceedings went off the
record at 10:58:40 a.m., and went back on the record
at 11:17:?5 a.m.)

CHAIR fOUNG: All right. If everyone is

ready, on Contention EC-III, our main question had to
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do with comparing the contention in this case to the
one we ruled on in the Pilgrim case. I say we, I was.

on that board with two other technical judges. - in any

ievent,iin that board, the petitiohers challengedvsome

specific inputs to the SAMA analysis, and we limited

our admission of that contention to three specific

inputs to the SAMA analysis. And we would like for

_you to address the admissibility of your contention,

in light of the situation with the Pilgrinlcqntentiop.
And then the second had to do with the extent to which
é 2.206 actionh or a rule making petifion, would
address your concerns.

MR. RUNKLE: I’11 be glad to address both

issues. Since there has been some discussion of the

2.206 petition, if 'you don’t mind, we’ll start with

that.

CHAIR YOUNG: Okay. Can you hear? Are .
you getting him all'right? Ckay.

MR. RUNKLE: And your question is whether
enforcement of a 2.206 petition or a rule making
petition would address our concerns. I suppose if a
2.206 petition was -- the ruling was favorable to our
position, or a rule making'petition would change, then
ves, that would meet our concern, but our concerns are

not dealing specifically with those enforcement and
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rule making issues. . What it iér'is at the Shearon

'Harris:NﬁCléar Power Plant, there has been  such a

Sighifidant change'oﬁ’qircuﬁstances_that thé_eméfgéhdy

plan.20 years agb neVér would_hé&e‘forecast that the

population had.gOne up from - I don’t recall thé exact .
Anumbefsh but it went up_a.significant'% iO'timés in.

.two decades, and:could'govup from.157000 up to 160,000

by the time the.license extension was. So in looking

at  the contention, it’'s really the change of

circumstances that went into the initial emergency

planning, that was totally unforeseen, and so any

deficiencies in the.present plan will be carried out

- for-'theé next 20 years:as this license runs out, and be

exacerbatéd by the significant'growth of-population;

“and the changes of land use in the area. So to

suggest that ﬁheée mattérs are not subjeét-to.the
renewal review, .beqause, ;hey can be addressed by
enfOrcement‘of a rule making petition, I really ﬁhink
begs t£e;qgestion” . The quéétion is whether this panel

needs to address this issue as part of the 1iéensing

"renewal.

CHAIR YOUNG: But did you, or your
clients, lobk;at the application, the environmental

report portion of the application relating to

population and evacuation?
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MR. RUNKLE: . Yes, ma’am.

- CHAIR YOUNG: And, I guess to get more to

the first question, I don’t recall seeing any specific

challenges to- the figures in the appiication on
population, and_eVaéuatidn in the SAMA analysis:‘ And’
I kﬁow.you mentioned the SAMA issue gengrally in your
inproductory portions of your petition,vbuﬁ I don’t.
recall that vyou specifically discussed the ‘SAMA
anaiysis in your contention.

MR. RUNKLE: Well, the contention adopts

.a preliminary legal position, that you haVe to do the

SAMA analysis as these issues arise. And, certainly,
in the emergency planning, that if the analysis is not
there, to be based on the variance in the numbers, or
based on whether the emergency plan can evacuate

people safely, or that special populations of home-

bound people are not being addressed. Certainly, the

contention raises all those issues. Whether there’s
a -- we’'re basing the contention on that there are
significant changes of circumstances, and that the
plan does not address the impacts of so many more
people in that area, and so many more people Ehat
could not be safely evacuated from at least a 10-mile
EPZ, if not the 50-mile EPZ.

CHAIR YOUNG: Well, on the population, the
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-application - does say that -- refer to the 2000

population.
o MR.VRUNKLE: Yes.

JUDGE MIGNEREY: It's uncléar to me where
your conténtion. is going- Is it related tb‘ the
population estimates, and your Contention that you
don‘t think those are appropriate, or that the

evacuation procedures for the population that is

-estimated is inappropriate, or both?

MR. RUNKLE: In’lookihg at - we'uséd tﬁe
2000 figures, that’'s from the census. I’'m sure that
the numbers are.fundamehtally the same-between wha;'s
in the application documents, and what’; in the
affidavit of Dr. Wing, looking at.the populatioﬁ of
about 60,000. Bﬁﬁ we’'re also looking at the time
period from 2027 to 2037.

CHAIR YOUNG: Well, now the application
does say that they project for the year 2040.

JUDGE MIGNEREY: They have made specific
projections to 2040 in the application.

MR. RUNKLE: 'Okay. I understand that
there are projectioﬁs into the futufe from both --

from our things, but that‘’s the reason why any

deficiencies that are in the application now, and any

deficiencies that were in the application 20 years
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égb, wiii' be compounded. in 2027 wﬁen "the current
license runs out, and between 2027 and 2047, which is
the relicensing period. . And>so, if you’fe looking at
the deficiencies,.those are groésly'compounded by the

changes in land use, more population, looking at the

‘initial --

CHAIR YOUNG: Youbsay when you're lobkiné
at the deficiencies, and I think ﬁhe'questioﬁ was, if
they projected to 2040, what. deficiency are you
alleging with regard - let’s start with the population
project to 2040. : " -

MR. RUNKLE: Oh, I don’‘t think that’s --

the issue is not what the population number is,

whether the gross population is,-as we've suggested,
would be 220,000, is what they’ve suggested in 2040.
I mean, those'are just projections, but that's the
reason why you.need to look at the deficiencies in the
evacuation plan as it is now. There will be so many
more elderly people, so many more children, so many
more home—bound_people, looking at the affiant members
of NC WARN, double-amputee, cannot get out of the
evacuation, but there would be many more of those
people. And if the present system does not take care
of those people now, and is not projected to take care

of those people in 2027, how can we expect it to do
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anything better by 2047? 
CHATR YOUNG: What wo..uld be helpfu’li for me
would be if_you couldviook at the portions of the
application that deal with population and evacuatibn,
and péint out -- you’re using phrases like "if .it’'s

not sufficient now", or "if it’s deficient now".' What

specifically is deficient about what the application

sayskabout evacuation, and how did yoﬁ addreSS'that in
your contention?

MR. RUNKLE: In the -- the numbers of
projection of total population I think are ﬁatters of
concern. You can put the numbers out there.

CHAIR YOUNG: Okay. What numbers? Let’'s
try to get to the specifics of it.

MR.'RUNKLE: Either our numbers that go
out to 2047, or the application’s humbersrthat go ﬁo
2040. They’'re fundamentally the same.

CHAIR YOUﬁG: The what?

MR. RUNKLE: Those numbers are --

JUDGE MIGNEREY: Fundamentally the same.

CHAIR YOUNG: Oh, fundamentally the same.
Okay.

MR. RUNKLE: Yes. We’re not arguing that
their numbers are wrong as gross numbers. You can put

out the numbers, but if you don’t have a plan how to
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safely_evacuate them, if you can’t do it for 115,000

, people, you can‘'t do it for 60,000 people, you can’t

do it for 200,000 people.

CHAIR YOUNG: Okay. Let me see if I can
narrdw thé issue just a iittle bit. Did'I understand
you to say that you’'re not raising a challenge about
the population numbers?

MR. RUNKLE: No,.we 5£e not.

CHAIR YOUNG: Okay. So what you're

challenging is solely related to the evacuation?

MR. RUNKLE: Yes.

CHAIR YOUNG: And --

MR.-RUNKLE: Theré is no showing that you
can safely evacuate, even in the 10-mile EPZ,';S,OOd
people, that was 20 years ago, to'60,0QO plusvthat are
there today, or the 200,000 that are there by 2047.

CHAIR.YOUNG;' So did your expert challenge
the, for example, evacuation speed of 1.2 meters per
second was selected based on data in the HNP
evacuation time study, that indicated 243 minutes to
evacuate the EPZ, which includes a iS—minute.delay.
Did your expert take that ipto account in his
statements about the circumstances of evacuation for

the children, and senior citizens --
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MR. RUNKLE: Tﬁére are certain --

CHAIR YOﬁNG: -- and so forth?

MR, RUNKLE:: Excuse me. I'm sorry? Since
we're haviﬁgla.conversation -

CHAIR YOUNG: That s okay, go éhead.
We'll tell the court reporter to Stop us if we do talk
over each other éo he can get everything on the
récord. vBut in galking about ﬁhe children, the senior
citizens, or nursing home residents, and so forth, did
he say that the evacuation speed, and so forth, did
not take those into account?

MR. RUNKLE: He did not specifiéally
addfess the purported speed of safély,evacuating the
10 miles in the EPZ. What he did éay is that heAwent
to the basic assﬁmptions.of that time period that do
not address. the additional population, the number of
people, road conditions,; and thé ability to get people
65 and older, or home-bound, or children, or people in
nursing homes out of there.

CHAIR YOUNG: You say "growth conditions"”,
meaning growth in population?

MRf RUNKLE: Yes, ma’am.

CHATIR YOUNG: But at this point, you’re
not challenging the population figures?

MR. RUNKLE: No, we are not.
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CHAIR YOUNG: Okay.

MR. RUNKLE: But the assumptions are, that

go into that six-hour time period to evacuate, the

expert directly addresses.

CHAIR YOUNG: . And th0s¢ assumptions, if
you’1ll help ﬁe here} come from where? Andvhow”do'they ’
relate to what’s in the application?

MR. RUNKLE: Well, the assumptions - we're
addreséing the assumptions ghat go into the
application.

bHAIR YOUNG: And point me to where I can
see what those are.

MR. RUNKLE: Basically, theé six-hour time
period? Is that.what you‘re --

CHAIR YOUNG: Where can I find the
assumptions that went into the - whatevef time period
it‘was, the 243 minutes?

MR. RUNKLE: Oh, I see what you’re saying.
I would need to contact the expert and have thém go
through the license renewal application to be able to
really answer that with any specifics.

JUDGE MIGNEREY: To be a little more
specific, what I'nlgnderstanding from the conversation
is that your expert is not, necessarily, arguing with

this mean value, but arguing that the increased
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population will _sigﬁificantly affect ﬁhe smaller
popqlation of peoplevwhovare ﬁot easily evécﬁated.

MR. RUNKLE: .Well,_but‘also-in terms of
iooking'at.the roaa cdnaitions, if the assumption thaﬁ
went iﬁtd the sixfhour evacﬁation time addresses the

current roads, we're looking .at all the roads being

“impassable, and the major highways in' the area being

impassable by - let’s see if I can get the date on

that - I think it’s within 20 years of when the roads
will be impassable. And, again, that goes back to the.
population increases that have been so significant,

and the critical populations that need to be taken

care of.

CHAIR YOUNG: Here's a sort of fundamental
problem I'm having. As compared to the Pilgrim
situation, where -the specific inputs in the

application, in the SAMA analysis were challenged.
What your contention refers to is the adequacy of the
evacuation‘plan, which is a plan that, as I understand
it, is produced at the local level, state or local
level, and then»soft of referred to by the licensees
and the NRC. But in the. application, in the SAMA
analysis - and the context for all of this 1is the
Commission has clearly said that opening up these

emergency planning and evacuation planning issues are
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not admissible safety issues in a license renewal

‘proceeding.

In Pilgrim, the ~contention raised -in an

environmental context, specific challenges to certain

of the input data used in the SAMA analysis. What I

'donft:see in the contention are challenges to the

specific input data used in the SAMA analysis. It
refers to the evacuation plan, but I caﬁ’t tell from
that whether that’s the same thing that was used in
the application or not. The application is much more
specific than just talking about the evacuation plan,

and so the argument that you have raised a genuine

dispute on a material issue of fact or law carries

some persuasiveness in the context of a contention
based on an expert’s opinion that the evacuation plan
doesn’'t take certain things into account, certain

assumptions don’t take certain things into account.

"But the dispute has to be with the application, and

I don‘t see - maybe I’'ve missed it, and that’'s why I'm
asking you to address that - how vyour contention
raises a specific dispute with the actual application.

JUDGE MIGNEREY: what I think we’'re
looking for is some more specifics related to this
input that is in Section E-3.4 in the evacuation

section of the license renewal, which states the
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values used, "Thése values have been‘used in similar
license:renewél SAMA analysis." ASd this is an input
into,the SAMA‘anaiysisf We’'d like some more specific
details.

CHATIR YOUNG: Did your expert -- I don’'t
think he referréd to the SAMA analysis. Did'your

expert, was he aware of what was in the SAMA analysis,

xd

the input data that was used in it, specifiégily? And
does he know, or do you know thaﬁ,‘in fact, the data
that was used in the SAMA. analysis is the same, or
different than what was in the evacuation plan, and

whether it 1is based on assumptions that vyou're-

‘challenging? I mean, that’'s --

MR. RUNKLE: 1 £hink I have to answer all
those questions noi'

CHAIR YOUNG: All right. Let me see if I
understand it. You’'re saying that he did not know
about, or éhallenge the specific data in the SAMA
analysis. Did I understand you right?

MR. RUNKLE: I thought I was -- the
questioning I was answering, do I know whether he did
or not, and I don’'t.

CHAIR YOUNG: Okay.

MR. RUNKLE: Okay. I don't. He had

documents in front of him. I don’'t know what he based
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. his conclusions on. Cértainly, looking at Attachment

5 to the initial petition, one of the . local

- governments raised the same issues about the adequacy

of the plan, and whether ;hey had the reference of the
SAMA analysis iﬁ front of them'gr not, I don’'t know.
I can7t tell yéu'today.

CHAIR YOUNG: In that context, how do you
argue ﬁhat YOu’ve raised a genuine dispute on a
maté#ial issue éf'fact, for example? If you don’'t
know that there’'s a speciﬁic dispute with the
application,.you’re -- that’'s why we asked you to
compare this to Pilgrim,v where »they did raise a
specific dispute with the application,‘the input to
the SAMA analysis. |

MR. RUNKLE: Yes, ma’am. I can’t answer

that.

CHAIR YOUNG: Okay. Anything further on
that?

MR. RUNKLE: No.

CHAIR YOUNG: Do you have any more
gquestions?

JUDGE MIGNEREY: No.
CHAIR YOUNG: Mr. Roth, or Ms. Uttal.
MR. ROTH: Just with regard to emergency

planning, as we put 1in our written response, the
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emergency planning issues are outside the scope of the

license renewal, and the Commission has consistently
held this. From what I have heard, and how we read
the petition, I’ve not seen anything that would-

suggest that they’re even within scope at all, from . -

'what he’s saying. He hasn’t identified an issue with

the amendment, itself. He’'s uncertain of whether his
expert has looked at the SAMA analysis or not.

There’s just not we see that’s admissible about this,

: either,straightforwardq.of from the fact that the rule

and the Commission already said that it‘s outside the
scope.

JUDGE LAM: Now, Mr. Roth, I think the
Commission has clearly spoken}in Turkey Péint; and
MilLstone on emergency plan should not be an issue
admissible in license renewal proceeding. That said,
I ﬁhiﬁk in your pleading/ you also mention "ongoing
regulatory process through mandate that review and
drills on emergency evacuation plans, the Commission
is making sure that the existing plan is adequate.®
Let me ask you, do we assume, if the license renewal
is granted, if, that this is the same practice on
Commission review on.the emergency plan as time goes
on will continue?

MR. ROTH: Since this particular license
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réﬁewél would belzo years in«thé futﬁre, we would just
be Speculating as to what the rules would specifically
bé, what the inspection program would be. But I'm
unaware of anything at the moment that would change
our inspection program, based on whether it’s renewed
ér non-renewed license for emergency planniﬁg.

JUDGE LAM: So the current.licensing'basis
would ensure:that within the cﬁrrent licensé period
any population increase would not adversely impact on
the existing plan. If so, the existing plan would be
rev;sed. That‘s what your pleading implied.

MR. ROTH: That'’'s my undefstanding. Yes,
Your Honor. |

JUDGE LAM: ‘And then I would assume that

same implication would apply to amend the license’s

fenewal,-becausé otherwiée5 how do you manage? = You
see, the petitioner raised a valid point, admittedly
outside the scope of tﬁis proceeding, when times moves
on, there be population increase in the urban area,

and that can lead to difficulty of evacuation. The

current licensing basis adequately address that,

according to your pleading, through mandatory review,
and drills, and -whatever other measure the agency,
Staff will do. After that -- but the issue of

population increases and compounding difficulty of
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.. evacuation is real. The Commission' has clearly

prohibited that type of issue to be addressed in
license reénewal because of the rationale that you

explained. The Commission does not want to bpen the

floodgate of revisiting all the issues that 1s under

the currenﬁ licensing basis. But that issue, this
issue that Petitioner had raised about population
increase is real, so perhaps I would like to'hegr ffom
yqu..wﬁat assurance would  you give to the publicv
outside of this particular proceeding how this issue
is being handled right now?

CHAIR YOﬁNG: Before you answer, let me
just add anothér aspect to the quesﬁion. I noEiced a
news articie in the NRC website;s news section where
they provide articlés about issues related to nuclear
power, and so forth, that.with regard to the Oyster
Creek Nuclear Power Plant, that the New Jersey
Department of Environmental Protection, in cooperation
with the New Jersey State Police, was going to be
holding a public hearing, annual public hearing to
determine the adequacy and effectiveness of the New
Jersey Radiological Emergency Response Plan, and
inviting the public to come and comment, and so forth.
And the issues specifically included how evacuation

from around the area of the power plant would be
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handled. 1Is tha; the same type of'thiﬂg'thét's done
ﬁationwide, and specificaily, would be.dqne heré?

| ‘MR. ROTH:  T§ answer it bést,a§ to hdw the
current emergency planniﬂg inspectioﬁs go, I. would

have, to consult with the appropriate emergency

- planning staff. At this point, I'm not prepared to go

into éeﬁails of ouf_xeﬁérgéncy' planning' inspection
prbcess. |

JUDGE LAM:'. But you know there is. an
inspection process.-

MR” ROTH: . it’s subjeqt to an ongoing
regulatqry review, as the Commission has repeatedly
said.

JUDGE LAM: Thank you.

CHAIR YOUNG: All right. Mr. O’'Neill.

MR. O’NEILL: I'm going to address your
first question first, I think. And let me first state
that the contention is not the contention you were
trying to formulate with Mr. Runkle. It never
mentioned SAMA, it never pointed to a deficiency in
the SAMA.——

CHATR YOUNG: I‘'m going to caution you to
not characterize what I was doing as trying to
formulate a contention.

MR. O'NEILL: No, I was just saying that
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the discussion that vyou had was novel, I think,

‘compared to what Mr. Runkle said.in his pleadings, and

Dr. Wing said in his affidavit. Dr; Wing's affidavit

referred to the 1987 emergency plan, and said it

should be updated to current populatiéns. ,Thatfs all
it saia. There was no specificity there, at alil |

Mr. ﬁunkle, given a number of chances,
including both the Staff and the Applicant, and noting
that.this was not an environmental éontention, hé was
actually challenging the emergency plan, did not deny

that he was challenging the emergency plan. And,

again, today he basically says he’s challenged the

emérgency plan, which is what his contention says, . is
that he ‘finds the emergency plan not adequate ﬁo
protect public health and safety. That’s his
contention, which, of course, is outside the scope.
But even assuming that he meant to,
because he characterized it as an environmental
céntention; and, of course, the only way he can an

environmental contention in, because the only thing

‘that’s in the environmental report is the SAMA, even

if that’s what he was characterizing; of course, as
your discussion with him indicates, and I would simply
be piling on to note that he doesn’'t meet the

requirements of 2.309(f), as to the specificity and
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what he is Chailenging with -respect to'the SAMA,that

relates to the evacuation time estimates. ° And,

therefore, there’s no basis for a contention relatinng

to. - and you caﬁ contrast it quite effectivély with

-Pilgrimh where as the.Chair noted, there was very

 spécific specified arguments with the7iﬁputs to the

Pilgrim SAMA; .and, therefore, those were admitted to

be 1litigated. Here, there 4is no, there is no

"specified disagreement with the inputs into the SAMA.

' To make sure gﬁat'the Board is éware,
thEre was discussion of thékNew_Jersey Plan, the North
Carolina plan, of éourse, is comparable, but éhégé’s
also a Harris plan. and the“Harris plan can be‘found
at Adams, and this is Rev. 52 of the Harris plan{ can
be found at Adams &t ML-070100384. it was released in
Adams June. 19, but it was submitted to the NRC - this
is Rev. 52A— January 3, '07.  And I n@ption.that
because that is ﬁhe plan, aﬁa it has been updated 52
times, apparently.

and With respect to the issue of
evacuation times, 5.6 of the plan on page 82 of 123,
specifically states that the Harris Nuclear Plant

evacuation time estimates will be considered valid

until the population within a 10-mile EPZ has

increased by greater than 10 percent since the last
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ETE Wasvdétermined. If ﬁhe populatioh'is found to
have increased by greater than 10 percent, then a
revised ETE wiil’be established uéing'appropfiate

guidance in NUREG CR-4831, *"State-of-the-art in

revacuation time estimate studies for nuclear power

plants. .An ETE upéa&ed shall be performedrevery'five 
years to ensure the adequacy of other eVaéuatioﬁ
assumptibns.; That 1is the reqpiremeht in the
emergency plan. The last published ETE.was 2002,
which is referred ;‘, | “

CHAIR YOUNG: Excuse me, I'm sorry.. ETE,
again?

MR. O’'NEILL: Is the Evacuation Time
Estimate.

CHAIR YOUNG: Time Estimate. Okay.

MR. O'NEILL: ETE, Evacuation Time
Estimate. That wasn‘t input into the SAMA, as you
noted, and the time‘used there was 243 minutes to
evacuate the EPZ. And that was based on the 2002, not
1987 or some previous, study.

The update is now ongoing, and will be
published this year, which is the five-year update.
And so it is ongoing to ensure that there is an
understanding of how long it will take to evacuate the

citizens. Specifically, in the ETE you will find a
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discussion of special needs populations, and the

issues felated. to schools, nursing homes, dayéare

centers, .and whaﬁ théAspecial néeds are to evacugte
those pobulations. So this is aii part of an ongoing
process. ,Ahd, of course, as the Staff noted,fthere
are driils,_and cqﬁﬁinUous évaluation with the sta£e,
and:the county, and the local law enforcement of the
adequacy df emergency pians. And there has been
nothing, dther than ‘generali;ed statements that
they're inadequaté,_but theré;s been no specificity.
And, in facfy I believe Dr..wing was thinking tﬂat the
emeréency plan wés'based on 1987 data, because that’s
what he said.

S6 I think it’s fair to say that this, to
answer your guestion, 1is very distinguishable from
Pilgrim, and that it is also absolutely clear that
this isn‘t really a SAMA contention; and, therefore,
is outside the scope of this proéeéding. But even if
it were, you couldn’t put togethef a contention that
would meet the requirements of 2.309(f).

JUDGE LAM: ~ So, Mr. .O'Neill, are you
saying, ére you really saying the Commission’s
prohibition of consideration of evacuation plan in
license renewal has a genuine basis, is not arbitrary

and capricious exclusion. Rather, there is an ongoing
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process of evaluation?

MR. O'NEILL: I believe that the
CommiSSioﬁ,_when it determined the narrow,scopé of
license rénewél, specifically addressed émergéncy
planning as.something that was continually evaiuatéd,

updaﬁed, and determined to be adequate. ‘And,

.'consequeﬂtly, it would not be necessary to look at

“this issue in the context of a proceeding which is to

focus on aging management, and not on the o?erall
operation of the plant undér its current licensing
basis. So the Commission made that decision carefuily
and thoughtfully, to ensure'that the Commission would

only focus.- on those issues that are unique to an

‘additional 20 years of operation.

JUDGE LAM: So calling it out of scope is
not someﬁhing capricious, or saying hey, this doesn’t
belong hére, go elsewhere.

MR. O'NEILL: I think it was determined by
phe Commission after many years of public input in a
rule making process, iﬁ détermining what the scope of
this proceeding should be. So it was'éertainly.not
arbitrary and capricious.

To answer the questibn number two, and
there has been -- which are the othef ways that a

petitioner or a citizen might be able to address
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concerns related to, in this case emergency planning,

Mr. Lewis discussed what is the careful statement by

the Commission in Millstone. And, ihrfact, defending
the 2.206 petition as-.an appropriate way to address
such Vconcerns, and one that 1s provided by the

Commission. 4In'fact,vthey also chéstize,'I think it’'s.

fair to say, the licensing board there for suggesting

that'it was not a ieal process, and somewhat of a
sham. |

This, I found»a decision that addressed
all of these particular opportuhities to address
petitioner’s _ooncero that thep Chair 1is certainly

familiar with, which is LPB-02-4, 55 NRC 49, 2002,

Duke Energy McGuire and Catawba, where the Board

noted, "Challenging the Commission rule falls out to
decide the jurisdiotion of the 1licensing board;
however, there are othef avenues through which
petitioners may seek relief, including filing an

enforcementvpetition under 10 CFR 2.205, a rule making

" petition under 10 CFR 2.802, or request to the

Commission under iO CFR 2.335, to make an exception or
waive a rule based on special circumstances with
respéct_ to the subject matter of the particular
proceeding, such that the rule would not serve the

purposes for which it was adopted.®
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Then Commission, some .time ago,

specifically found that "An effective way to address
problems.affecting nuclear reaétors is‘to_éetition the

Commission to promulgate an amendment to its rules

~under 10 CFR 2.802." That 1s some. years ago in

' Cleveland Electric Illuminating Company, Perry, LPB-

81-57, 14 NRC 1037, at 38-39, 1981.

So I believe that it‘s the Commission’s

-view, and the view of, I believe, the Board, . that

these are adequate approaches to addressing concerns
that are outside the scope of this proceeding.
JUDGE LAM: Now, if I may, I want to

clarify for the record, the word "sham" was only used

by licenée applicant counsel in the current debate

here. I, for one, would not categ@rize the 2.206
petition process using that vocabulary. And, also}
I'd like to clarify, in my discussion on 2.206, it was
raised for a reason. To me, for those of us who are
in the business of protecting public health and
safety, when we hear there are a process to address
their grievances; the process must be transﬁarent,
have reasonable chances of success. And, therefore,
the common citizens’ grievances would be appropriately
addressed. That was my intent of raising the issue of

2.206.
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~ Now the licensee’s counsel using the word

“sham", perhaps needs clarification from Mr: O’'Neill.

- One thing is clear --

MR. O’NEILL; "I, actually, Qas refe?fing
to the-decisioh'in LPBfOS—lS, in Millstone, that WAS_
rejécﬁed by the Commission, whére the licensin§ b§a;d
there said, "The Staff appears to concede there are no
other means by whiqh the county’s interests will be
protected, bu£ Dominion trots out the venerable
provisions of 10 CFR 2;206. That regulation holds out
the promise that those dissatiSfied with Staff or
Commission action can, ~outside tﬁe adjﬁdicatbry

process, file with the. Staff a petition seeking the

‘modification of existing license. The venerability of

‘Section 2.206 1is also, it's "undoing for present

purposes, when Board members inquired at oral argument
about its usefulness, it was virtually conceded that,

as - we suspected, the number of times that provision

has been successful invoked in the past 30 years can

be counted on very feQ fingers."

That was -- obviously, this Board was
misinformed, and I believe that the Commission was
making it crystal clear at Footnote 63, that, in fact,
this is a viable provision, and not a venerable

provision which really has no effect. "I used the word

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11
12
13

14

15

lé
17
18
is
20

21

22

23

24

25

65
"sham" to characterize what'that—word said there.

‘JUDGE LAM: Great; Thank you for the
clafifiéation, because I_don’£ ghiﬁk_none‘of us intend
to have derogatory comments abdut ﬁhe agency's
processes.‘> Thank you again,. Mr. O'Neill. I
appféciatevtﬁat;

MR. VO’NEILLzl And particularly when I
quoted from a Board decision that WQS chaired>by the
Chair heré,_in finding that those’ opportunities --

CHAIR YOUNG: In the Duke case.

MR. O'NEILL: In the Duke case, were

appropriate.

JUDGE LAM: Thank you.

CHAIR.YOUNG: Just to follow-up a little
bit on this. First of all, did you get the Adams

number to look at the 1a£est terrorist plan, becausé
I think we’d encourage you to look at that, and have
your expert look at that; because, obviously, you’'ve
raised something that’s of concern to your clients,
and it may be that it’'s not based on the most recent
information, and it may be that by lookiﬁg at that,
that may address some of your concerns.

And then I also wanted to ask, we’ve
mentioned these NRC processes for addressing i;sues,

the 2.206 process, the 2.802 rule making petition
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process, and the 2.335 request for a waiver process,

and we -- I mentioned that state agencies who address

‘these issues often have public hearings wherée the

- public can come in and take part in that process.

Just for informational purposes, when Harris develops
its planvahd updates its»plan, is thére any prdcéés

for public participation in that, or how is that done?

. Is there any information we can provide to the

petitioners on that?

MR. O’NEILL: I don’t think when Harris
publishes its: revised plan, Rev. 52, there'is any
publiC'participaﬁion, exéept to the extent that it is
done with coordinatién of local governments, county
governments, and state governments, with respect to
the emergency plan only operates with all of these
agenéies working together with the licensee.

CHAIR YOUNG: And, so the appropriate
local government, and state government entities would
be an avenue for concerned citizens to raise their
concerns.

MR. O'NEILL: Of course.

CHAIR YOUNG : Okay. Just for
informational purposes.

MR. RUNKLE: Ma‘am, may I address that
last point?
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CHAIR YOUNG: Sure.

MR. RUNKLE: Because the petitioners have

- been talking to representatives from the 1ocal:

governments, and their needs are not being met by the
cur;ent evacuation plan,'as Orange»County, but other
local governments of the counties around the plant,
and ‘the cities and towns. fhey_ don’'t have the

resources, they’'re not part of the planning. They are

expected to carry out functions --

CHAIR YOUNG: "They", being?

MR. RﬁNkLE: The local governments that
either paid staff or‘volﬁnteefs'are putting'themselves
in the way of danger. ‘fhéy don’'t feel they have the
resources and ability_ to at all shelter anybody
outside of it, so ﬁo say -- to make a decisién based
on Mr. O‘Neill’'s assertion that somehow or another
this plan 1is fully accepted, and goes through this
process thag meetsv all these heeds, phat’s not
happening. And i think going to -- we’re trying ﬁo
address this in the contention, of getting the local
governments to say why they’'re not. They haven’t been
able to get copies of it. I will give them the Adams
number on this, because local governments have tried
for months to get copies of the current evacuation

plans, to see how their role in these plans are going
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tobbe taken care of. So in the real world, this is

not happening. And in the real world, the NRC, this

process of emergency plan around Shearon Harris, is .~

just not happening. And you can’‘t make a decision on

that, whether the contention doesn’t makelthe criteria

or haVe‘adequate basis, ybu can make that, but ybu
cannot say that the current process is addreSsing the
needs of the people or the local govefnments, because
it’s just not.

CHAIR YOUNG: Well, I think you’re right.

- Our decision is not to be based on anything other than

the contention admissibility rule, and the case law
that’s interpreted that. And there’s no questioh
about- that. 'And'that’s one of the feaSohs I wanted
you to éddress tﬁe comparison with _the Pilgrim
contention.

MR. RUNKLE: I understand.

CHAIR YOUNG: And to address the specifics:
of whether the application had been specifically
challenged. However, obviously, a long time ago, I
did some work having to do witﬁ juvenile law, ahd one
of the problems that we deélt with was the fac; that
sometimes kids would fall between the cracks, so to
speak, when one agency or one source couldn’t handle

a kid, and another, or a child, and they also didn’'t
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- meet the criteria for another agency - what we worked

on was trying to make sure that kids didn’t fall
through the cracks.v_ And, obviously, all of our

systems had great‘demands placed on them since 9/11,

-and there’s.not perfection out there.

The burpoég'for discuséiﬁg some of these
alternative‘meéns; I think, is really to.just provide
information to the petitioners, who have some strong
concerns here. And Mrf’O’Neill has provided the
reference to the current plan, énd-that may be helpful
to the petitioners; but that'’'s éortloﬁ a separate
issue than whether or not we admit the contention

based on the law and regulations relating to

contention admissibility.

And‘sincé we're.on this, I just wéntéd to
provide the §pportunity for ény information that might
otherwise be falling through the cfacks, or that
people might not be aware of, to be provided, since
there is precedent for at least pro&iding, that
information in the interest of informing the public,
and‘ietting the public know about ways to approach
issues. Sometimes we get contentions that raise
significant concerns, but they’'re simply not within
our jurisdiction, and we have to keep that clear, as

well.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10
.
12
13

14

15 |

16
1
18
19
20
21
22
23
24

25

70
So, with that said, 1is there anything
further that anyone would like to provide in the way

or information, or any other gquestions that we .can

‘address on this subject before we break fOr‘luhch?

. MRQARUNKLE: ’There was just one statemént

I think that-will come up in the discussion Lhis
afternoon. - Mr. O’'Neill said that we can’t address
anythiﬁg in the current license base, and‘only.aging
issues.. I think that’'s very relgvant to‘tﬁe fire.
protection contention, and --

CHAIR YOUNG: We’rergoing to get into
those issues when we address the'firé pfotection.

MR. RUNKLE: Okay. |

CHAIR YOUNG: Obviously, from our order,

‘you may have gleaned that most of our guestions, and

I think a lot of the discussion will focus on some of
the issues related to xfire protection, and the
questions that we’ve raised, along with any related
ones. Anything further? Mr. 0’'Neill, did you have
anything you wanted to --

MR. O'NEILL: No, ma'am.

CHATIR YOUNG: All right. It's about
12:15. 1Is that right? Let’s come back at 1:15, and
be ready to discuss Contention EC-1.

MR. RUNKLE: I missed the time, ma’am.
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CHAIR YOUNG: 1:15.

MR. RUNKLE: Yes) ma’am.

CHAIR YOUNG: All right. Thank yoﬁ all.

{Whereupon, thé'proceedings went off the
record at 12:06 p.m},'and went back on the record at
1:18 p!m.) |

CHAIR YOUNG: On the record. All right.-
I think yOuvcan_probably - We’'reé on the record, ékay.
I think you can prpbablg tell from>our comments;this
morning and from ﬁhe questions that we sent yoh that
most of the qgestions we have really relate to this-
technical contention about fire protection. Among-tﬁe
issues and I‘1ll just sort of summarize them briefly
and then we’ll hear your argumgnts and interrupt as

we’'ve been doing if we have questions, but among the

_ issues are whether the contentions . and contentions

relating to fire protection are within the scopé of
license . renewal, whether the contention brings in
aging.issues and then the felevance of this language
from the standard review plan suggesting that the
staff reviews whether there’s a reasonable assurance
that licensed activities will continue to be conducted
in accordance with the current licensing basis during
the renewed license term.

And 1f as the Commission said in Turkey
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‘Point the scope of adjudicatorY-hearings are the same

as’ the écope of"uthe stafffs»vfeview,' whether

. nQﬁwithstanding.agihg'issues,wthe question of whether

ﬁhe fire prdtééﬁiQn activities'associated_with the
ﬁa;ts‘raised by the'cpntentiop, wﬁether those.wiilA
éontinue to Befcondpqtéd orTWillAgé cbndﬁéted in ‘the
licénéé renewai term iﬁlaccordanée withAthe éﬁrrent
iicensing‘baéist If’I_left oﬁ; a(&érb there{ pardon
meﬂ And we’ve,sét out these questions,and.there are

other‘instances of language in -the standard.review

plan both for the license renewal and for . safety

"analysis  reports in general, their references to

license renewal,in‘there we've been sort of_looking at
and would like you all to address.

And then finally, the staff mentioned in
their response;, I'm sorry, in ﬁhe Director’s decision

that there would be a license amendment proceeding at

‘any time at which the requirements for fire protection

were changed and the relevance of that to this

proceeding.

So just giving that sort of brief summary

‘to set the stage, we would like to hear from you on

these issues. We could do this in one of several
ways, I guess. The first guestion would be -- I tend

to think that it might be better to address all of the
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_issues together) but the last one 1is .sort of

separable. So we could address the different issues
separably. Do the parties have any viewpoint on that?

Well,'then-let’s'just go ahead with all of

them and we’1ll ask the Petitioner to start here for us

“and then we’ll probably have questions as we gojfor

all of yéu.

MR. RUNKLE: Thank you. Well, as this
contention was developed, the parties and several
other parties besides the Petitiohers had submitted a
2206 petition to the Commission on the,fire p:otection
rules and this contention in large,part reflects the
samé allegations in tﬁe 2206 petition with basis in
fact and the same basis in iaw;

And rather ﬁhan to go into all the details
of what is in the 2206 petition, it’'s appafent that at
least since 1989 the Shearon Harris Plant has been out
of violation of the fire protection rules.

CHAIR YOUNG: 1In violation?

MR. RUNKLE: Yes. In violation.

CHAIR YOUNG: You said "out of violation.*

MR. RUNKLE: Has been, yes.

CHATR YOUNG: Out of compliance.

MR. RUNKLE: Out of compliance, vyes.

Excuse me. Has been out of compliance with the fire
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protectionArulé since 1989 and that over the years

there has been a lot of documents and a_lot of actions

by the NRC staff to correct the problem, several

directions and there was even some consent orders

entered into with some of the other reactors, but

. Carolina Power and Light, now Progress Energy, has

" made continual promises that they would come in

compliance with the fire protection rules.
They have not and the way that this has

been handled by the NRC staff is to allow themv—— They

‘have this sort of discretionary enforcement and as

long as they’re making the ﬁromises that they will
come into compliance, they can do that.» So we_brought
this as a 2206 petition. They are out of compliance.
We want to have enforcement action.

Between the time that we filed the
petition and the present time the Director has given
a decision. There is other information that might
come out between now and the hearing. My
understanding is that the Government Acéountability
Office is doing an investigation of how the NRC has
handled the fire protection issues at Harris and some
of the other plants in the same situation.

So there’s been a lot of activity around

this issue and of the issues that we’ve presented to
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this Board, it’'s really the one that’'s been most

fleshed out because there’s been a lot of

documentation. There are reams and --  As we've cited

in the-petition.énd also in the-reply,_thefe have béen
éeyeral:documehts that have been'filed and they’'ve -
been, I think, very adequately'referenCedkin citations
to primarily NRC documents ‘and to a lesser respect,
Progress Energy documénts that they're out of
compliance. They've_beén'out of compliangé for 20
years.

So 'in bringing the contention to the
Board,>there are really two issues.v One 1is since
1989, so 18 years, if they’ve been out of compliance,
can they show that they will be in compliance in 2027
and through the time period between'2527 and 2047.
There has been no.time schedules, no assurances; that
no meaningful -- In the record as far as we can tell,

that they will be in compliance in 2027, -that these

problems will continue to reoccur, the reliance on -

unlawful installation of the cables that are important
for fire protection, -these manual aétions that have
never been analyzed, never been tested, other kind of
activities around the plant to do fire protection.
There has been no reasonable assurance at this point

that they’'re in compliance now or that they will be in
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‘compliance for the time period for the relicensing.

So I want to address the reasénablé
éséufance because I think that’s'an important part énd
as we sort of walked around it in this nmrning’s
discussion, there is this presumption of compliance in
the NRC ruleé. - In léoking at the '95 Statément of
Cdﬁéideration, the regﬁlatory process provideé a
feasonabie’assuranée that there is compliance with
current license basis, the CLB. and this reasonable
assurance, f think, echoes through the rules. We
think that ohe of the primary;detérminations that thisT
Board has to make is that the plant is in compiiance
and will be in compliance during the period for the
relicensing.

There has to bé some kind of reasonabie
assurance.that the way things afe going now that there
is compliance. In looking at the 2005 Review Plan
which is that NUREG 1800, it gives us really the scope
of the review and it says, ;In addition to the
technical information ﬁnder 10 CFR 54.21, general
information and other technical specification changes
and environmental inférmation." And to quote, “the
application must be sufficiently detailed to permit
the reviewers to determine (1) whether there 1is

reasonable assurance that the activities authorized by
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the renewed license will continﬁe to be conductéd‘in
accordance with the CLB" andv if they’'re not iﬁ
compliance with ﬁhe CLB now and thereée’'s no aséeftion
or even ﬁime schedule that they will be in compiiance
with the CLB, we don't see how this Board can make ;ts
determination that there’s a reasonable assurance tha£ 

they will be in compliance later on, sometime in the

future.

And eSpecially with this fire protection
because it’'s been so well documented and it’s been the
subject of the staff investigation that was part of

the Director’s decision in 2206, they‘re out of

compliance. They'’'ve been out of complianée. The NRC

staff has not done its job to ensure that they will
come into compliance.

fhere’s been a lot of directives. There
have been a lot of memos. There have been a lot of
notices about coming into compliance. Thefe have been
prgpqsals for changes of rules to change the fire
protection laws and to this date, they’re not out of
compliance. I mean I think that’s well shown. The
Difector’s decision talks about being out of
compliance since 1989. |

JUDGE LAM: Excuse me. I'm going to

interrupt, Mr. Runkle. Would you be able to provide
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sbme concrete»exampleé of'this noﬁéémpliance and in
whate?er yoﬁ’ve beén talking aboUt(and'thaﬁ‘ypu“ré
saying?

MR. RUNKLE: Yes. In looking at the 2206

petition, the primaryvrequiremeﬁté for the -- the

' primary rules are qualified three hour fire barrier

system.  This is for the electric lines in the

~ conduits. So a three hour fire protection barrier or.

a one hour barrier plus smoke detectors and sprinklers

-or a minimum 20 foot separation.

At Harris it has relied on the hemic
éystems, the HT systems and a number of these fire.

barriers that don’t last three hours. They don’t last

one - hour. It‘s been really -- It’s been clear since

all the testings and all the directiVes from the NRC
thét you cannot rely on these particular fire barriers
With any kind of‘reliance.

And in sevéral'places, there aren’t a 20
foot separation between the electric cable treads.
That has been documented. There are those kinds of
broblems that have beenrthroughout the élant ahd,miles
of miles of these conduits don’t have the.adeQuate
fire barriers and they don’'t have the 20 foot
separation.

What Shearon Harris -- What they have done
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at Shearon Harris instead to comply is these operator

manual actions and we've documented a couple of those.

'_I{m,nbt'sure_if you are familiar with how those work,

but there are a list of tasks that an operator has to

do. So if there’s a fire, you pull out your book-and .

see what you have to do. We have 6he part of ohé of
theﬁ documented in the report that was part Qﬁ the
fire protection. - You have ‘to place a generator'
circult breaker control, then place a motor circuit
Control, then rﬁn down the road and yod have to run a
quarter mile to a closet and turn some valve.

These operator manual actions have never

been assessed. They’ve never been analyzed. They ' ve

never been approved by the NRC. We don’t know if they

work. We don’t know if they make the problem worse.

It’s this kind of reliance on these unapproved --
There was a rulemaking a couple years ago by the
industry to try to get the operator manual actions as

part of the rules as a substitute for the three hour

barriers and the 20 foot separation. The NRC said,
"No. "We're not going to change the rules and allow
those. " So this thing has been going on and

everybody, I think, understands that you «can’'t
substitute these unanalyzed, unapproved actions for

the fire protection rules.
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So at this point Qith- the"Diréctor’s
decision .which we incorporafe by: reference that
Ehey’?é out of complianCe and- the reieyancy,‘i think,
to this Board’'s decision is they’'ve been out. of
compliance for 18 Years. Will they be in compliance
from now until wheﬁ their'licenéing expireé.aﬁd is
there any reasonable assurance given whaﬁ has'héppened
over the.last 18 vyears, will they be in coﬁpliance
with fire protection rules from 2027 to.2047?
We don’t think so. We think it’s a matter
for a hearing. There are factual allegatioﬁs. I'm
sure my colleagues here will télk about plans that
they have in place now to come into compliance'With
FPA 805 or whatever the number is on ‘that. But those
kind of assurances have been made for the last 10, 15,

18 yvears that they will come into that and until there

is this reasonable assurance that there -- We think

that your determination should be whether there’s a
reasonable assurance or compliance with the CLB today.
But certainly, there is no reasonable assurance given
the record on the fire protec£ion that they will be in
compliance with the CLB during the period for the
relicensing.

Of the contentions, this is the one that’s

most documented and it’'s the most troublesome to us
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because the Shearon'Harris plant has been notified for

years that they’tre out of compliance and they have

" made numerous promises as in. the record and-as the

Director .and the staff determined in- their decision.

There haVe been another lot of assertibns‘that they 

will become into compliance. Those have never been

met.

And_sovif they come into éompliance in the
next five, eight, ten yea:s, thaﬁ may bé.Qne'thingf
Let them come back for a relicensing application at
that time. Bu; if they’'re .coming' to you for a
reliceﬁsing today, they’'re out éf compliance. They're
going to be out of compliance for the next 20 years.
They'’'re gbing to be ouﬁ of.complianée during the next
20 years. |

You also asked a question about looking at
a specific section in the license renewal application
and looking at Séction 2.3.3t3;l.which addresses fire
protecﬁion; I think it‘s telling that in looking at
the system description which is on page 2.3-114, it
talks about what the fire protection system at the
Harris plant is, what the design features of the
Harris are: watexr sﬁpply and distribution system;
automatic suppressing system; fire detection system;

manual fire responsive equipment and number five,
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certain types of fire barrieré, i.e., fire doors and
penetrations for pipingZ.electfical cable conduit and

HVAC ducts.

They're admitting that those are part. of

- the fire -- They are a very important part of the fire

‘protection system and as part of their 54.21 fechnical

review, they state tﬁatvthey are iOOkiﬁg at the fire
protection éystem- But if you will go along and look
at what’s not in part.éf their technical review, they
don’t look at the (5) certain types"of-barrierstand in
particular,‘ the electrical cable conduit and the
different cable separation. Thefe's no analysis of
that as part of their technical review.

S0 we know they‘'re out of compliance.
They haven't iooked at it as part of the relicensing.
There’s no reasonable assurance that things are going
to change. They haven'’'t reviewed it to see if it’'s in
compliance.

I think the last point we really need to
address is whether this Board is required just to look
at aging in the technical information, whether just to-
look at aging components and I need to go back to this
reasonable assurance. We think that that’s very much
a part of it. Aging, you get to the aging once you

adopt, accept, the presumption of reasonable assurance
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of Compliance._ |
Now this, I don;t'think that this Qpeﬁs up
all 'poésibleiilicensing issues-'from the‘ ériginél
license that are now in the CLB. But I think it opens
up,thosefwhere QOu(re out of compliance, that YOu-have
a:history of compliance and they/ré significant. So
the reégonable.aSSuraﬁce, I think/ is that thisAplant

can be operated safety and protective of the pﬁblic

‘health and the environment. So once you -- If this

'Board would adopt the presumptibn that the Plaintiff

is in compliance, then you can look at aging, look.at
some of the aging issues.

For the certain types of fire barriers and-
electrical cable  and conduits, there is an.‘aging
component of that. As the cables themselves age,
there’'s a breakdo&n in the sheathing and sparking
could cause a malfunction either to impair proper
shutdown or cause some kind of improper reading
somewhere or not work if you needed to shut down. So
there’s an aging component.

But we don’'t feel you even need ﬁo get
that far into the analysis. This reasonable
assurance, I think, is telling in certain given the
NUREG 1800 restrictions so show that there is

compliance, that there’s going to be compliance with
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CLB. In this_instance, thefe isn‘t. They’'ve been
warned about it.. Tﬁey have made promises to correct
the problem. They have not done so{apd.so we can’'t
seéﬁthat thefé's ény assurance, let alone reasonable
éssurance that this pfoblem will be”cbfrec;ed by 2027
and I guess; at a hearing we could argue about whe;her
ény plans to correct the problem will happen before
then or after then or what they’'re pianning on dding.
But given the record gnd_it's fairiy expensive after
the 2206, we don’'t see any assurénces that this-
problem is going to be correct in the near future or
evenAin the long future.

Do you have any other questions? T think
I/vevaddressed the issues that you’ve laid ouﬁ.

CHAIR YOUNG:‘ Well, the third one was --
I think the Director‘s decision mentioned page seven
and eight.

MR. RUNKLE: Oh certainly. Let me --

CHAiR YOUNG : The license amendment for
transition whenever there’'s a petition for or an

application for a license amendment, then there would

‘be an opportunity to petition for a héaring and the

relevance of that to the admissibility of the
contention in this license renewal proceeding.

MR. RUNKLE: Okay. As I understand the
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Director, if they dd change what rules they need to

comply on, there’s'a new procedure where you can look

-at -- do a complete analysis and do fire rules and do

that instead of éomplying'.with the 'specific fire

protection rules, the barriér separation, the

'differeﬁt regulatory specifig-requirements. If they

do gé along that route after .théyn ao their.
investigation, they can éhange the practices. -That
would be a licensing amendment proceeding. |

There 1is no reasonablé assurance that
thét’s ever going to happen. That’s another promise
that thaf’s one way that they could go ahead”and get
into compliance'if they go dqwn that route. Whether
they»go down in one year, five years or 40 vyears,
thefe”s nothing at £his point. We WOuld feel a lot
more comfortable on this contention.if they had gone
throﬁgh a licensing amendment and come into complianée
either with the rules as they stand now or with FPA
805 which is the analysis of ail the different risks
and that kind of thing.

But we’'re here in 2067 and‘similarly to
whét we talked about this morning as an opportunity
for us to have our issues heard, you can have your
2206 to have your things heard or we have something in

the future, some amendment proceeding. But at this
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point,.that proceeding hasn’t been started. 'There’s
no timetaﬁle; for it. Therefs no assurance that it
will ever happen.and:tﬁéy.will’c§ntiﬁue to‘be out of
compliance as they have been fdr the last 18 years.

JUDGE LAM: Now,'Mr. Runkle, I am sure
yéu’fe_familiar wigh ouryregulation 54.30} matfefs not
subject to a _reneWai review and it appears tﬁis
spécifically' talks about thé iséue that vyou aré
dealing with now. This pért of the fegulation tells
me if I read it correctly whateyer deficiency under
the current licensing basis the licensee shall take
care of it with.appropriate measures. Therefore;
these type of matters are not permissible issues to be
reviewed in-a license renewal proceeding.

How would_yoﬁ -- I hear loud and clear
what you are saying. 'How would yoﬁ reconcile the
regulation as we have before us relative to what .you
were saying that there was a deficiency for 15 years.
One would expect the deficiency to continue well into
the license renewal?

MR. RUNKLE: There 1is a significant
difference between the 54.30, matters not subject to
renewal review. We are not challenging whether
they’'re in compliance or not with the CLB, the current

licensing basis. We took the advice, went to the 2206
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rdute tfyiné'to add;ess that theyfre out of comﬁliancé
today. We’'re not asking for'ypu to review wheéhe;
they’'re in or not in compliance today-:

We’'re saying they’'re out of compliance
today after going through the 2006 process. . They're
nét going‘to be in compiiance for the rest of the

initial permitting process. But there 1is no

' reasonable dssurance given the history that they're

going to be in compliance from 2027 to 2047. So those
are different things.
The actual factual basis and the proof for

both the 2006 and the large part at a hearing would be

‘fairly similar.. So show that -- We’'re not asking them

ﬁo come into compliance. We're saying that you cannot
grant -- You can’t relicense them until they are in
compliance or at least, there’s a reasonable assurance
that they’'re going tQ be in compliance in the
relicensing period. And, see, that’s a difference,
sir.

JUDGE LAM: So what you’'re saying is based
on their history of noncompliance, you extrapolate,
based on that historical record, into the license
renewal period and.make the allegation that they would
not be in compliance because of the historical,

factual performances and that’s what you want us to
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consider.

'MR. RUNKLE: Yes. And we‘re not just

~extrapolating that they’'re out_of'compliancet We're

_also extrapolating that there is no specific assertion

or no specific timetable or that they will be in
compliance. So it’'s worse than being out of
compliance. They’'re not even saying we will be in

compliance by such and such a date or as a firm

~enforced guideline.

Now we'’'ve seen promises that have happened

a number of times in the past that haven’'t been lived

up to. If there was a firm date that you can be in

compliance by_your next re-outing or we will shut down

the plant, that goes é long way to -showing that they

.will be in compliance. But at this point, they’re not

only out of compliance. There’s really no plan to be
in compliance. So we're extrapolating, but we’'re also
saying that there’s_nothing between now and 2027 that
shows us that they will become in compliance.

CHAIR YOUNG: Thank you. Let’s go to. the
staff. Which one of you wants to address these issues
and we really do want to hear from the staff on some
of these things. I think it can be said_that this
argument about the reasonable assurance that the

Applicant will be in compliance during the term of the
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license renewal is something that I’ve not seen in

other cases and it’'s based on the staff’s own

directives basically in the standard review plan. So
go ahéad and give us your responses and argumenps on
these .issues and we might have,quéstions. |

| MR. ROTH: :Yes. VSure  Well, for starts,
Ehe 10 CFR 54.30, the matter is ﬁot subject a renéwal
review, that supersedes anything that might be writtenﬁ
in the. SRPs, whether it‘s the lfqense renewal SRP or

the other cited SRP that’s a regulation and that’s the

‘one that says their compliance is not within the scope

of thé license renewai.

CHAIR YOUNG: Well, let’'s -~ and this is
where we need to-probably start asking you questions
because I think what the Petitioners are saying as I
understand it.is -- The thing that’s not within the
scope of license renewal is the licensee’s compliance
with the obligation to take measures under its current
license and what the Petitioners are saying is that
the reasonable assurance that they will be in
compliance, not take measures but be in compliance in
the license renewal term is a separate issue than what
they’'re going to do in order to get in compliance and
that the staff still looks and—therefore we must still

at the likelihood that they will be in compliance
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duriﬁg the‘tegm Qf aﬁ? renewed license that'm%ght bé
issuéd. | -

MR. ROTH: -I thipk,the Commission in a

rulemaking, in:l995_rulemaking, has directly spoken to

whether’you’re in compliance or not and the Commission

" has said that the Commissibn does not contend that all

reactors are in compliance With their réspeétiVe CLBS
on a‘contiﬁUOus basis. From that, if’s feéSonable to
say that it'wogld apply both during the extended
license or the  renewed licen§e and the Curfent
iicense, the compliance part of it and that’'s 60 Fed
Reg 2247(3) and (4):or page 17 of our answer.

CHAIR YOUNG: I think the argument can

‘still be made that even though the Commission doesn’t

assume that you're always in ;ompliance thét.there is
still this responsibility on the part of the staff to
determine whether there is reasonable assurance that
they will be in compliance in the license renewal term
and the Petitioners have presented quite a bit of
support for their argument that there 1is not
reasonable assurance that they will be in compliance
during the license renewal germ and I haven’t heard
you zero in right onto that issue yet.

MR. ROTH: Well,.what they’'re -- As 1

understand what they are alleging, it‘s that because
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they had allegedly béen ouﬁ of compliance apd tﬁérefs
even enforcement discretions, we can,say‘there’s béen
noncompliances. that in 1icense renewal space that the
Boérd)s current review has-tb say how it’s going to go
into the future.

Our review gﬁidance goes for how to look
at itemé that are included. in fhe'scope of license
reﬁewal,‘aging'management, time limited aging analysis
items, not the;inspection process 20 years in the
future, 19 vears in the future for this'plant;

CHAIR YOUNG: But what the staff’s
standard feview plan doeé say. is that the reviewefs
have to determine whéther thefe’s a’ reasonable
assurance: that the activitieét authorized by the
renewed licénse will coﬁtinue to be conducted in
accordance with the current licensing baéis in the
renewed term. So that’s still part Qf the
responsibility.of the staff reviewers.

And the Commission has said that the scope
of adjudication is the same as the scope of the staff
review. I think recently anothérrBoard has said that
-- This is in the, let’s see, July 1llth memorandum in
order in the'Oyéter Creek case. Citizens may rely
upon relevant information arising from the issue in

that case. To support their challenge to the
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frequency of the, it was an ultfasonic' testiﬁg
monitoring program for underground pipes, I think, for
the period_bf exteﬁded operat#qn.

. So I hear you'sort of going around the

. outsides of the issue here, but I don’t hear you

really addressing the issﬁe raised by this reaSonable
assurance language in the staff’'s own review plan.
MS. UTTAL: Cén you give us one minute?
(Off the record discussion.)
CHAIR YOUNG: One of the reasons we sent
these questions out was because we wanted you to be

able to be prepared to address these issues’arising

out of the review plan.

MR. ROTH: And withing that, Your Honor,
I hope that my answer was on point for that with
regards with the compliance, the concern, we don’t

have any way to show that there‘s current compliance

and that’s somehow within the Board --

CHAIR YOUNG: I‘'m sorry. You don’£ have
aﬁy?

MR. ROTH: Any way to show that we will
have the compliance in the future but lone. current
compliance. That’'s what we’'re hearing and that’s what
the 2206 has alleged.

CHAIR YOUNG: And I think the current
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compliance is not on the table. What’s on the table,

what{s been féised, is the fﬁture compliance during
the renewed term;  | |
| MR. ROTH: And the concern there is to get
around the lahguage in»or to address the languaée that_
shows. up in éhé SRP and the SRP _ |
(Off the record discussion.)

MR. O’NEILLn Judge} Your Honor, could I -

CHAIR YOUNG: Very briefly.

MR. O'NETLL: Just Something to help in
thiéfarea. The SRP summariiés, aqtually the paragraph
in- the SRP summarizes --

' CHAIR YOUNG: Just a very short -- Hold

on. Just a very short, brief, on-point statement you

can make. But FI don‘t want to open up tO your
argument at this point. We're hearing from the staff.

MR. O'NEILL: I'mnot. 54.29, if you look
at 54.29 and read it, you’ll find that the language in
the standard vreview plan summarizes that -but it
doesn’t include the last charter which if you read it
puts it in better context and gets you out of the do
hoop that we’‘re in.

CHAIR YOUNG: Okay. You can make that

argument when we get to you. Thank you.
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MR. O'NEILL: I'm»just trying to --

CHAIRbYOUNG: Thank you.

(Offiﬁhe record discussion.)

MR. ROTH: And, Your Honors, on page 16 of
our answer, we addressed the 54.29 already and as ;he
dduﬁsel for the staff or, pardon me, tﬁe counsel for
the Applicant has said, there’s. ;he standard for
reﬁewed.license and the future assurance of compliance
during that reﬁewed term is dbt one of the standards
for issuance. That reasonable assurance that
activity’'s authorized will continue to be --:

CHAIR - YOUNG: Repeat what you just said
and could you speak up a little bit or hold the mike
a little bit clbser because you‘re speaking very
softly. |

MR. ROTH: Well, we mentioned 54.29. We
cite that already in our answer dnd within 54.29, my

reading of it, is if there is reasonable assurance

‘that an activity is authorized by the renewed license

will continue to be conducted in accordance with the
CRB of the current licensing basis. For the assurance
part of it, 1if we get to the Director’s decision on
that, the Director’s decision describes what the staff
is doing and what thebApplicant is doing to bring

itself within compliance and also mentions the planned
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June 2008 license amendment where it traﬁsitions'to

its new fire‘prdtection program under 54.30(c).

I would{aésert that if the concern is that
we don’t have anything right now that would overcome
thé allegedly 18 years of noncompliance, thaf the
Director's decision is describing how the cbmpliance
is going to.occﬁr..

CHAIR YOUNG: But that, I mean, in_termé
of_this proceeding, what’'s in ﬁhé Director's deciéion
about how this is going to be addressed is not -- That
almost goes to the merits of the contention in this
proceeding and I don’t think you’re saying that the
Director’s decision would be binding in some way.

| MR. ROTH: No, but I believe the ‘concern
is how is the demonstration of current license
compliance, how is that going to be shown 20 vyears
from now that they‘re going to be in compliance for
issuing a renewed license.

CHAIR YOUNG: But what I'm saying is that
your argument that the Director’s decision explains
that seems to me to go to the merits of the question
of how it’'s going to be shown, doesn’t ig?

MR. ROTH: Yes, that would somewhat go to
the merits, Your Honor.

JUDGE LAM: Now if I may interrupt, Mr.
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Roth, the way I read.54ﬂ29, it appears to.suﬁpoft_the~
Petitioner’s reasoning. The way-I-read 54.29,Vit say;
for the renewal of a license to be issued there must

be reasonable assurance that the activities authorized

. by the renewal license would continue to be conducted

in acéordance With the CLB. The Petitiohér.made the
ailegation.that'there's no reasonable assuranée that
the renewal license would continue to>be conducted in
accordance with the current CLB bécaﬁse right now ﬁhe
CLB is not compliance in terms of fire protection. So

when you point us to 54.29 for guidance for denying

.the Petitioner’s contention, do you have a different

interpretation of how 54.29 should be read?

| "MR. ROTH: Well, let me jump to Turkey
Point which I think will help us figure out what that
regulation is requiring and Turkey Point which the
order reflected, not the order, the order on this
gquestion says that if during a review there is not
reasonable assurance during the current license term
that activities will be conducted in CLB. The
licensee will take measures under its current license
to ensure the intended functions of those systems,
components or structures will be maintained in
accordance with the CLB throughout the license.

To me what that says is that if they have
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the current issue that that’s .what stabilizes the

current issue that that is outside>.the scope of

license renéwal. Turkey Point goés on to say the
adequacy of these measﬁres'for the currenﬁ license is
not within the scope of license ?ehewal.A:To me, at
Turkey Point, the Commission.is éaying'ﬁhat if we findA
an issue, the fire préteétion is noncomplianp, tﬁat
that’s addressed currently.’ It’s not allowed to'be_
separated | off into ~“the renewed license and
presumptively if ‘this Qas thé last day of li@ense

renewal for the last day of the current license, I

.guess -- I withdraw that comment.  That’s too_nmqh

speculation.

CHAIR YOUNG: I think the argument you may

‘want to be making based on what Mr. O’Neill pointéd

out 1is that the reasonable assurance language about
the activities authorized by the renewed license will
continue to be. conducted in accordance with the
current licensing basis is that that is limited to
managing the effects of éging, time limited aging
analyses. Was that your argument?

MR. O'NEILL: Precisely. That’'s what it
says.

CHATIR YOUNG: Okay. So maybe that'’s where

we need to focus and I want to hear from you, Mr.
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Runkle, on that;againﬁ too. But --
JUDGE.LAM:»’ IsvthatZWhat it says? . I
~didn’t -- I only see after the period the regulations

says “These;mattérs are" and then proceed to list two

.of them,

MR. O'NEILL: i’ﬁwsorry,'JudgefLam.<,Thé

word "matters" is in the first line and so if you read

the entire, beginning with "matters.™ :?With’respéct_

to the matters identified in this*paragraph“ that’'s
what the license renewal is all‘abodt: There 1s a

standard and to-make it crystal clear, it says what is

it that we’'re. looking at. These matters are one and

th, where if you go to 54.30, matters not s@bject‘té'
renewél'review, it makes it very clear'thaﬁ what isn)t
subject to it which is what TprkevaoinE séidh

So I believe,-and we can al;o gO‘ﬁhrough
other parts of the standar@ review plaﬁ and find that
it is clear later than it is in.the iﬁtroductiop
because it’'s consistent with the rules and the rules
do not allow you to come in with the‘ rebuttal
presumption and the reasonable assurance that between.
2027 and 2047 that the licensee islgoiﬁg to meet the
current licensing basis as part of the staff review.
You can’tAget from here to there.

CHAIR YOUNG: Okay.
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JUDGE LAM: Now you say the first line.

" First line of what? 54.29?

MR. vO’NEILL: A) . Actiéns ﬁave been
identified —-

(Off the record goﬁments.)

JUbGE LAM: Okay.

MR. O'NEILL: That’s where "matters" comes
in. So that the predicate for matters.

JUDGE LAM: Okay. Thanks.

CHATR YOUNG: Let me -- Going back to the

staff. Let me ask the staff and if you need to ask

the people who are here with you who do the actual

"review or were in charge of the actual review, feel

free. But what -- On fire pfotection, just looking at
the section, the part of the application. Hold on.
Let me find the part of the abplicatiohvthat has ;o do
with fire protection. I had it a moment ago. There
are too many papers here. ‘Right?

(Off the record_discussion.)

CHAIR YOUNG: - Here it is. All right. I
guess this 1is where we get to the barts of the
application. Looking at lthe discussion of fire
protection in the application -- And Mr. Runkle made
some reference to aging issues to the extent that it’s

necessary to consider those, but I think he argued
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that yoﬁ don’t even héye Eé get to that point. But
let;s assume we do. The part of the application that
déals with firelprotéction, at least, it doesn'tfleap
ouﬁ_at you which parts-or how.all the parts that' are

diséussed in,that-section are related to aging in some

Z Way; And so what does the staff do not just with this

plant, but I was going through trying to make space in

my office recently and found these 20 volumes of the

case file from the McGuire Hobble license renewal and

" noticed that fire protection was throughout that.

»What doeé-the staff review in terms of
fire prdteCtion and how do they .separate out” those
issues relating_to fire protection that are relatéd to
aging and that are'hot related to aging.and whicﬁ ones
do you contend -- Do you contend that all presumably
based on:the argument that Mr. O’Neill just began to
méke that’'s based on 54.29 that the only things the
staff should be reviewing are those things related to
aging? I’'m not sure how many times the word “aging" -
- I think it did appear at least once. But does the
staff do other than this case, in other cases, on fire
protection? What does their review consist of?

(Off the record discussion.)

MR. ROTH: Allow me to consult with the

staff to make sure I'm giving you the best possible
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answer.

CHATR YOUNG: Okay.

MR._ ROTH:'» But Before' doing that,
regafding aging, that is the focus of.the'iicensé
renewal is the agiﬁg management issue.

CHAIR YOUNG: ‘Right. There is no gquestion
about that and so you could make the argument, but
there’s no questioﬁ-that aging is the focus of license
renewal. The Commission has said that and the rules

say that. This issue of reasonable assurance is not

) something that generally comes up and that application.

itself does not appear to tie these issues really

closely to aging and the Commission also said in

‘Turkey Point that the scope of what we look at in an

adjudication proceeding is the same as what the staff
reviews. So that’s why I'd like somé elucidation on
what it is the staff reviews and first generally and
then as it relates to this particular part of the
application and then there may be other questions.
Bﬁt do you wénf to take‘a break to talk to your
people?

MR. ROTH: Sure.

CHAIR YOUNG: Okay . Let’'s take ten
minutes and then we’ll come back. Thank you. O0Off the

record.
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Z(Whereupon, the forégoihg»métter went off

the record.at 2:10 p.m. and went back on the record at
2:28 p.m.) |

MR; ROTH: And well, yéur‘Honof, I believe
the question 1is, how is phe review done, both here and
At other sites.

CHAIR YOUNG: On fire protection, right?

MR. ROTH: On fire protection.

CHAIR YOUNG: And what does it ingluae?

MR. ROTH: Within the NUREG, 1800 Rev 1
which is the Standard Review Plaq for license renewal,
it describes an overall process. for our reviews.
Within thgt, the Applicant submitted to us what they
think was within the scope. Our inspectors-Wili then,
our reviewers would intérView and decide, is some --

CHAIR YOUNG: I'm going to have to ask you
to speak up a little bit and a little moré clearly.
I'm losing some of yourvwords. |

MR. ROTH: I'm sorry.

CHAIR YOUNG: And also, if you could help
me out by when you refer to the review plan, to point
me to specific parts of it.

MR. ROTH: Well, 3Jjust overall before
getting to the specific part, the first step is, as I

understand it, is everything properly scoped? Did the
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applicant idenﬁify'the items within -- that are withih

the scope of license renewal? Did they omit sométhing

‘that should have been within the scope of license

" renewal? And our staff review that based on their --

the available documentation, along with review with
the plant arawings, of ‘basis documents and iﬁ ligﬁﬁ,éf
NRC's othér guidance and the staff;s‘experiénce, our
written guidance on that is again, NUREG 1800.1,
getting to the -- and pardon me, after the scoping
review, wha£ if we look at something and we think that
something should-have been in scope and they said.it
wasn’'t?

What if age relgted degradation of a fire-
barrier we thought should have been in séope and the
applicant did not identify -that? And we would ask
that in an RAI and say, "Why isn’t this item in the
scope and the Applicant would respond to us and tell
us why they think it’s not in scope and, perhaps, they
would put it in scope and the staff would go from
there.

CHAIR YOUNG: RAI is capital R, capital A,
capital I, by the way. Go ahead.

MR. ROTH: After the scope meeting and
screening resulté, they would also review the actual

aging management programs to decide is -- are the
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ifems being mahaged appropriately for aéing. And this
is just generically, not necéssarilybspecifié té fi?e
prdtec;ion. And'aga;n, the details_are in the SRP, in

the Standard Review Plan. We also look at the time

"limiting aging analysis, meaning something, was

something in- the plént only actually good for 40
years? Did we had some analysis on i;,thatAéaid that
it wouldn’'t last longer than 40 years? Are these
items properly capturéd and ideﬁtified. The staff -
have their guidance and technical décuments to assigt
them with that.

Getting to the fire protéction specific
portion of it, bear with my while I seérch through
here, on pagé -- if you have the SRP pulléd up,fon
page 2.2-3, there’s an example they provide wheré‘ip
says, "The applicant _did not identify a fire
protection pump house that 1s within the scope of
license renewal". The reviéwer might review or may
review the plant’s commitments to the fire protection
regulation to verify a particular structure does not
perform any intended function at the plant.

MR. O’'NEILL: Sorry, what page was that?

MR. ROTH: 2.2-3. Now, we don'’'t have our
fire protection- experts here today. We have the

safety project manager and the environmental project
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"manager and so the actual people who are doing the

review specific to fire protectioh’aren’t,here to tell

‘me éxacﬁly what they’'re doing.

In a general -- I'm searching through the
SRP.. And I'm looking for items where it’'s reviewing
fire,proﬁection‘jﬁst for Complianée at the outside of
aging related.

CHAIR YOUNG: I'm sorry.

MR. éOTH: I'm looking -- as.I’m looking.
here, I'm searching through this plan of fire
protection looking for iteﬁs tﬁat would support the
staff having to review for non-aging related
compliance 20 years‘in the future. As:I understand it
was the iséue'that‘Aj

CHAIR YOUNG: The question is what do they
do?

MR. ROTH: And for that, they --

CHAIR YOUNG: I mean, what do they do on
fire protection?

MR. ROTH: The fire protection is going to

'be_ not treated any special way from the other

programs. It’‘s going to be were the items identified
within scope? Did they miss a fire barrier? Was it
a passive item that should have been reviewed to see

how it’s aging missed? Were all the proper items in
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scope?l
JUDGE LAM: I would like to hear you
finish';yquf- thqught, Mr. Roth,. 5n when you'‘re

searching for fire protection‘non—rélated to aging,

‘what. were you going to say?

'MR. ROTH: ‘Yeah, well -~

CHAIR YOUNG: Sorry.

MR.~ROTH: Yeah, well,‘what Ifm looking
for is to‘try:to find something that says that we're
looking for non-aging related fire protection issues
within the étandard Review Plan aﬁd I'm not locating
any item that says that we're verifying a non-aging
related issue relative to fire protection and license
renewal.

JUDGE>LAM: You did not find any.‘

MR. ROTH: That's why I'm searqhing
through right now through the SRP.

CHAIR YOUNG: How are you looking for that
by the say, just --

MR. ROTH: I have the documents, a pdf
file of it and I'm searching fér thev word "fire
protection", and skimming it as I’'m going here.

CHAIR YOUNG: Okay, but --

MR. ROTH: It's an active search right

now.
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CHAIR YOUNG: ﬁight;,what I waé trying'to
ascertain wés hpw you. were sgparagingA out aging
related and‘non—aging.relaged in YOﬁr search. It -
sounded as if you were looking for thiqgs that were -
nonFaging'rélatgd.and I didn’t kn0w,how’you were going
to separate it out.”:Would that be.hélpful, to géltdv
the Applicant and then.cgﬁe back pd you?

MR ROTH: Ceftainly;

CHAIR YOUNG: Did vyou have anything
further to --

'MR. ROTH: Wéll, just on-the.contehtiqn
itself, back to thg heart Qf thé iséue, the license
renewal, I would like to point that in the actual 2206
petition prior to the licéhse'renewal'application
existing, the 'petitioners, two of them were

signatories on the 2206 petition said that the NRC

should not accept a license renewal application until

these compliances-are addressed. That was before
there was any application for them to do a review. So
clearly their concern is not a concern with the actual
application.

There’s no deficiency that they were
concerned about there. 1It’s instead an attack on the
NRC’s rules, saying that they -- that we have to have

compliance, current compliance with a current license
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and basis prior to accepting, a license renewal
application. And such attéck is an impermissible
attack on thé‘fegulatidns»and outside the scope.

CHAIR YOUNG: Okay, you sort of switched

off the specific question of what’s included in the

review, ih the fire protection re?iéw.

'MR. ROTH: Yes,b that’s right. . And
certainly SO,'thé goal to'get back to how we are.
reviéwing the‘licensees, pardon me,mthe petitionér’;
petition and that 1is a concern with the current
licensing basis with currenﬁ fire protection issues

rather than a concern than any aging related items and

‘the application:

CHAIR YOUNG: Okay, is your éwitchiﬁg over
to that an indication that "you have no further
information on what the staff does to‘review'the fire
protection aspects of the application and to review
fire protection generally as it relates to license
renewal?

MR. ROTH: My understanding, your Honor,
is that we were going over to the Applicants and
during that time I was going to continue discussions
with the staff to --

CHAIR YOUNG: Okay, we were going to go

over, so you can come back and address the question
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that we wére oh. What confdsed me was that vyou
switched to another issue and I didn’t understand what
happened tovphe_original que$ti5n¢

MR. ROTH: ‘That's -- back to the gist of

our argument, that{s quite correct. We're back to the

‘thrust of our argument rather than the specific

details but we’ll  get back to those after I consult
with staff more.
CHAIR YOUNG: How much more argument do

you have on -- do you want to just finish your

argument? "Is that what you were basically asking
for?

MS. UTTAL: No, I don‘t think he was
asking for that. We will defer to the'Applicant while
he continues his --

CHAIR YOUNG: Okay, why don‘t you then,
moving over to Applicant’s counsel, address one, what
is -- what you’ve included in‘the fire protection --
in the application rélating to fire protection and
what you understand that -- what you understand the
staff’s review to be? What dQ-you have to provide to
the staff?

MR. O‘NEILL: What I propose to do 1is
point out those sections of the application, license

review application, that discuss aging management and
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fire perectiohg That is what evefy systém/ Structure

or;compbnent that is discussed in;this,applicatidn is
‘;screened.tQ déterminé‘ﬁhether or not aging management

'applies‘and:then.discusses how it will be addressed.

Fire_prdtection is no diffefent than any
other system in. that regard. The fire prOtection'

system is evaluated for its structures and components

"and as to how aging management Will be addressed to
“insure that. the component structures and systems will

function as required over the extended life. That is

whét ﬁhis énﬁire application is all about.

CHAIR_YOUNG; ‘Right, right, but-wﬁat I was
trying to get 'some undérstanding' of was how this
dichssion-at Section 2.3.3.31 -- T know the’beadiné
haé the word'faging" in it but the word “aging"jis niot
used frequéntly. I did'a search earlier on but I
don’t have my computer here, is not mentioned very
much through the‘discﬁssion of what the application
characterizes as being within the scope of. license
reﬁewal. |

| Just.for example, on page 2.3-116 and 117,

that’'s where the Senate said, T think we quoted in our
order, "The fire protection system 1s in the scope of
license renewal because it contains components that

are safety related and relied upon to remain
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functional during and fellowing design basis eventsf,. 
and so forth. And maybe I'm missing it but there

doesn’t appear'té-be real specifiec tying .of any of

- these things to aging.

MR. O'NEILL: Okay, I would recommend that
we first lookbatspaéé 2.3-1 which is the introduction
to ﬁhe'section which you quoted from.

CHAIR YOUNG: Okay, let’s see, let ﬁe get
that. Oh, okay, 2.3-17

MR. ‘O'NEILL: Yes, SO _this iév the
introduction to --

CHA;R.YOUNG: I quoted from 2.3.3.3i but
let mé find 2.3 -- say it again.

MR. O'NEILL: 2.3-1.

JUDGE MIGNEREY: You dbn’t have a
numerical pagé number, do you?

MR. O'NEILL: No.

-MR. RUNKLE: It’'s page 61 of 346 in thé
PDF. |

JUDGE MIGNEREY: 2.37

MR. O’NEILL: It’'s Section 2.3. It’s the
heading. So if you can just click on that, you can go
to that, too, you can link it.

JUDGE MIGNEREY: Got 1it.

MR. O'NEILL: So what this section is all
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about is the scréen;ng' of .mechanical systems for
detérmining thé complimenté within the scopé of 54.4,
thaf meet the requirements 5f454.21(A)(1y which is,
“The identified complimenﬁs consequently requ;re an
aging management review for license rénewal". That's
what this is all about. Every section here, every
system, is reviewed for thatfséle purpose.

CHAIR.YO&NG: All right, every section -- -

MR. O'NEILL: Every{mechanical system that
is in this Section 2.3 --

CHAIR YOUNG: Section of the application.

MR. O’NEILL:” -- of the.application is
reviewed for aging managemént. It’'s screened to see
what will require aging management.

JUDGE-LAM: So_anything related to nénf
aging phenoména is not part_of the appliéation.

MR. O'NEILL: It’'s screened out
efféctively. I mean, but what this is telling you is

how you get from here to there. It is not part of the

‘application, that is correct.

JUDGE LAM: So given how blig' the
application is, you do not put in this section -- you:
do not put in aging related pluses on every line. Is
that what this is here?

MR. O’'NEILL: This gives the results of
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the screening. Here’'s what was done andAthenwlater'we
will.show you that results in tables.

| | JUDGE LAM;. So my point is,‘ you got -
application. | ' |
MR. O’NEILL: Correct.
JUDGE LAM{ ‘You blearly spell ouﬁiyour.
intént what the scoﬁe is which is only épecificaily

felated.to aging out in the introduction. And once in

awhile you will come back and re-emphasize that, but

" there’s no need for you to say well, this is aging

‘every line, every single line.

MR. O’NEILL: Because that’s what the --

_if you 1look back at 2.3, and you iook_at what the

regulations are talking about at 54.21(A) (1), that’s

what this whole thing is about. It’'s not about
anything else.
CHAIR YOUNG: Here’'s my guestion or a

question; I understand what you’'re saying. What I’'m

not following is are you also saying that the purpose

of having the Section 2.3.3.31 Fire Protection System
in the application is not to say what's relevant but
to provide a data base to screen to further narrow
down to what’s relevant?

MR. O'NEILL: Thié says, here is the fire

protection system.
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A CHAIR YOUNG: I see ybur people nodding
back here.
MR. O'NEILL: ‘Right.
CHAIR YOUNG:i Tell them to say it té ybu
SO you can say;it‘on,thé record. |
MR.‘O'NEILL: yWell, I was going to séy}
the answer is ves. Tt says, 2.3.3.31 describes &he
system, in this case fire pfotection éystem éhd’talks
about the scoping and screening of the'systems, talks
about what is considered to be subject to aging
management and it;s‘alfelétivély short proVision which
if you go to 2.3.117; then:Séyé, "Component sﬁbject to

aging managemént review". And it begins to list in

broad terms those components subject to aging

management review.
Then you go onto the next system. But

that doesn‘t end the discussion but that is the

‘summary under the screening of the mechanical systems.

CHAIR YOUNG: Give me a second here.

MR. O'NEILL: Sure.

CHAIR YOUNG: All right, maybe this takes
special skill to read but I guess I'm not -- it’s not
self-evident that the purpose of the fire protection
section is merely to provide context for what'’'s really

relevant and that the only things that are really
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relevaﬁf at those thipgs thaﬁ.étart in Table 2.3.3-27.
MR O'NEILL: That’'s not the end of the

storyf

CHAIR YOUNG: °~ Part of the reason I say
that is because.at‘tﬁe bottom of 2.3-116 where we
quéted it séys, "“The fire protection system is in the
scope of licensing because it contaiﬁs", and then it
lists four thihgs. Now --

MR. O’NEItL:  If it wasn‘t importént to
safety, you wouldn’t_ have to WOrry about aging
management . .So.you_have‘to justify going through this .
exercise. That’s all that does. There is nothihg in
this application other than an eValuation, scréening
and evalﬁation of aging management. Ydu have general

descriptions of what systems you’re looking at and why

it’s important and why you’d want to manage aging in

the first place, whether it’s directly a safety system
or it is related to a saféty system in some way, but
that’s the whole purpose of this entire 1600 and some
page document.

JUDGE LAM: So everything in there talk
about fires protection system, it’s only put in there
for the sake of discussion Qf aging management --

MR. O'NEILL: Correct.

JUDGE LAM: -- for us.
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MR. O'NEILL: So if you then --
CHAIR YOUNG: No, it’'s only there for the
purpose of providing a context --
MR. O’NEiLL: ‘A context of course.
';CHAIR YOUNG: - f{ for narrowing down to
thoée-smallef parts-of it that YOU say are subject to
aging.managément or time limited aging énalysis.
MR. O'NETLL: Sure this is the -- yes,
there are certain -- a fire protection system has
certaln structures, it has certain components, it has

certain materials. Now, in there what do we have to

" look at and what need not be reviewed for aging

management? That’s the scoping. And then we go --
then if you go further, you see more results. So
perhaps you could turn to 3.3-34 which is --

CHAIR YOUNG: I'm sorry, say that over

again.

MR. O’NEILL: Page 3.3-34.

CHAIR YOUNG: 3.3, going back 1in other
words.

MR. O'NEILL: Well, 3.3.

CHAIR YOUNG: I’ﬁ sorry, 3.3, okay, got
it.

MR. O'NEILL: Page 34. This says, "Aging
management review results". This is the big picture
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because you can see it’'s only a little over a page,
and it‘s an outline of materials, . environment, aging

gffeéts "requiring management, aging management

. programs.

CHAIR YOUNG: One moment, please..
MR. Q’NEILL:‘ and if you look under aging

management programs,. for example, there’s a fire

‘protection programn.

MR. RUNKLE: Excuse me, I'm getting a
little behind myself here. Can you slow down just a
minute?

CHAIR YOUNG: That’s 3.3-34, right?

MR. O'NEILL: And 35, yes.

CHAIR YOUNG: I guess one guestion I would
have. is why you didn’t make these points, or if you
did, where did you make these,points in your answer?

MR. O'NEILL: Well, I don’'t think we ever
thought was would get to this kind of discussion since
it’s outside the scope of license renewal. But you
raised --

CHAIR YOUNG: - Since what is outside the
scope of license renewal?

MR. O‘NEILL: Fire protection is outside

the scope of license renewal.

CHAIR YOUNG: Well, fire protection is not
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outside the scope Of license renewal.
MR. O'NEILL: Exéept for aging'managemént,
excuse me, yes.
CHAIR YOUNG: Okay, but did you say thaté

MR. O'NEILL: Yes, we said that and, of

course, there was no issue. raised with respect to

aging management.. There waé no section of this
license application that we were directed tovthat
fault wés found with that we should address. So I
waén’t going to jusﬁAgive you a tutorial onvthis
entire application without- something with'speéificity
that I should be loéking at. That'’'s why we didn’t
address that.

JUDGE LAM: Well, there was 'a theory,
earl;er theory that fire protection system, per se,
was mentioned in the application. That anything we
did to the fire protection system, per se, 1is fair
game for license renewal since in the applicétion you
talk about that. Now, your clarification right now
has to do with well, we talk about fire protection
system in our application only for age management
review and nothing else.

MR. O’'NEILL: And indeed it’'s the same for
every other system. Then the --

CHAIR YOUNG: I think there’'s probably
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sbme middle'éround that could have been feached ig
your.answer to the effect of although -- and let me
see if ‘I.understand your argﬁment. Although the

contention raises fire protection which has some

. aspects which are related to aging, the contention did

not specify which aspects, if any,'that it’s talking
about‘are related to aging. That was not the argument

that you made anyway. Let’'s mové on from that and

get to what you‘re saying at this point.

MR. O'NEILL: The Standard Review Plan
wasn’t raised until the reply.

CHAIR YOUNG: Right, but --

MR. O'NEILL: So therefore, there was --
that issue wasn’t even on the table. And we had
nothing to direét our answer to until that reply and
your question.

CHAIR YOUNG: Well, all right.

MR. O’NEILL: Then if you reéily want to

get to the bottom line substance, there are a series

.of tables that began at page 3.3-261 and continue on

to 3.3-291, that summarized the aging management
evaluation of the fire protection system.

CHAIR YOUNG: Before -- let’s move back a
second to the previous page. Okay, "The following

fire protection system aging effects require
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‘management change in méterial,property": All rightj,

the’contentiOnfmentiOns certain things, fire barriers,

I think, right. So, I mean,: ;o;-have made a

3cbnténtion}“ there has to be a certain.'léVe1, of

specificity. There needs to be a reference to the

applicatioh. This contentiéﬁ does refer to the
application and it does talk about certain types of

fire barriers, fire doors and penetrations for pipes,

electrical cable, conduits, HVAC ducts and Mr. Runkle

'talkedAabout, as an exanmple, the cable cﬁvéring being

subject to breaking down.

And I don't think;—é

MR. O'NEILL: Your Honor, I dj'on’tvreaAd the.
contention that way at all. I‘'ve read a contention
that said -- )

CHATR YOUNG: 1I’'m just reading from the

contention. I‘'m not interpreting it. I'm reading

~from it on page 19.

MR. O’'NEILL: It‘has to do with present
compliance. That’'s what the contention is all about.
CHAIR YOUNG: okay, look at page 19 of the
petition. The second paragraph under supﬁbrt of
contention, “The present license renewal application
at Section 2.3.3.31 in the technical info;matién",

which 1s where we got the section to look at --
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MR. O'NEILL: Sure.
CHAIR YOUNG: -- "in .the technical
information deécribes fire pfotéction systems and as
encompassing a number of systems including certain

types of fire barriers, fire doors and penetrations

- for pipes, electrical cables, cbnduits and HVAC

" ducts". And then it goes on to discﬁés further, the

materials in some of the fire barriefs.

Now --

MR. O'NEILL: Nothing about aging
management.

CHAIR YOUNG: All right, but what I want
to ask you 1is just as a factual mattgr,‘when this
refers to change in material properties, do any-of

those changes in material properties relate to any of

-these fire barriers, fire doors, penetrations for

pipe-? I mean, I would assume that they would,

wouldn't they?

~MR. O'NEILL: I'm sorry, where are you
reading change in material propertiés?
JUDGE MIGNEREY: On page 3.3-34 of your
application.
MR. O'NEILL: Oh, I was looking -- you may
hit a level where I'm not sure I can answer whether or

not change in material properties would refer to a
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fire barrier. "Some things, as you know,'chemically

will change over time. "I don‘t know because I haven’t

gotten to_that-lével of detail, to say .and answer the'

question that a fire barrier -- a matérial of the fire

" barrier will change in properties. I don’t know.

CHAIR¢YQUNG: Okay.

JUDGE LAM: Even if it does, even if it
does, I don’‘t know who our reading the éontention in
TC-1 would maké that nexus; I don’t want to do
anybody’s bidding. How would the Board read TC—i to
make that direct ;—

MR. O'NEILL: One of my colleagues has
broughﬁ.to my attention that with respect to fire

barrier assemblies, what Table 3.5.2-2 says 1is

reviewed --

JUDGE MIGNEREY: 3.3?

MR. O’NEILL: 3.5.2-2, the aging effect
requiring managément .is' the loss. of material and
cracking in the fire bar;ier. So that is -- there are
many tables acgually»throughout this. I picked the
most largest groups which for every system and a lot
of systems will have fire barriers with respect to the
cables in those  systems. There will be a fire
protection system, there will be other systems that

have barriers and they will be included in a table
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which will talk aboﬁt how materials or comﬁonenﬁs or
structures are managed for aging throughout the
renewed 1icense_life of the plant. |

CHAIR YOUNG: Okay,.let me see if I can
sort of recap something here. Now, I -think probably -
- well, you tell me, had the contention géne on‘éfté;
menﬁioning.thesé ceftaih types of fire barrieré_énd
fire doofs aﬁd so forth and so on, had they‘said(
"These are subject to:aging management becéuse of the
maﬁe:ials in them és demonstrated at Table 3.5,
whatéver -

MR. O'NEILL: I would have said, yes.

CHAIR YOUNG: -- that you would have said

‘that that was in scope.

MR. O'NEILL: Right.

CHAIR YOUNG: And in making rulings on
contentions, there is range ~- there’s a spectrum and
at one end a contention is not admissible. It may not
even mention the application. At the other end, it
would be the nature that I‘'ve just described to you.

This contention does mention the application, does
mention a section of the application, does specify
éertain types of fire barriers. It does not focus in
on aging. It focuses --

MR. O’'NEILL: Or what’'s defective about
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the aging management pfogrém.
CHAIR YOUNG: Right, it focuses .onbtlvfle -
Whether these things are éoing to continue or goingito
be in compliance in the term of the license renewal 
MR. O'NEILL: Well,. that doesn’t say that
in the.bontention, your HOhor. 4That Waé néw in this
argumentf ,Thisréonteﬁtion speaks dnly to the‘présent
day. This contention, as written,.oniy says, "Wé
sﬁould not consider licensé renewal until we're in

compliance". That was a revisionist’s view of the

contention because of the Director’s decision. -So we

didn‘t certainly address that because that was not the
contention.

CHAIR YOUNG: I think you’'re right, that
that was the general -- the way you describe it was
the general crest of the conténtion but the extended
pefiod of operation is mentioned at least in the
contention. So I'm just trying to take a fresh look
at it based on the arguments you’'re making now.

JUDGE LAM: So as you see it, Mr. O’'Neill,
this contention as it stands, has two faults. One, it
does not talk about aging. Two, it does not make any
allegation of how efficient the aging management
system is in the application.

MR. O'NEILL: There is no statement with
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basis’and séecificity of What is deficient in aging,
ménagément for thebfire_protéction system or barriers
or anything else for that matter. That's nuﬁber one.

Number two, this is obviously not a time to discuss

'the merits. But let me -- if you read the Director’s

deciéion> it does hoE support a basis for there is a
problenlwith reasonable assurance of public health and
safety with respect to the present fire protection
system at the Harris Plant.

Indeed, the two --

CHAIR YOUNG: I'm not sure I followed that
sentence. Would you say it over again?

MR. O'NEILL: Okay, I'm sorry. The basis
that Mr. Runkie said over and over again for ‘his
allegations that we are out of compliance and the
plant is not being operated safety, we had to lisﬁen
to that over and over again, there is no basis for
that. What he argues is the basis is the Director’s
decision. The Director’s decision carefully says why
the applicant or the 1licensee in this case, 1is
operating within public health and safety. They've
done a safe shutdown analysis to show that the fire
protection system as it is presently operated, works
just fine. So we could get into a long discussion of

what the licensing basis, current licensing basis but
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‘it includes the use of AMC and MT (phonetic). Indeed
we litigated this issue at the original licensing of

the plant and the current licensing -basis. has not

changed. So there is no big, you know, we’ve been out

of compliance since 1989 and'operating the plant. If

we weré; thé NRC WOuld‘obviously not be doing their

job and the Director;s decisidn explains that --

CHAIR YOUNG: All right, all right.

MR. O'NEILL: -- in careful detdil.

CHAIR YOUNG: All right.

MR. O'NEILL: No basis. .

CHAIR YOUNG: Ali right, slow down for
just a second. I believe what the Director’s decision
says, among other things is that_the appliéant intends
to file a liqense amendment application af some point
in tﬁe future and that 50.48 says that licensees who
wish to use performance based methods iﬁstead of the
other requirements, fire protection requirements,
shall submit a request in the form of an application
for license amendment. ‘And it sounds at though what
they’'re concerned about, what the petitioners are
concerned about is that no iicense amendment
application has been submitted and that while there’s
an intent to do it in the future, there’s this interim

period where there’s no compliance with either set of

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

127

‘approaChes. And as -I understand 1it, .what "those

performapce'béséd:methods are going to'bé is not --
has not actuaily .béen resélved a£ this point and
thefe's some ‘dissension about that.
_ S0 I‘think you/re-righﬁ,}you.were rightlin
your introduétioﬁlto that last'péint; which.is thaﬁ wé
don’t necessarily waﬂt tb-get into the ﬁerits; It
éeems té me at this point, I .want to hear ffom
everyone, buﬁ it seems to me at this pdint ‘the
question is; whether the failure to tie the barriérs
and other components or equipment to, specifically to
aging questions, to specifically challenge the aging
management of those, is the -- is becoming sort of a
deﬁerminative issue here.

Ié there -- and I want to hear from you.

MR. RUNKLE: Your Honor, I may be able to
stop the argument. I‘'d be glad to stipulate on the
record that the contingent does not address the aging
of the fire protection cables or conduits.. It
doesn’t, It goes into the reasonable assurance and
the lack of compliance.

CHAIR YOUNG: Okay, then --

MR. RUNKLE: We don’t have an expert. We
haven’t brought that in front of you and if you would

rewrite the contingent to do that, we could not defend
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it

'CHAIR YOUNG: . Well, here’'s -- -then it

takes us back -- youYﬁeqright, that-dbes shQrQLCircuit

thingS:.:Then what that»aOéé is it takes uskbacklto
5'4.29._.‘ |
| .VMR.‘ RUNKLE}{ Yes, ma’an.

v CHA_IR QOUNG:, And the_ .f'act'- tha;t‘- the
reasonable assurance Ehat you're télkingiabout'is
there' limited -- is limited in bthat"rulé to the:
matters iaentified in paraéraphs~(A)K1),and (A)(25,}in'
other.wofds,-managihg the_effecﬁs Qf agiﬁg and time
limiting'aging analygis. |

ME. RUNKLE: Yes, I'%}g been 1looking at

54.29 and I don’'t think it really effects our argument

that there’'s a preliminary determination that you have

to make that there’s going. to> be a reasonable
assurance of compliance. I mean, we’'ve made our
argument on that.

CHATIR YOUNG: Welif let me ask you then,
the argument that was made about the . introductory

language of NUREG 1800 was that that was introductory

and that later on in the body of the NUREG it goes

into more specifics. And indeed, the language that

you qudte in your reply from NUREG 1800 from the

introduction; let’s see, is broader but that the rule
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limits that ‘fﬁrthé;‘ to the‘ aéing' ;— managing the
effects of aging anditiﬁe limited aging analysis.

Now, the next.questiqn I had for.the staff
was, well, what does the staff review? Does the staff
review only those things’that-are relatedrto managing-.

the effects of aging and time limited aging‘anaiysis

"or does the staff’s review go -- is it broader than

that?

MR. RUNKLE: Well, I think you --

CHAIR YOUNéE Ahd we'hayen’t gotten an
answer to that ?et. |

MR. RUNKLE: I think you mis-asked the
question. The question is not what you review. The
guestion should be what afe you éupposed to review.
And I think fhe --

CHAIR YOUNG: 4Well, that’s another
question, certainly.

MR. RGNKLE; Yeah,VI think those are two
different questions beéause they’1ll -- I meén, what
they do may not be what they’ré required to do. And
if you look at the NUREG 1800, that was promulgated
subsequent to the issuance of the Rule 54.29. 1It's
the interpretation of what the means and may I suggest
that 54.29 is pefmissiVe, that may be issued by the

Commission but it doesn’t not say what is the complete
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review .of ‘the sﬁaff. The cdﬁplete review'ofvthe
staff comes under NUREG 1800 which iévto 1o5k.at.
teéhnical informatién; general information, necessary
teqhnical specification, environmental review and
gQing backito our reasonable assgfance language. And‘
whether‘ the? only .look' at. aging because}_ as the
applicant said; that’s the only thiﬁg that they think.
is ;— that shoula_ be reviewed, and the staff is

saying, that‘s the only thing they review, I think

‘that begs the question of what should they bé

reviewing.
CHAIR YOUNG: Okay, but let’'s back up a
second. The reason for aéking what the staff does

review is because the Commission has said ‘that the

scope of an adjudicatory proceeding is the same as the

scope of the staff’s review. So the issue of what the
staff reviews may come into play and may bring into
play things that have otherwise been excluded by the
Commission in Turkey Point and in its regulations. So
when you ask what should the staff be reviewing, the
rules govern, the Commission’s interpretation of those
rules govern.

Normally guidance documents such as a
Standard Review Plan, while they may be persuasive,

they’'re not binding on a licensing board for example,
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in making our rulings. Now, under”soft of common

sensical or equitable or whatever kinds of principles,

‘and actually I once went to a presentation by the

former General Counsel of the.NRC, Peter Straﬁss, who
now teaches administiative law at Columbia University,
érguing that tﬁe guidance dbcument-shouid,‘in'fact, be
bindiﬁg on the Staff.

So,:when you identified this parégraph,
and looking'athurkey Point.saying the.Scope is the
same, and you show us this broad paragraph that says
the staff needs to look to see whether -- let’s see,
wﬁere there’é : réaéonablé éssuranée that the
activities, general open, authorized by the renewed
license, will continue to be conducted in accordance
with the CLB, then that possibly opens this up further
than just aging issues.

But when you compare that to the rule, the
argument that the applicant is making that this is
sort of a summary of part of that rule and that the
rule goes into more detail later on and limits it to
the aging issues which the Commission has certainly
said and which has -- I mean, there’s no doubt about
the fact that the Commission has probably limited the

scope of license renewal proceedings more narrowly

than in any other type of proceeding. That argument
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does make some sense.
MR. RUNKLE: Well, let me suggest though

that NUREG 1800, I just .guoted from sort of the

initial introduction, it’s a fairly substantial
document that is -- that has a whole lot of,cher
things'in it than just aging. It’s a -- I think NUREG

1800 has like 1800 pages to her.

CHAIR YOUNG: ‘Well, right, and that’s th
I want té know -- I want to know what the staff’s
review‘consists of but for example, on page 2.2—2
there are two references to acceptance criteria, “For
the applicant’s implémentétion bf its methodology té
be acceptable tb staff should have reasonable

assurance that there has been on omission of plant

. level systems instructors within the scope of license

renewal", and then below that under Section 2.2.2.1,
at the eﬁd, "Systems instructors relied on a safety
analysig, and plén evaluations to perform a function
that demonstrates compliance with NRC regulations for
fire pfotection“, and then it gives a cite 50.48,
Environmental Qualifica;ion PTS, Pressurized Thermal
Shock, ATWS, I don’'t know that one and station__
blackout and then it gives citations to the rules for
those.

I agree, we need to hear more from the
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‘~staff on'What the staff’'s review consists of and

“whether it is strictly limited to aging issues, the

safety review or whether it’'s broaderlthan that. And
T think there’s no question that this fire protection
issue is a_significant iésue" The question is whether
there is authority forAgs admitting the contention
given that thére’s no reference to aging. And I
thought you had a good argument, the érgument in your
response that says, the language that you quoted from
the‘Sténdard Review Plan is sort of a summary or
feference to a part of 54.29 but that 54.29 is more
specific and it's thé rule that governs.

That argument makes sense to -- certainly
to an extent and it may end up foreclosing the
contention. So I think that’'s what you need to
address and in addition we need to hear from the staff
what their fire protection review does consist of.

MR. RUNKLE: I’ﬁ afraid that any further
argument I give will just be rehashing  the same
ground. I mean, I think our position is clear on
that. We've briefed it out. - I don’t have much more
in my quiver to send over you way. I mean, our
argument has beén made on that. The staff -- the
determination, we think is a -- this presumption of a

reasonable assurance of compliance has to be
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.- _addressed. - And that“goes' beyond ‘the aging

_réquirements; ‘And ‘I understand the limitations of =

saying thét we're nqt-just_lookiﬁg at‘the, yog»know{‘

«.elecﬁrical.conduits’aé théy agel- Tﬁét-may;eygn be a-
generic,probiem,vI_dbn”tiknoQ.- We’dénft havé the
e%pertise or the --= you_khow,:the exﬁeft affidaviﬁé.

" You know, Fhat,f_ if we would try‘tovﬁfing that up ét

thié' point, 'We don’t have thé 'sﬁppdrt' and the
affidavit_tg'really Say, I meéﬁ, in'the p¢titiQn to
really make that.argﬁment.‘

JﬁDGE LAM: Now, Mr. Runklé,_ do I
understandYWhat‘you are saying? ,'DOII understand
ybu're saying number one, you’'re willing to stipulate
contention numher one has ndtﬁing fo do with aging.
Two, even 1f vyou were allowed: to< rewrite the
contention, even if, you have no technical éxpeft to
support that contention related to éging?

MR. RUNKLE: Yes.

JUDGE LAM: Thank you.

MR. RUNKLE: Because our issue is the
initial determination has to be whether there’'s a

reasonable assurance of compliance given the history

and projection into the ‘future. aAnd that’s the
contention. And there are -- I mean, it’s a legal
nmatter. I mean, it‘s not based on -- we have the
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-récord in front of us that’'s all based on if I was

bringing it to a hearing, you could take judicial

~nétice. I mean, I think there’s substantive evidence

that can be pfesented on it,»but it all goes to thed
basic légal"argument' of.:whether being out of
compliénée now and not being in compliance at some
future date is'felevant to‘the-relicense.

CHATR YOUNG: T think the barrier that --
barrier, no pun'intended, that you need to hurdle is
54.29 and what Mr. O'Neill pointed.oﬁt, the limitation
of the reasonable assurance concept to managing the
effects of aging and time limited aging analysis.

MR. RUNKLE: Well, and that’'s why -=-

CHATR YOUNG: So why don’t you --

MR. RUNKLE: That’s why the NUREG 1800 is
SO important because that is the staff’'s
interpretation of their responsibility for reviewing
a relicensing. And whether that’s what they think
their responsibility is or not, or if that’s what they
actually do as part of their review, that lays out the
scope of their review.

CHAIR YOUNG: But if, in fact, let’'s --
you know, I haven’'t gone through every line of the SRP
but if in féct, the introduction gives the general

principle and then arguendo in keeping with 54.29 in
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the bddy' of the NUREG goes 1into that with more

specifics, such that it is, in fact, limited to these

.aging 1issues, which 1is the generally understood

approach to the safety review inv all the license
renewal proceedings which the Commission went over ip
Turkey Point, then I don't -- at this poiﬁt,.l aon’t -
- I'm not seeing any way that your argument -- that
there’'s a broadef responsibility to look at reasenable
assurance than what’'s stated in 54.29, I'm not seeing
thas.‘ The‘answer lies in the body of this and what:
the staff tells us.

MR. RUNKLE: Okay, I mean --

CHAIR YOﬁNG: And if you have anything
further toloffer on that}-you ——'you know, the‘door
has been opened to the SRP. Tf there’s anythiﬁg
further in there that we need to look at, we can look
at that. But --

MR. RUNKLE: But if the staff tells us on
the record the scope of their review as it relates to
fire protection, that’s in the record. And if that’'s
the -- if that’s what they do as opposed to what they
should be doing, that’s an appealabie matter.

CHAIR YOUNG: - And also, you’‘re arguing
what they should be deing. What I don’'t -- I haven’t

heard yet is the authority that there’s anything other
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R there’s anything to support that other’ than this

gne's§aﬁementiih-the intrédgction;
“'MR._RUﬁKLE?‘-Oh"ghe.f" I ﬁean, ilmeanh we.
reference NUREG 1800 but it's a fairly substantiéi
décumeﬁt that'—;
| CHAIR - YOUNG: Rigﬁt, I know.
MR. RUNKLE:  oh, doAyéu have}é copy?
CHATR YOUNG: Yes, I do. ‘
JUDGE MIGNEREY: We do.
CHATR YOUNG: 'And we can take a break and
you“re‘Welcome to -- h
MR. RUNKLE: No, my argument is out on the.
table and that’s what I‘'ve got. |
MR . O’NEILL: Judge Young,‘before'yourput
1800 away -- | |
| CHAIR YOUNG: We’'re not putting it away.
MR. O’'NEILL:  -- there is one very
importanﬁ-section which I didn‘t have  a éhance tQ
mention, so I want to maké sure it’s on the record.
- CHAIR YOUNG: Okay.
MR. O'NEILL: Iﬁ’s 4.7.1.
CHAIR YOUNG: Of?
MR. O'NEILL: Of 1800, page 4.7-1.

CHAIR YOUNG: Okay, hold on just a second,

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16
17
18
19
20

21
22
23
24

25

EMR.VOVNEI;L: 5;1;
CHATR YOUNG: 'Thaﬁ's ﬁear the éﬁd, okayﬂ
-»Mﬁf O'NéiLL: ‘4;7:11, o
CHAiR YOUNG : 4,7;15

" MR. O'NEILL: = -1 excuse me, -1. It’'s

Section 4}7.1;‘

CHAIR .YOUNG: Other plant specific time

- limited aging analysis.

MR. Q;NEILLu And.yoﬁ loék‘ét'the areaé in
reﬁiew/ third paragraph, I can read it to you or you
can read it;

B CHAIR.YOUNG: "Liéeﬁse~fenewal‘reviews" .
go ahead{aﬁd read»it.

MR. O’NEILL: FLicénse renewal reviews

focus on the period of extended operation. _'Pufsuant

‘to 10 CFR 50.3, if the review is required by 10 CFR

54.21(A) or (C) show that there is not reasénable
assuraﬁce during»the current liceﬁse term that license
activiﬁieS'will be conducted in accordance with tﬁe
éLB, the licensee is required to take measures undér
its current license to insure that the intended
funCtion of those systems, structures or components
are"

CHAIR YOUNG: Excuse me, you're qﬁoting

the same language that we put in our guestion on page-
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2, right?

Mé. O'NEILL: No, bécause it’s -- your
questiénﬁ I think, on page 2 was_thé intfoductory
language'.

CHAIR YOUNG: Well, lpok on page 2 of --

MR. O'NEILL: Oh, I'm sorry.

CHAIR YOUNG: Well, it’'s there and
aétually let me tell vyou one of the reasons for
putting that there:

MR. O'NEILL: That’s the one that goes to

‘what the review -- the scope of the-license renewal

review which then ties in with Turkey Point.

CHAIR YOUNG: Right, okéy, but read the
last sentence of that aﬁd this is an interesting
paragraph;

MR. O'NEILL: "The adequacy of the
measures for the term of the current license is not
Within.the'scope of the license renewal vehicle".

CHAIR YOUNG: Right. It doesn’t say the
adequacy .or how well the licensee <f¢théféompliance of
the licensee with the current licensing basis in the
term of the extended license is not‘within the scope
of the license renewal.

MR. O’'NEILL: Well, it doesn’t say that,

you’'re correct.
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CHAIR YOUNG: Right.
MR. O'NEILL: But it’s also not what the

contention was all about or is there any basis for.

\‘such an éllegation.-

CHATR YOUNG: Well, let’s not change_over

to that sﬁbjeét right»néw. We're talking about this

llanguage 'right ‘now and thié language, ~actually,

'reading it, at first one might take it to mean that

you can’t look at whether the license will continue to
be inAcompliance with the CLB during the term of the
renewed license, but then the.last sentence in saying

what s not within the scope of license renewal review,

-limits it-to'the adequacy of the measures for the term

of the current license.

So one could argue that if that's what not
within the scope; then the adequacy of compliance
Wiﬁﬁin the extended term, one could argue, would be
within the écope. So, I mean, I think obviously --

MR. O’NEILL:, You’‘re going to have to turn
it on its head, I guess, but -

CHAIR YOUNG: No, no, I don‘t think you

turnbit on its head. I think there’s even a Latin

’principle that means something to the effect of if

it’s excluded, then it’s not meant to be included
within the principle that yvou're -- that’'s a very poor
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tfénslation of 1it, butrin any event, I ddn“t'think"

" this necessarily supports your argument . .

MR;.O’NEILL; Except:tp.the extent that_

this as the introductory all have to be consistent

‘with 54.29.

CHATR YOUNG: ,Bgt.thié-thing,thgt:yoﬁ'
‘Quotgd doesh’t even reference 54.29.‘7it‘referenées
'54.30.

CHAIR fOUNG; well, 54.30 is that’s'nqt'

included.

CHAIR YOUNG: Well, right, and then it
says what’s not ‘inéiuded is the adequaqy of the
measures for the term of the current licénse. So you
know, I mean, I think the least thét can.be said 1is
thét this is not a model of crystal clear drafting.

MR. O’NEILL: Well,,it;s Curreptly‘also 
said that the contention that was proffered by this
petitioner which goes‘only to the current license term
is certainly not consistent with this language and
certainly with Turkey Point.

CHAIR YOUNG: Well, vyeah, that’s your
argument and you know, I’'m not sure that it -- I think

the focus of it is, as you say, that the renewed

‘license shouldn’t be granted until they can show that

they can comply with it now or some time in the near
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future. ‘But there - 'is -~ 'I; don’t ‘think that it
completely leaVes out any reference_td the'réhewal

. term: So again, I think we get back to ybur«sprongest'>f

argument, the staff’'s strongest argumént is reiying on

.54.29 but as Mr. Runkle.points out, NUREG 1800 is a

fairly _largé -document and it~ ﬁéy’ warrant further

.consideration. And agéin,rl wQuld'stiil like to hear-

from thé sﬁaff on is thefe'anYone frbm ﬁhé staff Qho
knows who can talk about NUREG léOO and.who can tell
us,‘unequivocally that'ghere’s néﬁhiﬁg in here that
the staff revierv that has .anything~ to. dq Wifh‘
an?thing othef than aging, for egample.

MR. ROTH: It's our understandihg that

-that’s correct. This isn’t an aging review. It may

be helpful, too, I wanﬁ to go to a Commiésibn Policy
Statemeﬁt that addressed what the staff is looking at
in license renewal and that was in COI 98.18 which is,
"Policy and the Conduct qf Adjudicagory Préceedings".
And in that the Commission wrote, and I'11 just read
from that page. |

CHAIR - YOUNG: Hold on a second. I may
have that. Let me just see if I do.

MR. O'NEILL: May I have the citation
again, COI? |

MR. ROTH: COI 98.18.
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MR. o/NEiLL{  902
MRlvROTH3"§8, thafls from.Jul? 25,»1998Q
'éHAIR‘YbUNG{ Okay, go ahead. |

" MR. ROTH: In it5the particulaﬁ language

éays, “The - scope. of the proceéding;; and as 7thé

conSequence the‘scope’6f the cbntentionsvthat may be

admitted is limited by the nature of the application

énd pertinent Commission regulations.' For eXample,A
with réspect to license renewal, under the governing

regulations in 10 CFR Part 54, the review of licénsé

“renewal -‘applications 'is confined as to matters

relevant to the éxtended.period.of Qperatioh réquested
by the Applicant."The'safety review is limited to the

plant, system, Structﬁres and components as delineated

in 10 CFR 54.4 that will require an aging management

review for the period of extended operation or are the

‘subject of an evaluation at the time limited -- of

time limited aging anaiysis“. So what’s that --

CHAiR YOUNG : What/s the page number for
that? |

MR. ROTH: Actually, I have West law, one
second. |

CHAIR YOUﬁG:’ I think that was published
in the NRC Reporter, wasn’'t it?

JUDGE MIGNEREY: Yes.
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MR. ROTH: Yeah, and I just have to pull
it up here.

MR. RUNKLE: Can you cite to your answer,

your response to the initial petition?. Do you have a

page number tﬁere? It might be easier to follow you?
MR. ROTH: I don't believe I ciﬁed'98.l8
in my response if that’s what you’re looking for.
MR. RUNKLE: Well, then, .your Honorl it’'s
hard fgr me to respond to a document that hasn’t been
brought out on the table till today. I’'m sure that we
could all get on the Adams system and find all kind of

documents, but I just can’t respond to some policy

'statement from 1998 without at least a little bit of

warning.

MS. UTTAL; Judge, I wanted to add -- did
you -- |

MR. ROTH: Yes.

MS. UTTAL: I just wanted to add something
about the staff’s review of these matters. I think

that the scope of the staff’'s review would be borne
out by all the SﬁRS that we have done in license
renewal space. They only deal with the aging issues
and the TLAA. Even though they’'re fairly thick
documents, that’s all you’ll see there. And it is in

compliance with the regulations and we’'re limited by
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the fegulations also as to what wé'would be loning

for.
j-CHAIRﬁYOﬁNG;  Bﬁtkwouid[yog égrée.j; Qbuld'
you agrée that ﬁhiS  introdqctory 'languagé in the
Standard,Réview’Pian ié pretty épén—endéd, and‘from
the outéide lookingiih, théﬁ it would:maké'éenéefto
réad‘it like the petitionersﬁére:reading_it? “
MS. UTTAL: Which éarticulaf“paragraﬁh? 
I’m_starting to 1o$e things; h
jCHAI§ YOUNG = The Qne'that we quoted‘ih
our qﬁestion*froﬁ’tﬁe introauction.' I’ll.try.to find
that.
MR. ROTH: ‘And'I beiieve the cite you7£e

1ooking'for would be 48 NRC 18 at 22 but,I’m looking>

.at a West law version, so I'm looking at the asterisk

- numbers to make sure I have --

JUDGE MIGNEREY: I'm not doing anything
else.

CHAIR YOUNG: Okay, hold on just a second.

I'11 try to find this page from -- all right, it’s the

one we quote.

MS. UTTAL: Yeah, I found it, on page 2 of
the Board’s'order. |

CHAIR YOUNG: Right, right.

MS. UTTAL: I don’'t think you can divide
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the thing up like that. What’'s under review in

license renewal spéce‘is the age, the  aging of the
Coﬁponénts and the limited environmental issues. I
don’t think that you can -- and you're talking‘abqut
the extended period.. The reasonabié -
| CHAIR YOUNG: Okay, let’s>back up,’I’m

sorry, to get‘us all on the same. page. Look at.thé
introduction to NUREG 18, third paragraph.

MS. UTTAL: The éhird paragraph in the
introduction?

CHAIR YOUNG: Right.

MS. UTTAL: Let me find it..

CHAIR YOUNG: The first thing it says

“that, "In addition to the technical information

'required by 54.21", so right there it opens up, "In

addition to a license renewal application must contain
general information"', okay.

MS. UTTAL: General information would --

CHAIR YOUNG: Then the --

MS. UTTAL: -- would be the descriptions
oﬁ_the~systems that they’re looking at, so we know
where we are in time and space.

CHAIR YOUNG: All right, I'm not asking
you to interpret at this point.

MS. UTTAL: Okay.
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CﬁAIR.YOUNG:‘ What I'm asking you ﬁo ao-is
read.;hiS»and read it frqm the standpoint of a neutral
dutsider‘:éading this fof meaning.
MS. UTTAL: Uh-huh, I don’t --

'CHAIR.YOUNG: Consider how easy it would

‘have been{to say, "A license renewal must contain

general information rélating to aging, necessary
ﬁechnical specification relating to aging and
environmenéal information. It must be sufficiently
detailed to permit the reviewers to determine whether.
thefe’s a reasonable assurance that activities
authorized by the renewal license insofaf_as they are
related to aging, will continue to be conducted in
accordance with the current licensing basis.

MS. UTTAL: Despite the fact that that’s
kind of repetitious -- |

' CHAIR YOUNG: Well, it’s not repetitious

because it doesn’'t say that anywhere 1in that
paragraphl

Mé. UTTAL: But Judge, this is not -- this
is an interpretation or an introduction to the staff
SRP. This is not --

CHAIR YOUNG: This is the staff’s
statement on what they’re going to do when they

review.
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MS. UTTAL: Yes, and what the staff is

V”going té do is exadtly: what s hgré;' "general -

information as required by 54.19", okay, "necessary

technical.specifications change as required.by 54.22}“~

so we're in license renewal space and we’'re looking at

f‘agihg' managementﬂ and TLAA; and environmental -

information as required by 54.23.

I doﬁ’t - i‘think it’'s pretty clear to a
reaspnable_person what islmeant.therg, what'is'meant
theré. You just have:to -- |

- ,_JUDG? ﬁAM: ‘So everything éhaﬁ is within
;he‘séécé of 54 --

MS. UTTAL: - Yes.

JUDGE LAM: -- and that’s license rehewal.

MS. UTTAL: 'License renewal and we oniy
aré talking éboutnaging management;

CHAIR YOUNG: Probably it would have been

helpful to mention aging somewhere in the first three

paragraphs. There’s no mention whatsoever. I think
there is a reference to it in the fourth paragraph,
and what you’'re telling us is that the staff, even

though there is some indication that activities that

"will be authorized by the renewed license or that

would be, if granted, even though there‘s some

indication that those activities would not be
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conducted in compliance with the CLB, if those

activities are not related to aging, thén they're not

" -~ that would not stop issuance of'thevlicense.

MSl UTTAL? ' Aécording’ ﬁo whét ‘the
Commissiqn;haé held and what‘thg‘rééulat¢ry scheme is,
no,Aip'woﬁld noég_ I thiﬁk'tﬁe Commission haé'beehf 
pretty clear‘abouﬁ that.

CHAIR YOUNG: Do you have anything to add

about what the staff actually dbes?

MR. ROTH: Certainly, your Honor.
Inspection procedure 71002.

CHAIR YOUNG: And that’s in --

MR . ROTH;_ That’s in the-NRC inspection:
manual .

CHATR YOUNG: 717

MR. ROTH: 71002.

CHAIR YOUNG: No dots?

MR. ROTH: No dots and it can be pulled
off NRC'S website. I don‘t have an Adams number for -
it.

CHAIR YOUNG: Okay.

MR. ROTH: And a review of the inspection
procedure describes --

CHAIR YOUNG: What is the Adams number?

MR. ROTH: I don’'t have the Adams number
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for it.A

CHAIR YOUNG: Oh, I thought you éaid you
did have it. |

MR. ROTH: No. Tt's on the website.

MS. UTTAL: It’'s on the website.

CHAIﬁ YOUNG:‘ Iﬂspéction.procedure 71002.

MRf ROTﬁ: 71062. | |

CHAIR YOUNG: Okay.

MR. ROTH: And when 1it gets>‘to the
speCific'inSpection fequirements, it has inspection
guidance, some guidance documents, specific inspection
requirements are that they have to include thé effects
-- or tﬁey have to.show that items are not going td be
impaired by age related degradation. They have to
have an aging management program inspection as well
and it says that the effects of aging will be

adequately managed. ‘So to me there’s more specific

items.

And it doesn’t get into fire protection.
It'’s a broad guidance. 1It’s six pages long but the
specific guidance would indicate it‘s all aging
related consistent with the regulation. Nothing to do
with future potential compliance or non-compliance.

CHATIR YOUNG: There was another qguestion

I wanted to ask.
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JUDGE LAM: Ms. Uttal, is it correct to

assume what ybu are saying is this in terms of the

-'SRP, the 54.29/54.30 supersede any staff. review

documents and the staff review document is not binding

on the agency“staff? That’'s my understanding of point

number one;'
Point number two, T think you . had

indicated that you looked and you did not fiﬁd any

“activity within the Standard Review Plan on license

renewal indigating ‘any review of phenomenon not
related tévéging. Therefore, the two points-come
together even if there were activities reviewed by‘the
staff, within the SRP, that due to things that’'s not

related to a 54.29, 54.30, would apply.

MS. UTTAL: That's correct, 54.29 and
54.30. The regulations trump the staff review
documents. It’'s not binding on the staff, it’s not

binding on the publié and --

MR. ROTH: With regards to a look,
understand as we discussed earlier, the look was
dynamic as I was searching through it right there. I
can’'t attest that.I’ve read every single page of the
SRP to verify that statement.

JUDGE LAM: So you‘re looking results is

not that reliable.
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MR. ROTH: It’sv a curééry Ioék_ in év

limited time. | |
JUDGE LAM: So your-argument relaﬁed té

the earlier point Ms. Uttal make, that 54.29, 54.30 is

binding.

MR. -ROTH: That'’s right, those are our
regulations. Tﬁey’ve been promulgated, they’'re
controlling.

JUDGE 'LAM: Thank you.

»CHAIR4YOUNG: Anéther part of 54.29 --
well Part B refers to 10 CFR Part 41, the
environmental review, and then Part C refers to-any
matters raised under 2.335 which I think is fequest
for rule waiver, is ﬁhat correct?

MR; ROTHE If I recall right,’yes;

MS. UTTAL: T believeAso.

CHAIR YOUNG: I'm trying to recall but it
seemsg as though‘the Commissioﬁ has -- I'm trying to
recall the case but --

MR. ROTH: If I may, your Honor --

CHAIR YOUNG: -- the Commission has
interpreted thati——'has essentially -- I may be wrong
about this but I'm trying to recall it so that I can
ask you about it, a situation in which a petitioner

was in an effect asking for a waiver of the rule to
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raise another issue and the Commission considered that

withéut a fofmal-request. Does that'ring‘a‘bell?

MS: UTTAL: NQ, in1li¢ense reﬁeWallspa;e‘.
of juét in génefal?
| CHAIR YOUNG:.  In‘g§neral._,Let’s,éée: [.
‘fMﬁ.”ROTH: Wéli, your Honor, perhapstQI
0524,iS'the onevyéu’re<thinking of. )
CHATR YOUNG: What case 'is thét?
- MR. ROTH: Milistqne.

CHATR YOUNG: That might be Millstome.

-What does it say?

MS. UTTAL: There was -- the Board issued

" a mémorandum,and order certifyihg'torthe'CommiSSion

thevquestion of whether the Grand Suffoik Countyfs
rqugst for an exemptiQnA 6r wgiyer of the: fi§al
sentence of 50.47(A) (1) providing - that 'emergéncy_
planning iésues are not.germane to license‘rénewal
detefminétion. That was decided against the.—; that'
was @ecided agéinst the intervener, decided ééainst
Suffolk County, I think. |

CHATR YOUNG: Uh-huh. If it comes to me,
I'll ask you about it.

(Discussion held off the.recbfd.)

CHAIR YOUNG: Well, it’s ﬁot coming to me

right now, so let me just ask, any further argument?
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“You indicated that you, Mr. Runkle, had given

basically all of ﬁhe argument that you had earlier.
Baséd-Qn what you've heard since, is there anything
that you’'d 1like to add in terms of what other

authority there would ‘be besides the introductory

'language to suggest that the teView goes further than

the aging issues as set forth in 54.297

MR. RUNKLE: Well, again, the introductory

paragraph to theiNUREG léOO_is also reflected in that

Section 9.560 which you cited on page 2 of your order,
but we need'té - if yéu determine that.Sebtion‘54:29
restricts,the review of the.étaff, then you need to
read the whole sec#ion.

CHAIR YOUNG: The whole --

MR. RﬁNKLE: The whole section, 54.29. It
says, "A renewed license may be issued by ﬁhe
Commission if the Commission finds A, B and C". May
is a permissive word and if yéu say that they may, if
they don’t find that, are they still -- are they still
able to issue a renewal license? What if they find
out that matters pursuant to 2.3.3.5 have not been
addressed? Can the Commission then? And I think that
given the staff’s interpretation of the NUREG 1800
this also means that there may be other reasons why

besides those listed specifically in 54.29 that the
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Commiséioh_ may nét issue- Ehe renewal -- license
renewal and we think that, again, the reasonable
assurancé for combliance is something thét ‘echos

throughout the whole discussion and all the citations

‘and through the NUREG 1800 and I think going back to

the basic premises of the Atomic Energy Act to protect-
public health and safety.

And so they may issue it, they may not

issue - i;. ~They may not issue ‘it on some other
'grounds.
JUDGE LAM: So you say "may" 1is not
"must". That’s what you’re saying.

MR. RUNKLE: And it’s not shall.
JUDGE LAM: It‘s not shall, it’s not must.

MR. RUNKLE: Go ahead, sSorry.

‘CHAIR YOUNG: Well, I was just going to
say, I think we’'re sort of getting back to where we
were a cquple times this morning, and that is there’s
no dispute that the Commission’s case law binds us.
I mean, vaiously -~ if there was something- that
reversed a Commission ruling by the Court of Appeal or
the Supreme Court, you know, that WOuld lead to a
different result. But the argument that you’'re making
is essentially that there’s another consideration that

pretty much runs counter to what the Commission has
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said in Turkey Point and ‘all the Succeeding decisions
that it has issued on license renewal.

And it keeps -- the Commission reitéréfes

over and over again in those decisions how narrow the

scope of license renewal is. And. so the -- I think

the way that.you might haVe géﬁten in the door was if

the staff’s review encompassed other things éﬁd this.

CémmissiOn has said that the séope of the staff’'s

;eview is the same as -- or determines the scope of

our review. Then that would be a way to get it in.
But -- |

MR. RUNKLE: But my reading of the Turkey

Point was that it did not limit -- it didn’'t limit the
review to just aging. Those were the issued brought
before the Commission. The question of reasonable

assurance is something that the staff should be
looking at and we’ve argued that several -- gone
around that several times today, that that guestion
has not been brought sguarely to the Commission. And
SO given . a fuling in our favor, the Commission would
be telling the staff that that’'s something they need
to be looking at, that they don‘t and so, again, it
goes down to the legal interpretation.

CHAIR YOUNG: Well, but the Commission was

pretty definite in Turkey Point. That may be that --
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ydﬁ know, if yoﬁ can point to a part of it that would
support your argument, that woﬁld --

'MR. RUNKLE: Welvll; the only issues that
were brought to them were the anti-aging issue so they
limited their ruling to the anﬁiféging issues_but
there have been othéfA issues about Ayou know,
substantial non—complianCe éverr the years and no
reasonable assurance that they would be in compliance,
there may have been a different ruling_on the Turkey
Point. |

CHAIR YOﬁNG: well, f'm not sure. The
Commission also uses some language that's very
limiting and I'm not sure that -- I think there might
have -- I don’'t recall what ail the contentions were
there, but the thrust of thevCommission’s decision in
Turkey Point was certainly limiting, not just based --
ydu know, not just on the issues that were brought.
It’'s -- thé general tenor of it was we'’'ve been asked
to comment on these two thiﬁgs and we’'re commenting on
these two things only. The thrust of it is, our
license renewal process 1is intended to be narrow and
goes into some detaii on how it‘s supposed to be
narrow.

So while we’re still here, in NUREG 1800,

there were some references to license renewal. There
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were a few references to license renewal, let’s see.

© On page 9.5.1-6, there’s arreference to RG 1.188, Reg

Guide, I guess that- is, Revision 1, Standard Format
and Content for applications to renew nuclear power
plant operating license is -- then on page 9.5.1-8,

License Renewal, "The staff reviews applications»for

~license renewal to insure that fire protection SSC

syétems, structures and components. féquired er
complianéé with 50.48 are included within the scope of
license ;eﬂewal in accordance with 10.CFR 54.4(A) .
For those SSCé idéntified as being in scope, the staff
identifies thoseICOmpbnentsjthat are subject to-éging
ménagement review in accordance with 10 CFR
54.21(A) (1) .

Appendix B of this SRP provides additidnal
guidance for such reviewi

MR. O'NEILL: You put in 0800, Judge.

CHAIR YOUNG: Yes.

MR. O'NEILL: You said 1800, that’s why I
was --

CHAIR YOUNG: Oh, I'm sorry, 800, vyes.

MR. O'NEILL: It sounded 1like 0800.

CHAIR YOUNG: Thank you, yes. Which wouid

seem to support the staff’s and applicant’s argument.

And then in Appendix B, there is a reference to NUREG
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1800, a discuséion of NUREG 1800 and fire protééﬁion
in the third-paragfaph of Appendix B,';In acéor&ance
with general design cri;eria iﬁ 3, fire Protection,
the scope of equipment required to comply for 10 CFR
Part 50.48 is broad". Now, that’'s -- it stérts out
talking about NUREG 1800 but then it says; "The séoéé
under 50.48 is broad and also include fire protectién
SSCs needed to minimize'the effects of a fire andAto
prevent the release of radioactive material to the
environment, i.e., equipment important to safety.

If applicable, the'scoping‘methods‘used.by

‘an applicant should include review of any commitments

made for complianée with Appendix - A to branch
technical position APCSB 9.5—1»guidelinés for. fire
protection for nuclear plants docketed prior.ﬁo July
1, 1976 or 10 CFR Part 50, Appendix- R, Fire
Protection Program for nuclear power facilities
operating prior to Jaﬁuary 1%%, 1979".

I'm not sure why ——.how‘that relates to
license renewal other than the fact that NUREG 1800 is
mentioned there. Then it goes, "10 CFR 54.21 states
that for those components with intended functions that
are identified within the scope of license renewal,
those components which.are passive (do not perform

their functions with moving parts) and long-lived (are
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" not subject to replacement based on qualified life or
"routine replacément) afe, subjéct to an /aging'

~“management:review.'Exampleé‘would includeﬁexamples of .

fire protection_cqmponehts which.are passive and long-

iived_andfthat therefore, would be subject’to*an:aging

management review include fire barriers, EG ceilings,

damper housing, doors, floors, penetration seals in RS

wallé; sprinkler heads, fire suppression systenlpiping

and valve bodies and fire protection-tahks.and pump’

casingsjand fire hydrant casings.

Active components . are . defined . as.

'coﬁponents that perform an intended function as

déscribed in'lO CFR 54.4 with movin§ pérts,vbut:with"
a changé in configuratiqn of properties and theybare
éxcluded_ffom:thevaging management revieW". Aﬁd.theh‘”
it goeé on to discuss oﬁher, "Smoke heat detectors are
active and excluded, certain passive and long~lived
components are considered consumébles and therefore,
not subject - to inclusion; System filters, fire.
extinguishers{ fire hose, air packs Within the scope
ofvlicense renewal may be excluded on a plant specific
basis from‘AMR, Aging Management Review, under 10 CFR
54.21(A) (1) (2)."

I got tired of reading but I gues§ the

third paragraph, where it says, “The scope of
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equipment required to comply with 10 CFR:Part 50.48 is

‘broad and also includes fire protection SSCs needed to

minimize the effects of a fire and prevent the release

of radiocactive material to the environment, i.e.,

equipment important to safety, and the scoping method

" should include review of any commitments made for

'compliance with Appendix A to Branch Technical

Position APCSB 9.5-1, Guidelines for Fire Protection®,

. that sounds broader than just aging.

MR. O‘NEILL: _Your Honor, can I eddress
ehat, Judée? |

CHAIR YOUNG:V Yes.

MR. O'NEILL: That is -- wﬁen we sﬁarted
going ehrough.the license application, we telked.about
ﬁhe screening proeess. Remember what weesaid is we
were looking at systems, components and -- sysﬁeﬁs,
structures and components, not only that.were direetly
safety systems but also ones that were -- could be, as
they use the term here, important to safety. So the
scope of what is  looked at for purposes of aging
management has to be broad, that'’s what that says and
indeed, it says, "Now, if you have some commitments
made, we want to make sure that you look at those
commitments because if those commitments are important

to insure the effectiveness of your fire protection
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system, then you need to‘ldok ét those commitménts‘and
look at any systems related to those;

CHAIR YOUNG: bHow are they related to
aging?

MR. ONEILL: And this is  just
identifiqation of{thoée componénts.that are subject to
aging management,v that’s Awhat that’s .all about,
scoping énd screening.

.CHAIR YOUNG: _ Well, the way this 1is
written, thé way this is written, the next paragraph
after that identifies whiéh of those are subject to
aging management review. |

MR. O'NEiLL: Well, I think the first one
éays we have a Reg Guide in the NEI document which
provides the methodology for scoping and screening.
The next one subject -- you know, topic sentence says,
and 10 CFR Part 54.21 tells you what -- for those --
tells you that-fdr those componénts with intended
functions that are identifiéd within the scope, that
some are passive, some are active and they go through
a further clérification. Again; this is all about
aging management, scoping, screening, identification
of the aging management requirement for all of this.
I don’'t think you can read anything more than that
into it.
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It goes into consumables, some of whicﬁ
have to be reviewed and some which aén’t.

CHAIR YOUNG: In the Pilgrim ¢ase, there
was a contention ébout, I think, Mr. Lewis Was
involved in that case, right?

MR. LEWIS: Yes.

CHAIR YOUNG: There was a contention about
monitoring and there was_an argument made that not all
underground piping -- monitoring for leaks and there
was an argument made that not all pipes are subject to
aging management review and I think that the Board,
and I was-a member of the,Béard, ruled that obviously,
some were and that we weren’t going to exclude the
whoie contention based on the argument that some were

not. And I'm not sure that that contention went into

‘detail on which things were subject to aging

managemént review.

What I will do ié probably go back and
review that.

MR. LEWIS: If I can address that just
quickly because there’s been a lot of confusion of
what scoping and screening is and how it feeds into
the application. But in essence the scope of systems
is ~-~

CHATIR YOUNG: I will caution you not to
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reargue Pilgrimghere.

MR. LEWIS: I won’'t reargue it, I promise,
bﬁt the scope of system structures aﬁd components
within the scope of license renewal are defined in
54.4 and they are’safety—rela;ed-components and then
a number of additional classes of compoﬁents iﬁcluding
system structures and cpmpohents-that are relied of
for compliance with the fire protection rule.

So a threshold issue in a license new
application is to identify all the system, structures
and components- that meet 54.4. That is scéping and,

therefore, in looking at what’s in scope, you have to

look at your commitments for satisfying the fire

protection rule to figure out what have I committed
andehat am I relying on to comply with the fire
protection regulations.

Screening is the next step and when you
look at the requirements for an integrated plant
assessment in 54.21, in (A) (1) the first step is for
those system, structures and components that are
within the scope, that identified those that basically
are passive and long-lived. That’s paraphrasing but
that’'s the screening process. So all of Chapter 2 of
the license renewal application is basically first

identifying which system structure components are
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within 54.4 and then.Qhen-we get- down toApassiVe,
long-1lived struéturesrand éompOnénts.

The thifdAstep in this whole proéess is
the aging maﬁagement review and,démonstratioﬁ. That's
in Chapﬁer 3 of the application and there what you’'re
doin§ is demonstrating thaﬁ Qith respect Aﬁo t£e
components that» are ief; after the scoping and
screening, you have a program thap adequately manages
aging.

So when YOu'look'at a license rénewal
application, that’s the Strugture. Chapter 2 1is
heré’s scope,; here’'s our screeniﬁg, then you look at
Chapter 3 and it's heré’s the aging'management brOgram
that’s credited for those components. That is the --
in essence, the sum total of the process.

YCHAIR YOUNG : And your point with regard
to Pilgrim was?

MR. LEWIS: I wasn’'t going to reargue
Pilgrim. No, I was --

CHAIR YOUNG: You said you had a relevant’
point to make, that’'s what --

MR. LEWIS: No, I was just trying to
clarify it because there was a lot of cqnfusion about

what scoping and screening is and why this discussion

in Chapter 2.
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CHAIR,YéuNG: Okay .
MR. LEWIS: I was just trying to lay out
the.logic.“

MR. O’'NEILL: ~ What he’'s saying is he

didn’t think I did that well enough earlier. -

CHAIR.YOUNG; Okay, okay, all right. Let
me suggest that we take iO minutes here and reconvene'
and then see 1if wé haye ahything further to cover
before 5:00 o’clock.. I don’t want to 1eave anything
out and I want ;o give evefyqne a chance to sort of
gather their wits. And“I’d‘like for us to be able to
dolthat same:thing and confer a.little bit.before we
lese out ths oral argument. I know we're going to
go inté limited appearance statements. at 5:30 and
we’'ve set the closing time for 5:00 o’clock. So let's
be back ét around 4:20.

(A brief recess was taken.)

CHAIR YOUNG: On the record. .I guess the
only question I had and Judge Mignerey might havé
another question whether -- And we have not been able
to find the thing that I was trying to put my finger
on but whether something that a petitioner is raising
can ever be construed as implicitly raising a request
for waiver and whether that can be raised later on in
the proceeding. The case I'm trying to put my finger
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on involved-a‘sitﬁation'where/ I think, but it héd
gotten to the Commiséién.and the Commission rémanded
whatever.case I'm thinking aboﬁt to the Béard to
consider whether a waiver might be apprbpriate and I
may not be remembering that right. But it seemed, my
vague memory of it is that the Commission seemed go
imply that a reﬁuest fo:Awaiver is nét necessarily

that kind of thing that needs to be raised at the

~outset and could be considered down:the line.

If any of ydu have any thing on that, any
5§

response that you’d like to offer on that, I'd be glad

to hear it beéause_we have not been able to put our

‘finger on that issue and that at this point at least

in my mind, the two ways in which thi$ contention
might come in if (1) it otherwise méets»the criteria
would be if there is something in NUREG 1800 or in the
staff’'s review that.does go beyond aging that would
suggest that this would fall into that kind of
category and then (2) whether there is any sort of
implicit request for waiver under 2.335.

I know you’'re also arguing, Mr. Runkle,
that the language may grant a license in 54.29. It's
broader than other parts of the rule and that other
rules than what the Commission has said in Turkey

Point. At this point, I'm not so sure about that.
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:_But in any eVent, based'on'that,_do any of you have

anything’ﬁha;.ydulwould like.to add to the argument
énd'theh JudgevMignerey may havé.a question as well?
MR. O'NEILL: I never addreséed your third
question. vayou don’t need to hear about it, that’s
fine. A
CHATR YOUNG: The third question about the
licerise amendment préceeding? |
MR. O'NEILL: Correct.
CHAIR YOUNG: Go ahead please.
. MR. O'NETLL: I mean I --

CHAIR YOUNG: Yes. Thank you. Yes, we

“sort- of got going around and I think that’'s very

helpful sometimes to take things out of order and you
helped early on that. But, ves, please go ahead. At

any such-license amendment proceeding, presumably the

petitioners would, anybody would, have an opportunity

to petition for a hearing in the proceeding. what
relevance would that have with regard to this
proceeding?

MR. O’'NEILL: In Turkey Point, indeed, the
Commission mentioned, bears noting additionally, that
any change to a plant’'s licensing'basis that requires
a license amendment that is a change in the technical

specifications will itself offer an opportunity for
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hearing in accordance with Section 189 of the Atomic

. Energy Act. However, .the- relevance of that to this

proceeding is that there is no relevance for this

‘proceeding.

It goes perhaps to the guestion perhaps
that Judge Lam raises earlier. Is there other ways of
addressing a petitioner’s concerns that are outline of

this proceeding given the narrowness of license

" renewal? The Commission stated in McGuire, CLI 0214

an NRC proceeding, congiders the application presented
té the agency for considérationiand not potential
future amendments that are a matter of speculation at
the time of the ongoing proceeding. That'’s at 55 NRC
294. In McGuire, the Commission. rejected the
expansive reading of the license rénewal application
that would have invited inquiry to future inchoate
plans of the licensee.

CHAIR YOUNG: What about the -- Just if I
could interject.here while you’'re on this.

MR. O'NEILL: Sure.

CHAIR YOUNG: What about the fact that the
rule talks about being exempted from the regular fire
protection regulations 1if you file a request for
amendment to change to the risk --

MR. O'NEILL: In PFA 805 performance based
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rule at 50.48.

CHAIR YOUNG: Right. And what I

understand is that your client has indicated an intent -

to do that.later. The Petitioners have raised an
issue about when there not being an endpoiﬁt to any of
this. Cén you provide an elucidation on that?

‘MR.‘O’NE;LL: Sufe aﬂd I actually had.that
ready‘to.db.‘ |

| CHAIR YOUNG: . Okay. Good.

MR. O’'NEILL: At Adams ML 051720404.

CHATIR YOUNG: ML 0517§

MR. O’NEILL: 20404.

CHAIR YOUNG: Ok_avy :

MR. O’NEILL: Is the letter of intent of
Progress Energy to adopt an FPA 805 for its fleet of
nuclear plants, not Jjust at Harris, its fleet of
nuclear plants. In that lette;, it sets forth the
schedule for the’license amendment  request which will
be required for each of the plants to do that. There
is a time lag to prepare that 1license amendment
request because the process requireé a PRA for each
plant.

And so consequently, set out in the letter
at page three shows that the Harris plant anticipates

the license amendment request in May of 2008. And
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while Mr. Runkle in his pleadings galked-about aﬁ-
endpoint of 2015 for Harris, ii 4actually' isv an
endpoint of 2015 for the entire fleet to be
transitionea over ﬁo the 50.48 rule.

CHAIR YOUNG: And so some of the concerns
-- What.you’re saying also‘by impiication is that some
of the concernsg or‘possibly all of the.concerns about
the fire protection might be raised.in that license
amendment proceeding.

'MR. O'NEILL: Well, 1it's certainly the
public would have the opportunity if there 1is a
significant hazard and there’s an opportunity for
hearing to raise whatever issues that they might have.
Obviously, during this period the NRC is carefully
monitoring this voluntary pilot program tﬁat ig
described in the Director’s decision which Progress
Energy is in the lead to voluntarily transition to the
new rule which the Commission has encouraged because
it is moving more toward the probabilistic risk
assessment and performance based regulation.

So this is something that at great expense
the company has decided to do in order to be in the
Vanguard in order to address séme of the issues, not
noncompliance, issues that have .been raised with

respect to its current licensing basis which includes
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a bérfier Ehét was originally part of the iiéeﬁsing
basis which gquestions have been raised aﬁoﬁt using a
different  test than. was ‘actﬁally'-sanctionedf by a

licensing board at the time operating license was

. 1lsswued.

So this ié a ligense améndment fequest
that the company has commipted to"sgbmit, certainly
has every inteﬁt.to do next year, and that thexreééon
the time lag is to perform the'détailed and expensive
probabilistic risk assessment to . make the
determinations as to what amendments must be made,.
modifications to the plaﬁt or not.

CHAIR YOUNG: Whét if that amendment
request were denied? Would the plaﬁt then make
whatever changes are necessary to come in compliance
with the current rules? I see someone behind you
nodding. So you might want to --

MR. O'NEILL: Again --

PARTICIPANT: (Off the record comment.)

MR. O'NEILL: Sure. O0Of course, the issues
relate.again to a set of differing views of what test’
to use to qualify one hour and three hour barriers.
The current 1licensing basis has a test that was
referenced and litigated that is part of the current

licensing basis. Additional, if you will advancements
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in the art and.what is'considered more conservative as
é test have suggesﬁed that these méterialé may not be
appfopriate in all casesp

There i1s a present set of compensatory
measures that assumeé-that they’'re not as appropriate
as.the>licensing basis_ahd the deals with the safe
shutdoWn analysis today are currently operétihg
safely. That’s what the Director’'s decision found, no
issue with respect to public health and safety today.
But because this is a complicated issue with respecﬁ
“to these'barriers; the company has elected to be the
first to mer over to this new approach to -fire
protection and to transition to it which will take
some time to do:the PRA to determine do any.of these
barriers have to be rempved. Could there be other
ways ofAldoking at it? How signifiéant is it on the
PRA basis? That’s what’s happening today. That’'s why
we sit here and cringe when we heard constantly we'’re
not in compliance with our current licensing basis.
That’s not technically a correct statement.

But the point is we have a safe shutdown
analysis. The NRC has looked at it many times. And
we're opérating safely which is why I say there‘s no
basis for any contention here réally.

CHAIR YOUNG: Okay.
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MR. O‘NEILL: That’s where we are in the-

timing and I thnght'it important to put that on the

~ record because it’s not seven or eight years off. It

is: something that’'s occurring in near term and that we

‘are the first of all of the utilities and many are

likely to follow when the new plants that will be
cdnstructed will be fo}lowing this approach.

JUDGE LAM: And if I may add, I’m'galling
to the Commission staff of the new ‘rulev fﬁat’s
implemented according to the Commission staff to
enhance~safety becauée not all‘Qulnerabilitiés_are
created equal. . So in the risk perférmancelbasis, one
needs to address the most criﬁical items first'ana in
that regard safety would be enhanced.

MR. O’'NEILL: The one last point to sort
of wrap this up goes back to Turkey Point again
because of at least holding open the idea that maybe
this contention was all about meeting the licénéing
basis in the years 2027 to 2047 and during the break,

my partner pointed out that actually Turkey Point

addresses that as well.

In the Turkey Point case which, of course,
is CLI 0117, I think I need to read the previous
paragraph to put it in context.

CHAIR YOUNG: Just a second. Let me see
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»if.I:can put my hands on that.

MR. O‘NEILL: I have the West Law version.

-.So it %paks.toibe page five, the last paragraph of

page five, on the,aa.Excuselme. or at'54 NRC at 5 is
wHeré,I’m reading from. |

CHAIR YOUNG: All right.

MR. O'NEILL: . Aﬁd tha:paragfaph’bafofé
whicﬁl‘we_ focused oa some is wﬁere‘ the 'Comﬁiséion
statas fIﬁ establiShing'its licensé‘:eQaWal.procass,7 

the Commission did not believe it necessary or

appropriate to throw open the full lgamb;t of

prdvisiqns‘in a plant’é aurfent licensing basisuto
reanaiysis during the liceﬁse‘rehawa}'réyiew.r The_
currént liaensing;basis rapreaents an evalving aet of
requirements and commitments=far alspacific plant that

are modified as necessary over the life of a plaht to

- ensure a continuation of an adequate level of safety."

Citing the Federal Register.

CHAIR YOUNG: ‘That’s actually 54’NRC at 9.

MR. O'NEILL: I’'m sorry.

CHAIR YOUNG: But any&ay, go ahéad.

MR. O'NEILL: "It is effectively’addfesaed‘
and maintained by ongoing agency ‘oversight review and
enforcement. "

CHAIR YOUNG: Right.
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MR. O'NEILL: The next paragraph, however,

goes to the future. "Just as these oversight programs

‘help ensure compliance with the current 1licensing

basis during the original license term, they likéwise

can reasonably be expected to fulfill this function
during the renewal term. In short, the regﬁlatory
process commonly is the means by which the Commission

continually assesses the adequacy of and compliance

with the current licensing basis.®

And at the end of the day with the

Petitioners having disavowed this being an' aging,

management contention, we then point to the language

‘that the Board mentioned in its order, but also the

couplefsentenées beforg and after as a summary. MThe
Commission" --

CHAIR YOUNG: The language from Turkey
Point?

MR. O'NEILL: Turkey Point at --

CHAIR YOUNG: Ten.

MR. O’'NEILL: Ten. But beforé the
language you cited is "In sum; our license renewal
safety review seeks the mitigate the detrimental
effects of aging resulting from operation beyond the
initial license term. To that effect, our rules focus

the renewal review on plant systems, structures and
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éémponeﬁts’fof whiéh,current regulaﬁofy.activitiés'and
requirements may nof bé sufficient to manage »the
effecté of aging in the period of extended operation.

Adjudicatory hearings and individual license renewal

-proceedings will share the same scope of issues as our

NRC staff review for our " hearing proceés like our
staff’s revieﬁ'necessarilyrexamines only»the.questiéns
our safety rules make pertinent. ‘ 'Our rules
nbnetheleSs recognize and provide the possibility of
exceptional situations on a case by case basis. If
warranted, by special circumstances, the Commission
may waive application of one or more of our license
renewal ruies or otherwise make an exception for the
proceeding at issue."

CHAIR YOUNG: And that’s the now the
2.3.3.5.

MR. O'NEILL: Right.

CHAIR YOUNG: Right. And that’s what I
was trying to recall and I didn’t. We have about ten
more minutes.

MR. O’NEILL: The last sentence 1is
important.

CHAIR YOUNG: Okay. Go ahead.

MR. O'NEILL: “Absent such a Commission

ruling under Section 2.75(A) which is now 2.3.3.5,
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hoWeQér,_the”scope of the Commiséion reviéw determines
the scope -of: admiésible contentions at a renewal
hearing." So ‘I think ghat the cart has to come befbre
the hearing. | |

CHAIR YOUNG: All .right. Just very

briefly, do either>df you have anything else to say

and then did you want to ask your question first or

after?

JUDGE MIGNEREY: That’s all right. well,

.I had one very interesting. I say, suppose that it

was agfeed that a plant was outside this current-
licensing basis and did not have a path to it, not one
of ~thése situations where "Temporarily this is
offline. We’'ll get it online." How in a licensing
renewal can you review aging of a system which is not
viable?

MR. RUNKLE: -- or not there.

MS. UTTAL: The system doesn’'t exist.

JUDGE MIGNEREY: The system that would be
in compliance does not exist in a license renewal.
I'm not saying this is necessarily your situation but
this is a hypothetical situation. They say that
"Okay, vou need to do something else. You haven’t

done 1it. You submit your license renewal. The

adequate system does not exist." How do you review
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that?
MS. UTTAL: You mean the system does not
éxist in thesféactor?
JUDGﬁ MIGNEREY: That is --

MS. UTTAL: There are reactors that have -

JUDGE MIGNEREY: That is in compliance

with th current licensing basis.

MS. UTTAL: Well, either it’s'theré and is
not in compliance or it’s not there. So it can’ﬁ'be
in compliance. I don’‘t know which one you’re talking
about.

JUDGE MIGNEREY: Okay. The system that’s
there 1s not in compliance which means that the
adequate éystem that is viewed by the Commission as
being in compliance is not there.

MS. UTTAL: I'ﬁ not understanding this.

CHAIR YOUNG:' If it's not there, how do
you look at the aging of it? If the system doesn’'t
exist, then you wouldn’'t do aging management on it
because it doesn’t exist for that particular reactor.

'JUDGE MIGNEREY: Okay. Say that it was
unequivocally proven that a certain type of barrier is
not sufficient and doesn‘'t work and this plant has

that kind of barrier and they submit an application
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for renewal.

MS. UTTALr It would. be under egain the
current license'basis;

JUDGEvMIGNEREY: But how do you treat
aging of something that doesn‘t exist that isn‘t
ineppropriate? ‘It’s not there. As I said, it’s a -
philosophical queetion.

MR. O'NEILL: I'm sure David will have
better answer, but I'm always happy to take a --

CHAIR YOUNG: If the -- options involved
X, Y or Z types of meterials then how weuld an aging
review be conducted on those if they were not in
place? Dees that make sense?

JUDGE MIGNEREY : Yes. If they were not in
plece at the time of renewal.

MRe LEWIS: If there were literally no
structural component at all but if -there was a
structural component, the issue is is it performing
its function. You can still do the aging review. You
do the aging review by looking at:the materials -and
the environments.

JUDGE MIGNEREY: But you’'ve already
determined it’'s not performingiits functioe.

MR. LEWIS: That’s an issue.

JUDGE MIGNEREY: Right.
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v‘Mﬁ. LEWIS: That7§ an. issue that  is

exploréd in the current licensing basis. ' For Iiceﬁse
renewal, you can still lobk at'aging‘effects and YOU
can look at the materials in an environment, determine
whether_thére’s any age related degradationimechanism

in the place that prevenﬁs that age rélated

degradation from having an effect on the functioning. -

of the component. The separate issue then is whether
that function is sufficient. ~ But that is entirely
separate from the aging issue and is a current

liéensing term issue and if that’s a safety issue, the

Commission should take proper action outside of

license renewal proceeding. You can address an aging

issue sepérately.

CHAIR YOUNG: Just as a " matter of
interest, 1is there an agihg review being done with
regard to these pieces of equipment that are at issue
in this contention even though vyou’re nodding yes?

MR. O‘NEILL: The answer is yes. Let’s
focus on the hemic MT fire wrap. It is 1inspected
today and would be inspected throughout the license
life on a periodic basis. I believe it’s 18 months.
Eighteen months an entire walkdown of every linear
foot of that material to ensure that it hasn’t been

torn, that it’s not degraded, that it’s still there
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and still serving its function. .

So ﬁow you might say "Well maybe”theré
won't be a wrap. Maybe it will be sbmeﬁhihé.élse."
Yes, it éould very well be a cable with a three hour
rating; They have replaced soﬁe cables that had a
fire wrap with a cable Qith a three hour rating. But
then the éginé manageﬁent would be.in the iﬁspecﬁidn
of a cable.as_opposed to th inspection ofzﬁhe'fire'
wrap but stillAwould be under the aging management
sysfem for, in that case, cable as oppoéed'to‘wrap.

MR. RUNKLE: Excuse me, Your Honor.

(Off the fecord discuséion.) -

CHAIR YOUNG: Anything further? Go ahead,
Mru»Ruﬁkle. Just in the last few minutes we’ll let
you.

‘MR. RUNKLE: But that’s not what happens.
in the part of the hearing on the 2206 petition, staff
said they knew that hemic wrap was out of compliance.
So they didn’t inspect it. That's the way these
things are handled. 1If they aren’t there or they’'re
out of compliance, they know they’'re out ‘of
compliance,'why inspect them? They’'re still out of
compliance.

So‘ these major areas on the fire

protection haven’'t been addressed. There’s no
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walkdown at 18 months. This is jusf not What happens

at the plant; The NRC staff inspectors say, "Yes,

we’'re not going to inspect that. We know it’s out of

compliance."

The other point I'd just like to close on,
and I  know time 1is géttihg léte, based on MWMr.
Q’Néill’s aséertiogs that Progress 1is seeking
compliance‘wiﬁh the NﬁPA 805 and ;hat_therevié a
process going on, I would hereby move thaé-We stay
theée proceedings then until that is accepted. It
seems to me that I think that would answer a lot of
these questions about whether these things should be
addressed now. Let’s just wait until that happens and
if they come into compliance in ‘08 or ‘'1l5 or whatever
the time period is on that, that may cut out a lot of
this. We;d be glad_to wait a Cogple years and push
them and see if ﬁhey can come into compliance.

CHAIR YOUNG: I think the issues similar
to that have been raised in the 1license renewal

proceedings. I can't recall off the top of my head

what the authority is. But if you’'re going to be

filing something else with us on Friday which is the
authorizations, if any party could file with us also
by Friday any case law on the issue of staying

proceedings or any other authority on that, that would
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be‘helpfui.

MR. RUNKLE: Well, then 1’1l make that

;motipn_on Ffiday»and-Will\submiﬁ;a Short'brief on it.

. You. have the power under Sections,%—

CHAIR YOUNG: Well, let’s consider that

“:youfre making the motion now. and we’ll just get
_:simultaheously any authority that any}@flyou.want to

~ provide to us on that issue.

MR. RUNKLE: If they come into compliance,

we don’t have a contention. So if we wait until they

‘come into compliance, that answers a lot‘of'those-

questions. We’'ve been waiting 18 Yearsi So we cQuld
go another two yéars. | | |

| CHAIR YOUNG : Beféie We cl'o.sef two things.
One; do you Want to address_Wﬁy —— Let’s>asSume that
the license émendment réquest does'come.in on schedUle
in May 2008 and you caﬁ petition for‘a.hearing_in that
proceeding. Are thefelany issues that you think could
not be satisfactorily addressed in that proceeding?
That proceeding would be I;m assuming 2206 or a
rulemaking obviously.

I'm tfying to recall exactly what you said

on thatbissue and I'd like to know Qhether you have
anything else to say on it before we close now.

MR. RUNKLE: What I had said earlier, Your
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Honor, was when that happens we may or may not

intervene in that proceeding and raise issues. We're

. right here now and I don‘t think it’s going to happen

in May ‘08 and it cértainly will be several years to

" -resolve on that. 'So'we’re.lookingvat,now,.there’s_

-still, I'm going to use the words again, reasonable

assurance that they will be in compliance.

So if théy do, that would be,greatl We
don’t have a con;ention if they can safely operate.
this plant. Given their.last 18 years, they haven’t

been able to do that and_givén the foreseeable futﬁre,

that’s what’'s going to affect. If we can stay the

proceeding until then, let’s come back in a couple
yvears and then issue the license.
CHAIR YOUNG: I guess I should say I think

my recollection is that the Commission has said, I

‘think they have spoken to this issue, to the effect

that a stay would not be an appropriate thing to do,
but I'm just not recalling the cases.

Then I guess one last thing with vyou,
another last thing with you, since the GAO is going to
be doing the investigation, there is that avenue which
is not through the NRC. But there is that additional
path through which thé issue is going to be addressed

apparently.
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MR. RUNKLE: Madam, I think of a half of

"a dozen other avenues also. So that gives us a little

assuranée.that we're géing to relicense th;s facili;y
to thé year 2047 when it’'s been out of compliance and
it’s goihg to stay oqt Qf compliance.

| CHAIR YOUNG: All right. The staff, do
you have anything further to add» |

MS. UTTAL: No.

CHAIR YOUNG: Thank you. This has been
helpful. You certainly raised.a thorny issue and it's
been helpful to go through it with .all of you and we
will once we receive everything from the parties be
issuing a ruling on the contentions and on the issue
of standing and'ahything else in the petition. We
appreciate your patience here and we will r;ébnvene at
5:30 p.m. to hear limited appéarance statements.

You're welcome to stay and listen and any
individuals are welcome to give statements. But
generally, counsel for parties sort of sit back and
listen. So we may move this table here so that people
can come up closer to us and have their say.

4Anythiﬁg-else before we adjourn? All
right. Thank you all. Off the record.

(Whereupon, the proceedings went off the

record at 4:55 p.m.)
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