UNITED STATES OF AMERICA
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U.S. DEPARTMENT OF ENERGY ASLBP No. 04-829-01-PAPO
(High Level Waste Repository: July 19, 2007
Pre-Application Matters)

MEMORANDUM
(PAPO Board Majority Response to the July 16, 2007, Dissent of Judge Karlin)

On July 6, 2007, the Pre-License Application Presiding Officer (PAPO) Board majority
issued an order posing to the NRC Staff and other potential parties various questions regarding
the process for accessing safeguards information (SGI) in the High-Level Waste (HLW)
proceeding.” On that same day, the full Board issued a Revised Second Case Management
Order (RSCMO) addressing the conduct of document discovery of material on the Licensing
Support Network (LSN) for which there appears only a bibliographic header, generally signifying
that the underlying document is subject to a claim of privilege or some other exemption from
disclosure.? Following the framework set forth in RSCMO, on July 10 the Board majority issued,

for comment by the potential parties, a draft Third Case Management Order (TCMO). That

' See Licensing Board Order (Questions to the NRC Staff and Other Potential Parties
Regarding Access to Safeguards Information in the HLW Proceeding) (July 6, 2007)
(unpublished) [hereinafter July 6 SGI Questions].

2 See Revised Second Case Management Order (Pre-License Application Phase
Document Discovery and Dispute Resolution) (July 6, 2007) (unpublished).
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document incorporates by reference numerous provisions from the RSCMO, and specifically
addresses three categories of sensitive unclassified information (SUI).> On July 16, Judge Karlin
filed a dissenting opinion with respect to the majority’s issuance of the July 6 Order posing SGI
questions and the draft Third Case Management Order.* What follows is the Board majority’s
response to that dissent.

A. The PAPO Board is charged with the responsibility of managing efficiently the pre-
license application phase document discovery process. The immediate importance of this
responsibility comes into focus given the United States Department of Energy’s (DOE) most
recent status report, in which it stated that it plans to certify its LSN document collection

»5

“potentially as early as September 21, 2007.” With approximately 3.4 million documents in
DOE’s collection,® and a LSN document certification close at hand, the Board majority
determined that it was necessary to develop procedures for document discovery involving SUI,
just as the Board had done with respect to documents subject to primary and secondary
privileges. As was the goal of the Board when it issued the RSCMO, and held numerous case

management conferences on the document discovery subject, the majority’s goal in formulating

the July 6 SGI questions and the proposed procedures in the draft TCMO was to aid the

® See PAPO Board Order (Draft Third Case Management Order) (July 10, 2007)
(unpublished).

* See Dissent (Regarding Additional Safeguards Questions and the Proposed Third
Case Management Order) (July 16, 2007) (unpublished) [hereinafter Karlin Dissent]. At the time
of the issuance of the July 6 Order and the July 10 Draft TCMO, Judge Karlin had noted his
dissent.

® See The Department of Energy’s Twenty-Sixth Monthly Status Report Regarding LSN
Certification and License Application Submittal (June 29, 2007).

¢ See Tr. at 1093.



-3-

development of fair and efficient case management procedures for handling post-certification
document discovery in an effort to avoid future disputes.

With respect to the July 6 questions, the majority’s specific objective was to ventilate its
continuing concerns regarding the Staff’s estimate of the time required to perform background
checks and fingerprint checks before granting access to SGI under the Commission's proposed
rule for the protection of such material. See 71 Fed. Reg. 64,004 (Oct. 31, 2006). On previous
occasions, the Board had found the Staff's answers regarding the potential time-delays to be
insufficient to establish that the process could, without further development, be effectuated fairly
and efficiently in the unique circumstances of the HLW proceeding. Thus, the majority
determined that further inquiry was required, even if the Board could not cure each identified
problem or delay.

The identification of potential future delays or obstacles in the document discovery
process (e.g., SGI background checks for foreign nationals) provides potential parties the
opportunity to craft preemptive solutions or at least to prepare for inevitable delays. With this
consideration in mind, the majority chose to propound questions that would, “alert[ ] the
Commission [and other potential parties] to the prospect of significant delays in expeditiously
completing the document discovery phase of the High Level Waste proceeding occasioned by
the process for granting access to SGI,” and provide the Board “a more complete understanding
of several steps in the process.”

With a likely document certification by DOE approaching, the Board majority further
determined that it was imperative to issue a proposed TCMO akin to the RSCMO. That order
would set forth a framework for the avoidance of unnecessary disputes regarding access to SUI

(i.e., unclassified controlled nuclear information, official use only information, and naval nuclear

" July 6 SGI Questions Order at 2.
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propulsion information). As issued, the draft TCMO does not purport to adjudicate or to resolve
(as it plainly could not) specific controversies between the potential parties. To repeat, its design
is simply the avoidance of future disputes and the enhancement of the Board’s ability to deal with
issues when they arise.

B. When considered in light of the foregoing, it is readily apparent that Judge Karlin’s
dissent from the two Board issuances in question rests upon a totally erroneous conception of
both the underlying purpose and the nature of those issuances. The dissent would have it that
the issuances represented “premature adjudication” of issues that might or might not come
before the Board at a later date in a concrete context and are better addressed in such a
context.® Proceeding from this premise, our dissenting colleague goes on to maintain that both
issuances were beyond the limits of the jurisdiction conferred upon the Board by the
Commission.®

On even a cursory analysis, however, it becomes readily apparent not only that neither
issuance constitutes the adjudication of any issue but also, more fundamentally, that both are
restricted to procedural case management matters with which the Board has the implicit, if not
the explicit, authority to come to grips at this still relatively early stage of the proceeding.
Indeed, in the totality of the circumstances of this most unusual proceeding, in our view it would
be the height of folly to defer the consideration of the matters addressed in the two issuances to
a time when they would have to be taken up and resolved in great haste with an outcome
perhaps reflecting that haste. At this juncture, both the potential parties and this Board are in a
position to confront them in a substantially more leisurely fashion, which portends a better

reasoned result than would likely be achievable if considered under enormous time pressure.

Karlin Dissent at 2-9.

® See
° Seeid. at 9-10.
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1. Turning first to the questions posed in the Board’s July 6 SGI Order, obviously they did
not constitute an adjudication of any issue, prematurely or otherwise. As Judge Karlin apparently
sees it, however, there is little likelihood that any dispute will arise regarding SUI, with the
consequence that the questions were unnecessary and thus, improvident.™

It might well turn out that no dispute will arise regarding SUI. If that proves to be the
case, it will turn out that the July 6 Order will have imposed a burden on the respondents to the
questions—principally the NRC Staff-that did not serve a useful purpose at the end of the day. It
is far from a certainty, however, that such will prove to be the case. If it does not, the possession
of the sought information, and any Board and/or Commission action taken in response to it, will
very likely serve the imperative objective of expediting the sound resolution of those SUI disputes
that do arise.

2. Similarly, the issuance of the draft TCMO hardly constituted the adjudication of issues,
prematurely or otherwise. What it represented was the view of the Board majority that there was
sufficient cause to address and to resolve the matters considered in that draft at a time when
they could be considered by both the potential parties and the Board without the extreme time
pressure that will inevitably face one and all if consideration and resolution is deferred to await
the emergence of a specific dispute.

In that connection, we find nothing in the dissent to provide a convincing case for the
asserted proposition that the matters covered in the draft TCMO perforce would be susceptible of
a manifestly sounder resolution if tackled in the context of a concrete dispute rather than on an
anticipatory basis. Moreover, we do not believe that such a case could be made. Indeed, it
appears from the dissent that our colleague’s essential difficulty with the draft TCMO is the

concern that not all of the potential parties to the proceeding on the forthcoming DOE application

% Seeid. at 3.
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will take advantage of the opportunity provided to them to review the draft and to make
suggestions regarding its amendment."" That might well prove to be the case. For the Board
majority, however, it is enough that the opportunity has been presented to every person and
entity with a possible interest in the outcome of the eventual adjudication of the application.
That, for one reason or another, some might choose not to avail themselves of that opportunity
provides scant cause to forgo a process that holds, at least for the Board maijority, great promise
of lessening the likelihood that the Board will be confronted this Fall with the need to resolve SUI
discovery disputes under extreme time pressure.'

3. It need be added only that there is no conceivable merit to the dissent’s assertion that
the Board exceeded its jurisdiction in posing the questions and calling upon potential parties to
comment on a draft TCMO." If there is anything that seems totally settled in the realm of
adjudication, it is that the authority to render decisions on matters in dispute carries with it the
inherent power to issue orders in advance concerned with how, when they arise, those disputes

will be managed. That authority undergirded the case management orders issued to date (in

" See id. at 8-9.

2 Obviously, as the dissent notes, there is the possibility that new developments arising
between the issuance of a TCMO and the arrival of a concrete dispute might require some
amendment of that document. It seems unlikely to us, however, that any such required
amendment would be of such far-reaching effect as to negate the advantages that would be
deprived from having the subjects covered in such an order addressed at this juncture.

' See Karlin Dissent at 9-10.
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which Judge Karlin joined) and will likewise provide the foundation of any TCMO that might

ultimately be issued after the comments on the draft are in hand.

Judge Moore is currently unavailable but has authorized the undersigned to state that he

joins in this response to Judge Karlin’s dissent.

/RA/

Alan S. Rosenthal
ADMINISTRATIVE JUDGE

Rockville, Maryland
July 19, 2007
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