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In the Matter of Docket No. PAPO-00

U.S. DEPARTMENT OF ENERGY ASLBP No. 04-829-01-PAPO
(High Level Waste Repository: July 16, 2007
Pre-Application Matters)

DISSENT
(Regarding Additional Safeguards Questions and
the Proposed Third Case Management Order)

On July 6, 2007, the majority of the Pre-License Application Presiding Officer (PAPO)
Board ordered certain of the potential parties in this proceeding to answer approximately 65
additional questions concerning what it refers to as “sensitive unclassified information” (SUI)
and, more particularly, “safeguards information” (SGI) claimed to be privileged under the Atomic
Energy Act Section 147." Order (Questions to the NRC Staff and other Potential Parties
Regarding Access to Safeguards Information in the HLW Proceeding) (July 6, 2007)
(unpublished) (Order Posing 65 Additional SGI Questions). On July 10, 2007, the majority of the
PAPOQO Board issued another order, circulating for comment its proposed third case management
order governing the withholding, production, redaction, protection, and dispute resolution

procedures for three categories of SUI. Order (July 10, 2007) (unpublished) (Proposed TCMO).

The three categories of SUI covered by the Proposed TCMO are (a) “Naval Nuclear Propulsion

' Although the order included approximately 65 additional questions, including subparts,
they were directed at different potential parties and therefore no person is required to answer all
65 questions.
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Information” (NNPI), (b) Unclassified Controlled Nuclear Information” (UCNI), and (c) “Official
Use Only Information” (OUOI).

| respectfully dissent from the Order Posing 65 Additional SGI Questions and the
Proposed TCMO. First, | believe it is unwise for the PAPO Board to decide such important and
difficult legal issues regarding the withholding of government documents from the public and the
parties in the high level waste (HLW) licensing proceeding in the absence of a concrete case or
controversy litigated by representative adversarial parties. In this regard, | believe that further
pursuit of these numerous speculative issues, given the very small number of SUI documents
and the absence of any real dispute, is a disproportionate and futile allocation of time and
resources. Second, | believe that, in the absence of an actual or imminent dispute, the PAPO
Board lacks jurisdiction to ask more SUI questions or issue the Proposed TCMO. The following
is a brief explanation of these two concerns.

A. Avoidance of Premature Adjudication

In my opinion, the multiple legal issues associated with the attempts by the Federal
government to withhold SGI, NNPI, UCNI, and OUOI from the public in the HLW proceeding
concerning Yucca Mountain are sufficiently complex, unusual, and important to require that the
PAPO Board decide them only in the context of a concrete case or controversy. In a concrete
controversy, there would be a specific factual context for our decision, rather than asking the
Board to speculate and anticipate all of the possible issues. Likewise, a specific disagreement
over specific documents claimed to be SUI would involve real adversarial parties motivated to
brief the legal issues in a way that would substantially assist the Board in making better and
more focused decisions. The legal doctrine of “ripeness” captures some of these concerns:

[The] basic rationale is to prevent the courts, through avoidance of premature
adjudication, from entangling themselves in abstract disagreements over
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administrative policies, and also to protect the agencies from judicial interference
until an administrative decision has been formalized and its effects felt in a
concrete way by the challenging parties.

Abbott Labs. v. Gardner, 387 U.S. 136, 148-49 (1967).

Although the Board started its pursuit of SUI issues with sound intentions, it is clear to me
that we have now become “entangled” in remote and “abstract disagreements.” The issues are
‘remote” because, inter alia, the number of SUI documents (although originally thought to be
substantial) is now estimated to be infinitesimal. For example, although there are over 3 million
documents already on the Licensing Support Network, at this point there are only 21 SGI
documents involved in the entire HLW proceeding. Tr. at 1200. Likewise, there are only 8 UCNI
documents. Tr. at 1119. Even if these numbers later increase, they are still minuscule. The
current estimate of the number of NNPI documents is a bit larger — 744 — but has dropped from
4,600 (in 2005) to 744 today. Tr. at 692, 1089. The estimated number of OUOI documents is
500. Tr. 693, 850, 1107. No one is currently pursuing those documents. Indeed, given that the
parties have already committed to make redacted versions of all of these SUI documents
available to any potential party, it is highly questionable whether any dispute will ever arise
concerning SUL.

Meanwhile, the Board has substantially increased its inquiries concerning SUI, posing
hundreds of more and more detailed questions. The Board has spent two years and held six
case management conferences (including conference calls) discussing and pursuing SUI.? Two
of these lengthy conferences were devoted solely to SUI and involved probably hundreds of oral

questions by the Board.® At our request, the Commission appointed a special SGI expert to

2 SUI was discussed at the case management conferences (including telephone
conferences) of May 4, 2005, May 18, 2005, October 13, 2005, October 19, 2005, March 5,
2007, and May 23, 2007. See, e.g., Tr. at 290, 313, 688, 1068.

% These two conferences were held on October 13, 2005 and May 23, 2007. Tr. at 670-
922; 1052-1213.
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assist the PAPO Board.* Prior to July 2007, the PAPO Board issued six orders addressing SUI.°
Prior to the Order Posing 65 Additional SGI Questions, the Board had posed over 160 written
questions concerning SUL® In response, the U.S. Department of Energy (DOE), the State of
Nevada, and the NRC Staff, among others, spent substantial time and effort attempting to
develop a SUI case management order and answering our questions related to SUL.” In my

opinion, we have reached the point of disproportionate effort and diminishing returns.®

* [Commission] Order (September 15, 2005) (unpublished).

® See Memorandum and Order (Scheduling Second Case Management Conference and
Issues to be Briefed) (May 11, 2005) (unpublished); Request to the Commission for the
Appointment of Advisors on Safeguards Procedures and Information (Sept. 2, 2005)
(unpublished); Memorandum and Order (Matters to be Addressed at September 29, 2005 Case
Management Conference) (Sept. 19, 2005) (unpublished); Order (Schedule for Filings) (Oct. 25,
2005) (unpublished); Order (Feb. 9, 2007) (unpublished) and Order (Scheduling Case
Management Conference) (Apr. 19, 2007) (unpublished).

® These questions appeared in our orders of September 19, 2005 (74 questions,
including subparts) and April 19, 2007 (88 questions, including subparts).

" DOE, the State of Nevada, and the NRC Staff submitted proposed case management
orders concerning SUI on July 8, 2005 and December 19, 2005. See The Department of
Energy’s Submission of a Joint Proposed Order Regarding Retention Procedures for
Documentary Material (July 8, 2005); Joint Proposed Third Case Management Order for
Sensitive Unclassified Information (Dec. 19, 2005).

8 The quest of the PAPO Board to resolve SUI can be summarized as follows. On May
11, 2005, the Board instructed DOE, the NRC Staff, the State of Nevada, and any other
interested potential party to submit a joint proposed protective order concerning information that
DOE and NRC claimed to be especially sensitive (SGI, UCNI, OUO, and NNPI). Memorandum
and Order (Scheduling Second Case Management Conference and Issues to be Briefed) (May
11, 2005) (unpublished). On July 8, 2005, DOE, the NRC Staff, and the State of Nevada
submitted such a proposed joint protective order. The Department of Energy's Submission of a
Joint Proposed Order Regarding Retention Procedures for Documentary Material (July 8, 2005).
On September 2, 2005, we requested that the Commission appoint an SGI expert to serve as
an advisor to the Board. See Request to the Commission for the Appointment of Advisors on
Safeguards Procedures and Information (Sept. 2, 2005) (unpublished). The SGI advisor was
appointed on September 15, 2005. On September 19, 2005, the Board issued a memorandum
and order directing the DOE, NRC, and the State to answer approximately 74 questions
(including subparts) regarding SUI. Memorandum and Order (Matters to be Addressed at
September 29, 2005 Case Management Conference) (Sept. 19, 2005) (unpublished). On
October 13, 2005, the Board held a day-long case management conference to address the
handling of SUI, where we asked numerous additional questions. See Tr. at
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Our numerous questions reveal that “SUI” involves many complex, difficult, and
unfamiliar practical and legal issues, making it particularly unsuitable for premature adjudication.
The situation is not improved by the fact that “the Staff's answers, such as they were, lacked
precision and provided little useful information or reason to be encouraged that the process
could be expedited.” Order Posing 65 Additional SGI Questions at 2. But the same could be
said of the answers by DOE (and the associated representatives of the Naval Nuclear
Propulsion Program) who, for example, could not provide us with a definition of NNPI that would
allow the Board or the public to distinguish between documents that are claimed to be NNPI and

those that are not. Tr. at 1071. In essence, DOE and the Navy take the position that the

670-922. On October 25, 2005, the Board ordered the DOE, the NRC Staff, and the State to
draft a proposed third case management order concerning SUI and to submit it in December.
Order (Schedule for Filings) (Oc. 25, 2005) (unpublished). Pursuant to that order, DOE, NRC,
and the State developed a draft SUI order, circulated it to the public, and held several
conference calls and/or meetings. Joint Proposed Third Case Management Order for Sensitive
Unclassified Information (Dec. 19, 2005) at 1-2. On December 19, 2005, DOE, the NRC Staff,
and the State submitted a proposed third case management order covering SUI. Id. In the
meantime, DOE advised the Board that its plans to certify its LSN collection and to submit its
application were substantially delayed and uncertain. See The Department of Energy's
Eleventh Monthly Status Report Regarding LSN Certification and License Application Submittal
(Apr. 3, 2006). Accordingly, the Board put the proposed TCMO and SUI issue on hold.
Meanwhile, on October 31, 2006, the Commission proposed major revisions to its regulations
governing SGI. 71 Fed. Reg. 64,004-68 (Oct. 31, 2007). Then, on February 6, 2007, the Board
scheduled the first case management conference since 2005, to address, inter alia, the
proposed TCMO and SUI issues. See Order (Feb. 6, 2007) (unpublished); Order (Feb. 9, 2007)
(unpublished). On March 5, 2007, the Board held a case management conference covering,
inter alia, SUI and the proposed TCMO. Tr. at 946-1051. On April 19, 2007, the Board issued
another order scheduling a case management conference to cover SUI and the proposed
TCMO Order (Scheduling Case Management Conference) (Apr. 19, 2007) (unpublished). In
this order, the Board posed approximately 30 questions (including subparts) to be answered in
writing and 49 questions (including subparts) to be answered orally. Id. at 4-13. Pursuant to
our order, DOE, the NRC Staff, and the State of Nevada, respectively, filed written answers to
our questions. [DOE] Response to the [PAPO] Board’s April 19, 2007 Order (May 16, 2007);
NRC Staff Answers to April 19, 2007 Order Regarding Access to Safeguards Information (May
16, 2007); State of Nevada’'s Memorandum Providing Answers to Questions in the PAPQO’s April
19 Order (May 16, 2007). On May 23, 2007, the Board held another long case management
conference where we probed DOE, the NRC Staff, and the State of Nevada concerning SUI
issues. Tr. at 1052-1213. Now the Board has asked an additional 65 questions, issued a
proposed TCMO covering some SUI issues, and is contemplating a separate case management
order regarding SGI.
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definition is irrelevant, because NNPI is whatever they say itis. Tr. at 1075-76. When the Board
asked DOE and the Navy to provide a specific citation supporting its definition of NNPI, they
referred us to hundreds of pages of regulations. Tr. at 1105.

Complexity and confusion are increased by the fact that DOE and NRC have asked the
Board to use a category they call OUOI, even though it is an artificial construct that has no legal
basis or foundation. Joint Proposed Third Case Management Order for Sensitive Unclassified
Information (Dec. 19, 2005) at 1. SGI, UCNI, and NNPI at least have their own statutory basis —
42 U.S.C. §§ 2167 and 2168, and 10 U.S.C. § 130, respectively. But, there is no statute, law, or
regulation that creates or establishes a privileged or exempt category for “Official Use Only
Information.” Instead, DOE and NRC use “OUQ” as a label to cover a miscellany of exemptions
under the Freedom of Information Act (FOIA). 5 U.S.C. § 552(b). Unfortunately, the majority
adopts this broad and vague concept of OUOI, defining it as follows:

‘Official Use Only Information’ . . . is DOE or NRC information to which FOIA

disclosure obligations do not apply because, under FOIA Exemption 2, the

information is related solely to the internal personnel rules and practices of an

agency, or under FOIA Exemption 3, the information is specifically exempted

from disclosure by statute. See 5 U.S.C. § 552(b)(2), (3).
Proposed TCMO at 2.

Although DOE and NRC may, for administrative purposes, cobble together whatever
FOIA exemptions they wish, and invent whatever labels they desire, | believe that this Board,
should focus solely on exemptions with a specific statutory and legal basis. The OUOI concept
confuses the legal situation. For example, when “OUOI” incorporates any information exempted

by FOIA Exemption 3, it creates an open ended category, because Exemption 3 itself covers a

vast amount of material exempted by various other Federal statutes.® It is much better simply to

°® FOIA Exemption 3 covers information “specifically exempted from disclosure by statute
(other than section 552b of this title), provided that such statute (A) requires that the matters be
withheld from the public in such a manner as to leave no discretion on the issue, or (B)
establishes particular criterial for withholding or refers to particular types of matters to be
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examine each claim of privilege or exemption based on the specific statutory and regulatory
elements that define it. In addition, including OUOI in the same case management order as
SGI, UCNI, and NNPI, inappropriately creates the aura that OUOI somehow enjoys the same
higher and greater legal deference and status that DOE and NRC claim for SGI, UCNI and
NNPI. OUOQI, if the concept is to be used at all, belongs in the Second Case Management
Order, as a mundane FOIA exemption, such as attorney-client communications and deliberative
process privileges. Indeed the recently revised SCMO already covers some OUOI/FOIA
Exemption 3 material (e.g., archeological privilege documents). See Revised Second Case
Management Order (Pre-License Application Phase Document Discovery and Dispute
Resolution) (July 6, 2007) at App. G [SCMO]. When a government agency is withholding
documents from the public, | prefer to ground my analysis on concrete and legally-founded
bases (e.g., FOIA Exemption 2 or a specific statute incorporated under FOIA Exemption 3),
rather than the withholder’s invented category - OUOI - that has no legal meaning.

The complexity and difficultly with dealing with SUI in the abstract are further
demonstrated by the fact that, in stark contrast to the Revised SCMO, the privilege log format in
the Proposed TCMO is content-less. The Revised SCMO includes privilege log formats for
seven types of legal privileges and exclusions from FOIA, and in each case the privilege log lists
the specific sub-elements that are deemed to meet the regulatory requirement to provide
“sufficient information for assessing the claim of privilege or protected status of the document.”
10 C.F.R. § 2.336(a)(3) and (b)(5). See Revised SCMO at App. A to G. The majority has
abandoned this wise approach in the Proposed TCMO, because it simply does not know (and no
one has proffered) the elements sufficient for “assessing the claim” that a document is UCNI,

OUOI and/or NNPI.

withheld.” 5 U.S.C. §552(b)(3). Under this definition, UCNI and SGI are Exemption 3 material
and thus a subset of OUOI.
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The difficultly of addressing SUI now is compounded by the fact that the law governing
SGl is in flux. During the 3 years since the PAPO Board was created, the NRC has proposed
two sets of significant amendments to its SGI regulations. See 70 Fed. Reg. 7,196 (Feb. 11,
2005); 71 Fed. Reg. 64,004 (Oct. 31, 2007). In addition, Congress passed the Energy Policy
Act of 2005, Pub. L. No. 109-58, 119 Stat. 594, which modified the SGI criminal background
check process. See 42 U.S.C. § 2169. We do not know what the final regulations will specify,
or when they will be issued. Given that these impending changes in law will presumably disrupt
and/or displace any PAPO case management order on the subject, it seems prudent not to
attempt to resolve these issues now.

My final reason for concluding that the Board must defer decisions relating to SUI until
there is a concrete case or controversy is that no one is representing the non-governmental
potential parties in this discussion. The major players in the drafting and analysis of SUIl issues
have been three large governmental agencies that clearly do not represent the public or the
“normal’ potential parties who may seek SGI, UCNI, OUOI, or NNPI. DOE and the NRC Staff
are the major federal governmental entities that will be withholding documents based on their
claims of SUI and thus they can not represent the interests of persons who might challenge such
claims. The third entity that has been active in the SUI drafting and discussions is the State of
Nevada. But the State is a large governmental entity, is relatively well funded, and has a special
statutory and regulatory status in the HLW proceeding. The State presumably will have little or
no problem in dealing with issues such as trustworthiness, reliability, information security
protocols (e.g., a safe), need-to-know, the $172.50 fee for each background check and/or in
satisfying the numerous other hurdles (and associated delays) built into the DOE and NRC
proposals concerning SUl. While it is not the fault of DOE, the NRC Staff, the State of Nevada
or this Board, the reality seems to be that there has been virtually no meaningful participation in

the SUI proposals by anyone else. This may be because, after 20+ years, the public and
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various local governmental and private entities remain skeptical that DOE will ever file an
application for the Yucca Mountain HLW geologic repository and they wish to conserve their
resources until it is clear that the application will be filed. Whatever the reason, given the lack of
fair representation of the general public’s interests, | conclude that it is not prudent for this Board
to address SUI issues now, especially if it would bar later litigants from raising serious and
legitimate issues if and when a concrete case or controversy arises. Since it is not necessary for
us to address SUI now, it is necessary that we not address SUI now. ™

B. Lack of Jurisdiction

My second basis for dissenting is that, in the absence of an actual or imminent dispute,
the PAPO Board lacks jurisdiction to issue the Order Posing 65 Additional Questions and the
Proposed TCMO. Our jurisdiction is limited and controlled by the Commission, which specified

at the outset that our authority is solely for the purpose of ruling on disputes.

Pursuant to 10 C.F.R. § 2.1010(e), the PAPO possesses all the general powers
specified in § 2.319 and § 2.321(c) that the PAPO requires to carry out its
responsibilities. As provided by 10 C.F.R. § 2.1010(a)(1) and (b), the PAPO is
granted this authority solely for the purpose of ruling on disputes over the
electronic availability of documents, including disputes relating to the claims of
privilege.

Order, CLI-04-20, 60 NRC 15, 18 (2004) (emphasis in original). The Commission went on to
state that its “interest is in assuring the availability of information and not in dissipating resources

on meaningless disputes.” Id.

' My colleagues may assert that it is crucial for the Board to resolve all SUI issues now,
given that the statute requires that NRC issue its final decision on DOE’s application within 3
years. Nuclear Waste Policy Act § 114(d), 42 U.S.C. § 10134(d). | agree that the Board should
do everything it can to comply with the statutory deadline. But this does not include making
unnecessary legal errors and/or binding future parties to case management orders that have not
been discussed and debated by representative parties or fully understood by the Board. | think
that the history of our SUI quest demonstrates the difficulties and lack of wisdom of attempting
to adjudicate these issues in the absence of a concrete case or controversy.
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We have no jurisdiction because there is no actual or imminent dispute concerning SUI.
The numbers of SUI documents are infinitesimal (for example, the 21 SGI documents represent
0.000007% of the LSN documents, the 8 UCNI documents represent 0.0000026%). Given that
the parties have committed to make redacted versions available to all potential parties, it is
highly uncertain that there will ever be a dispute concerning them. Thus, the PAPO Board has
no jurisdiction to reach out and entangle itself in abstract SUI issues that will likely never arise.
In this respect, | submit that the SUI, SGI, and Proposed TCMO issues are quite different and
distinguishable from our Revised SCMO, which dealt with common legal privilege issues (e.g.,
attorney-client communications, attorney work product, Privacy Act issues, deliberative process
privilege claims), which will certainly be asserted by many parties, over thousands or tens of
thousands of documents in this proceeding; some of which have already been raised in the
context of the State of Nevada'’s original motion to strike the DOE’s LSN certification of June 30,
2004. See LBP-04-20, 60 NRC 300, 318 (2004) (DOE withheld “several hundred thousand”
documents on claims of such privileges). While the Revised SCMO is within the letter and spirit
of our limited jurisdiction, | believe that the Order Posing 65 Additional Questions and the
Proposed TCMO are not.
C. Conclusion

In conclusion, | respectfully dissent from the Board’s July 6, 2007, Order Posing 65
Additional SGI Questions and July 10, 2007, Proposed TCMO. In my opinion it is not prudent for
the PAPO Board to decide such important and difficult legal issues in the absence of a concrete
case or controversy litigated by representative adversarial parties. | would urge that we simply

order the parties to make redacted versions of all SUlI documents available to all potential
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participants, and reiterate that, if any specific dispute arises, any potential party may file a

motion to compel or otherwise bring it to us for specific briefing and prompt resolution.

/Original signed by/

Alex S. Karlin
ADMINISTRATIVE JUDGE

Rockville, Maryland
July 16, 2007
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