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MEMORANDUM

(Certifying Question Regarding Conduct of Mandatory Hearing)

In the October 2006 notice of hearing and opportunity to petition for leave to intervene

for this early site permit (ESP) proceeding for the Vogtle ESP site, the Commission indicated
that a Licensing Board (to be designated subsequently) would hold the mandatory hearing for
the proceeding and make the findings required by 10 C.F.R. § 2.104(b). See 71 Fed.
Reg. 60,195, 60,195-96 (Oct. 12, 2006). Based on that notice, this Licensing Board, which was
assigned to conduct this ESP proceeding, issued a notice of hearing indicating it intends to
officiate at the required mandatory hearing and established a general schedule for conducting
that hearing on uncontested matters. See Licensing Board Notice of Hearing (Application for
Early Site Permit) (Mar. 28, 2007) at 2-3 (72 Fed. Reg. 15,913 (Apr. 3, 2007)); Licensing Board
Memorandum and Order (Prehearing Conference and Initial Scheduling Order) (May 7, 2007)
app. A at 2-3 (unpublished); see also Tr. at 238-39.

Subsequently, in June 2007 the Commission approved implementation of a number of

recommendations by the Combined License Review Task Force, which was established to
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explore avenues for increasing the efficiency of the new reactor combined operating license
(COL) review process. Among these was the Task Force proposal that the Commission itself
conduct the mandatory hearings for COL proceedings required by the agency’s rules
implementing section 189a(1)(A) of the Atomic Energy Act of 1954, 42 U.S.C. § 2239(a)(1)(A).
See Memorandum from Annette L. Vietti-Cook, Secretary, to Luis A. Reyes, Executive Director
for Operations, et al., Staff Requirements - COMDEK-07-0001/COMJSM-07-0001 - Report of
the Combined License Review Task Force (June 22, 2007) at 1.

Although this Commission pronouncement on its face applies only to COL proceedings,
it seemingly has implications for other licensing cases in which mandatory hearings have been
deemed necessary, including uranium enrichment facility and ESP proceedings. See, e.4.,

Dominion Nuclear North Anna, LLC (Early Site Permit for North Anna ESP Site), LBP-07-09,

65 NRC __ (June 29, 2007) (initial decision for Licensing Board-conducted mandatory hearing

in ESP case); USEC, Inc. (American Centrifuge Plant), LBP-07-06, 65 NRC __ (Apr. 13, 2007)

(initial decision for Licensing Board-conducted mandatory hearing in uranium enrichment facility
construction/operation proceeding). For such future non-COL cases, the Commission can
express its intent regarding the presiding officer for the mandatory hearing in the notice of
hearing that is issued for the particular cause. As an ongoing non-COL proceeding, however,
this case does not present that opportunity.

Consistent with the Commission’s directive in the Vogtle ESP notice of hearing, this
Licensing Board stands ready to conduct the mandatory hearing for this proceeding.
Nonetheless, in light of the Commission’s recent action concerning the mandatory hearing
associated with COL applications, to avoid any uncertainty and ensure the Board properly

allocates its resources and those of the mandatory hearing parties in this case, i.e., applicant
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Southern Nuclear Operating Company (SNC) and the NRC staff, in accordance with 10 C.F.R.
§ 2.319(/), the Board finds it appropriate to certify to the Commission the following question:
Does the Commission wish this Licensing Board to conduct the

Vogtle ESP mandatory hearing?

FOR THE ATOMIC SAFETY
AND LICENSING BOARD’

/RA/
G. Paul Bollwerk, Il
CHAIRMAN

Rockville, Maryland

July 12, 2007

" Copies of this memorandum were sent this date by Internet e-mail transmission and the
agency’s E-Submittal system to counsel for (1) applicant SNC; (2) the Joint Petitioners; and (3)
the staff.
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