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L INTRODUCTION I

| Pursuant to the Equal Access to Justice Act (“EAJA”) 28 U S.C. § 2412,
Petitioner San Luis Oblspo Mothers for Peace (“SLOMFP”) hereby moves the
Court for an award of $162,572.78 in attorneys fees and costs to be paid by the
U.S. Nuclear Regulatory Commission (“NRC”) and the United States. _As required |
by Ninth Cir. Rule 39-2, this Iﬁotion is supported by Fdrm A.O. 291, which is |
| attached. SLOMEFP is entitled to an award of attorneys fees and costs under the
EAJA becausé it meets the EAJA’s eligibilify requirements; it pr'evail_ed and

achieved significant relief against the NRC in this case; the NRC’s position was



not substantiallyjustiﬁed;'and there__are no special circumstances that would make

‘an award unjust.
II. FACTUAL BACKGROUND

In this case, SLOMFP the SierraClub and Peg Pinard (“Petitioners”),
sought reversal of an NRC dCCISIOIl grantlng a hcense to Pac1ﬁc Gas & Electric
Company (¢ ‘PG&E”) for the operation of a new'ramhty‘that Would_ store spent -
reactor fuel on the site of the Dviabllo Canyon nuclear poWer pl'-ant.l ' Petitioners -
sought review of the NRC’s refusal to comply with '(a) the'National Environmental
| Policy Act (-“NEPA”) by atldressihg the environrnehtal 'impaotS of an ihtentional

o jattack on the proposed fa0111ty in 1ts hcensmg de01s1on or (b) the hearlng

o requlrements of the Atomlc Energy Act and the Admlmstratlve Procedure Act by

| | grantmg Petltloners an adJudlcatory hearlng on the questlon of whether the NRC |
must prepare a_n env1ronmental 1mpact statement (“EIS?’) regarding the | |
| enVironmental'tmpacts of an intentional attack on the proposed facility. -Pursuant
to the Atomic.Energy Act, Petitioners also soug_ht review of the NRC’s refus_al to

improve the security of the entire Diablo Canyon site before licensing the spent

fuel storage facility.

' Of the three petitioners in this case, SLOMFP was solely responsible for
the attorneys fees and costs in the administrative proceeding, the appeal to the
Ninth Circuit, and the defense of the Ninth Circuit’s decision in the Supreme
Court. Thus, SLOMFP is the sole petitioner for attorneys fees and costs under the

EAJA.

[\



The case was briefed in the spring 'and summer of 2004. In addition to briefs
submitted by Petitioners and the NRC, PG&E filed a brief as intervenor-.
respondent. In addition, the Nuclear Energy Institute submitted an amic,us brief in
- sunport .of the NRC’s position; and S.an Luis Obispo County and the Attorneys
General of California, Massachusetts, Utah, and Washington subniittecl amicus
briefs in supnort of Petitioners’ posvition_. : | |

Tl'ie case_ was not argued until oi/er a year after the briefing, in October of
2005. Between the briefing and the oral argument, both Petitioners. and the NRC |
: submltted letters to the Court regardmg relevant new Jud1C1al decisions and )
| regulatory dec1s1ons by the NRC | |

- On June 2, 2006 thlS Courtlssued a dec151on denymg Petltlonvers clalms o
‘with respect to the Atomlc.Energy Act and Admlmstrative Procedure Act, but |
granting the petltion for rev1ew w1th respect to Petltioners NEPA cla1m San Luis
Obispo Mothers Jor Peace v. NRC, 449 F.3d 1016 (2006). The_Court found that |
" as a matter of law, the Commission’s refusal to address the environmental imp.a.cts |
of an attack on the Diabl'o Canyon spent fuel storage facility in an EIS or
environmental assessment (“EA”) di‘d not meet NEPA’s reasonableness standard.

Id., 449 F.3d at 1035. The Court remanded the case to the NRC for further

proceedings. [d.

% A copy of the decision is attached to Form A.O. 291,



After tlle Court lssued its decision, the NRC and the United States moved for
an extension of time to file a petition for rehearing or rehearing en ban’ct Although
the Court granted the motion, the government did not seek rehearing. Instead, in-
the fall o'f200_6,.PG&E petltioned the Supreme Court for.'a writ of oertiorari in |
Pacz’ﬁc Gas & Electric v. San Luis Obispo Mothers Jor Peacé, et al.; No. 06-466.°

ourt denied l‘ pv on on January 16, 20074 :

-

The SUprc eC

III. ARGUMEN T

A.  The Purpose of the EAJA is to Compensate Partles Who Enforce
the Government’s Comphance With the Law.. .

In enaoting_ the EAJA, Congress so_ught- to irnpr0ve citizen aceess to the
courts by reducing tne deterrent effeot o‘f l‘itigatlon 'e‘xpenses for thOse svho =
' successfully challenge govemment actlon Umtea’ States v. I 0] 8 Acres of l,and
716 F. 2d 714 720 (9th C1r 1983) Congress recognlzed that “where partles are
servmg a pubhc purpose, it is uvnfalr to ask them to finance through their tax dollars
unreasonable govemment action and also bear the cost of vindicating their.rights.”
H.R. Rep. No. 96-1418, 96" Cong., 2d Sess. at 10, reprinted iﬁ 1980 U.S.C.C.A.N.

4984, 4988;89. Thus, the EAJA provides that:

Except as otherwise specifically prov1ded by statute a court shall award to a
prevalllng party other than the Umted States fees and other expenses, in

* The NRC and the United States ﬁled a brief assertmg that PG&E had not

.' met the standard for granting certiorari.
* 2007 U.S. LEXIS 1028 (January 16, 2007). A copy of the Supreme

Court s order is attached to Form A.O. 291, Attachment 1.



addition to any costs . . . incurred by that party in any civil action (other than
~ cases sounding in tort), including proceedings for judicial review of agency
action, brought by or against the United States in any court having
jurisdiction of that action, unless the court finds that the position of the
United States was substantially justified or that spec1al circumstances make

an award unjust.
28 US.C. §. 2412(d)(1)(A). The agency has the burden of proving that its position
was substantiéﬂy justiﬁed, _by. showing that is posititm has a r_éaso_nahle basis in
both fact and law. Mendenhall v. NTSB 92 F.3d 871, 874 (9" Cir. 1996), Vciting :
}Pzerce v. Underwood, 487 U.S. 552, 556 (1988) Barry v. Bowen, 825 F.2d 1324

. ,(9“’ Cir. 1987)

o B : SLOMFP is Ellglble for Attorneys Fees and Other Expenses
Under EAJA ' v _

An apphcant is ehglble t‘or attorneys fees and other expehses under EAJA if N
: (I)itisa prevalhng party that (2) lncurred costs of htlgatlon agemst the federal
government and (3) meets apphca_ble size or net wort_h crlterle. 28 U.S.C. §§ .
2412(d)( 1)(A) antl 2412(d)(2)(B). SLOMFP meets these standerds for elig’ihility.

| | First, SLOMFP is a “prevailing party” under the EAJA because it has
secured “a material alteration of the legalrelationship between the parties.” Perez-
Arellano.v_. Smith, 279 F.3d 791, 793 (9th Cir. 2002), citing Buckhannon Bd. and
Care Home, Inc., v. West Virginia Dept. of Health and Human Resources, 532 U.S.
598 (2001). S’ee also United States V. Rectl Property Known as 2224_9 Dolor_osa

Street, 190 F.3d 977 (9" Cir. 1999) (a party prevails if it “succeed[s] on any



significant issue in litigation which achieves some of the benefits of bringing suit.”
While a decision remanding an agency ruling for further consideration ordinarily
Would not warrant an EAJ A award, this case meets the exception for cases :
decid.ing “signiﬁcant legal principles affecting the substantii/e rights cf the
parties ” Natzonal Wzldlzfe Federation v. FERC, 870 F.2d 542, 545 (9th Cir. 1989) _
 quoting Mantolete v. Bolger, 791 F 2d 784, 787 (9" Cir. 1986). |
Here the Court addressed and rejected each of the NRC’s four legal

_ raticnales for its categorical refusal to considering the environmental impacts- of
| : _intenti_.onal att'ack_s on nuclear facilities in its licensing decisions. While it 1s not‘

: clear how ‘th'e NRC .vtfill atidress the issue of the reasonable foreseeability of i}-:_‘ -

- _'te'rroiist attacks _on. remancl:; the. Cottrt"s :de_cisio‘n renders it imnossib-ie'foi--the NRC :
E .tc_refere_ct:'such a monolithic and imp,enetirable shield a'gainst piiblic acc_cantab_il_ity o
for its_‘environ-rnental 'dec.i'sions.thr'oagh ‘thve NEPA decisi'on-making process. Thus,
the _Ccurt has made a‘.‘rnate_rial alteration” to the legal revlationship betwee.nithe
NRC and .members of the public who seek NEPA review of the environmental
impacts of intentional attacks on nuclear facilities. Perez-Arellano v. Smith,- 791
F.2d at 793.

Second, SLOMFP incurred costs of litigation against the NRC as an agency |

of the federal government. See Declaration of Diane Curran, par. 6; Declaration of

Morgan Raffeity, par. 6.



 Third, SLOMFP satisfies the eligibility requirements of 20 U.S.C. §
2412(d)(2)(B). SLOMFP is a non-profit 501(c)(3) organiiation with a net worth of
- far less than $7,000,000. Declaration of Morgan Rafferty, par. 1. In addition, it is

an all-volunteer organization and therefore has no employees. Id.

C. An Award of Fees is Mandatory Because the NRC’s Position
Was not Substantially Justified and No Special Circumstances
“Would Make an Award Unjust. =

‘This Court has held that “[vo]nee.a party’s eligibility has been proven, an . '

- award ot" fees under EAJA is mandatOry unless the govemment’s position is

.. substantlally Justlﬁed or spe01al mrcumstances exist that make an award unJust

Lovev. Rezlly, 924 F. 2d 1492 1495 (9th ClI‘ 1991) c1t1ng 28 U.S. C § | |

| 2412(d)(1)A) The NRC bears the burden of demonstratmg that its- posmon was |

'substantlally Just1ﬁed or that any . spe01al cncumstances ex1st that would make an
" award unjust. Love v.Reilly, 924 F2d at 1495. | |

1.  The NRC’s position was‘.not substantially justified.

In deterrnining whether the agency’s hosit_ion was substantially justified, this
Court evaluates the reasonableness of the underlying govefrtment action and the
position asserted by the governm.ent in defending its action on appeal. Wilderness
Society v. Babbitt, 5 F.3d 383, 388-89 (9th Cir. 1993). See also Flores v. Shalala,
49 F .3d 562, 569 (9™ Cir. 1995).. This Court has held that failure to do a preper

NEPA analysis precludes a claim of substantial justification. Thomas v. Peterson,



841 F.2d 332 Ch Cir. 1988). If the government’s position violates the
Constitution, a statute, or its own regulations, a finding that the government was

| substantially justified “would be an abuse of discretion.” Meinhola’ v. US.
Departmenz‘ of Defense 123 F.3d 1275, 1278 (9™ Cir. 1997). The fact that the
‘agency prevatled on another issue in the case does not prove the agency S position

was substantlally )ustlﬁed Or egon Natw al Resources Counczl v. Madzgan 980

F.2d 1330, 1332 (9" Cir. 1992)

In no aspect could the NRC’s posmon on the NEPA i issue in this case be
con31dered to be substantlal'ly Just'lﬁed ' The Court reJected as unreasonable each of .

: 'the four ratlonales offered by the NRC to Justlfy its categorlcal refusal to con51der

o the env1ronmental 1mpacts of terrorlst attacks in. 1ts env1ronmental de0151ons FlrSt L

_the Court reJ_ecte_d t_he NRC’ s_assertlon tha_t_.the_re W‘as no .reasonably c_lose causa_l
 link hetWeen the NRC’S 'licensing of the spent‘ fnel storage faciiity.and the' physical. .
impacts:,}of a terrorist attack, concluding that t_he NRC’s own poliCies and
procedutes, undercut its Iposition that terrorist attacks are not reaeonably
foreseeable nndet NEPA. 449 F.3d at 1030-31.

Second, the Court ruled that NEPA tloes not allow the NRC to ignore the
environmental impacts of terrorist attacks simnly because their likelihood cannot

be quantified. To the contrary, the Court found that the NRC’s own actions show



it is capable of making a méa‘ningful assessment of the likel‘ihood of terrorist
attacks. 449_F.3d at 1031-32. |

Third, the Court rejected ‘the NRC’S assertion that Petitioﬁers sought a
| “.worst-ca's_e” analysis not required by NEPA. As the. court 4observed, Petitioners
did not “seek to require ,th.ekNRC tb analyze' the most ext‘rérhe _(i.e., the fworlst’)
possible envirbnméntal impéCts ofa :terrérist _attaék,” but rather sought “an
ahalysis of the range of enviroﬁmental impacts likely to result in the e\}ent ofa
terrorist ;attack” oh_ the dry storage facility. 449 F.3d at 1032.—33_.' : | o

F inalkly‘, the Ninth Circuit re.jected.as.unréasonable vthe NR,C’s_c_laimv‘that v\“.it
éahnbt comply 'v'vith:its NEPA méhdafé be‘c’au’sé of secux_'it'y ri’éks;” Thé court found
.V}.tha}tv Whiie .Secul.;ityfcb.nsiderafion‘s may peﬁhit br r_ééuire modiﬁ.cétions of sérﬁe :
| NEPA -préégdufés té brotcé_t Sensitiye._iﬁfoﬁhation',_ NEPA cbntéins no _w’éiver of L
ex.'einption for seéu‘rity or ‘de‘férll.se-re.lated issueé. '4‘49 F.3d at 103.4-'3.5 , citing’
Wéinberger 2 C’dtholic Actié)n ofHawaiz’/Peace Educ: '.Project, 454 U.S'. 139
(1981). | |

“In sum;,” tﬁe Couﬁ concluded, “none of the four factors upon which the
NRC relies to eschew cdnsideration of fhe enviroﬁmental‘ effects of a terrorist
attack satisfies the standard of reasonableness.” 449 F.3d at 1035. The Court’s

conclusion makes clear that in no respect did it consider the NRC’s position to be

justified, let alone ‘‘substantially” justified.



2. No special circumstances exist that would make an EAJA
fee award unjust.

The EAJA precludes an award of fees if “special circumstances make an
award unjust.” 28 US.C. § 2412(d)(1)(A). The govemment.'bears the burden.of
demonstrating the‘exis.ten.c.e of such special crrcumstances; In Leve v. Reilly, fcvhi}s
Corlrt recognized that sp.ecial circumstances might_argu_ably render a fee award
unjust Where_one of the petitioners in a case is 5 “free rider,” i e éparty “who'ie |
i'ﬁeligib]e for fees under the EAJA but.whe ends up payingv no fees. becausethe
other, eiigible plaintiff pays thern_all throrlgh the 'c_ourt-awarded fees.” 924 F.2d ar
1495 In this case, while one of SLOMFP’S co-Petltloners the S1erra Club is

1ne11g1ble for EAJA fees the partlcnpatlon of the Srerra Club was tangentral o the o
.- rlawsult and therefore does not render a fee award to SLOMF P unjust. - Louzsz_anq '

| ._ex rel. Guste V. Lee, 853F.2d 12_19, 1225 (Sth_Cir. 19'88) (“[I]fthe_ineligibkl'e' party”s.' |
particip.ation is nominal er narrow, then the eligib,le parties should not be denied :
the access that Cengress sought to ensure by enacting the 'EAJA.}”) See alre
‘League for Coastal Protection v. Kempthorne, slip ep. at 6 No C-05-0991-CW |
(N.D_..Ca. December 22, 2006) (full award granted to an eligible pérty where the
co-plaintiff Sierra Club’s role in th_e lifigation was “relatively minor” and was also

“not material” because the case “would have been filed without it.”y’

> A copy of the District Court’s opinion is attached.
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- Similarly, in this case‘the Sierra Club’s participation in this lawsuit was so
tangential that it fails to show a “special circumstance” warranting denial or
reduction of EAJA costs and fees to SLOMFP. The Sierra Club joined SLOMFP
as a co-Petitioner only ét the_inf/ftatioh of SLOMF P, which sought the Siérra |
Club’s participation “in order to make‘é strong showing of support fo‘r our céuse

before the NRC and the Court.” Declaration of }Morgah RaffeITy; par. ‘5'. The Club
would not have broughf the litigation oﬁ ité own, because the case was not among
- its conéervation priorities. Declaration of Patrick Gallaghér, paf. 8. Moreover,
SLOMFP would_ h‘ave :.brought the litigation regardless of whether it was jo‘ined as
‘a co-.Peﬁ‘tionel.' by the Sierra Club, Declaré_tioﬁ of 'Moifga'ri Rafferty? par 5. |
B f-'sLOMFiD,_ led the lit’igati'c..)n and took requnsibility for,‘aliié‘_gal'bi_l_is:, raising funds o
t_ﬁféugh' sméll grants and‘ 'c.on.tr.ibuti'dné by it_s' rﬁenibérs_. Id "I;he .incidéntal | =
Ny .par.t'i_c'ipation of..the Sierra Clﬁb in this l'awsﬁif does not rise to :th_ev l'egzel bf .a
“_special circumstance” that would make an aWafd of fees-fo SLOMEFP Iunj‘ust. To
the contrary, it would be unjust to deny SLOMFP, which took respoﬁsibility for the
leadershii) and the cdsts of this lawsuit, an EAJ A award in fﬁis case.
D', The Amount of the Requested Award Is Reasonabie. _
The EAJA requires a court to award “reasonable attorney fees.” 28 U.S.C.§ -
: 2412(d}(2)(A). “The most vuseful starting point for determining the ar;l__ount ofa

reasonable fee is the number of hours reasonably expended on the litigation

11



multiplied by a reasonable hourly rate.” Hensle); v. Eckerhart, 461 US 424,433
(1983) (“Hensley”).

The fact that Petitioners did not prevail on all their claims should not result
in a reduction of the fee awarded. “Where a plai‘riti.ff. has obtéihed excellent - -
resulté, [its] attorney should recover a full compensatory feé.” He‘ﬁsley v,

. ‘Eckerhar:, 461 U.S. 424, 435 (1_983_).. “L'iti‘gants in good faith may l;aise alfémat'ive
‘legal.grounds for-a desired outcome, andvthe court’s _réjection of or failure to reach
éertain grounds is not a sufﬁcient reason for reducing a-fee.” Id. 'Here,_SLdMFP a
- seeks ’Compensat_ic')n-for thé two legal fhe_ofiés under which it sought-fedrésé for the |
NRC’S refusél to e.r'lterta‘in its reque§t~'fo-r ‘CoﬁSiderafién of the enf/ifthfiéntal _
1mpacts of an inténjt:‘ioh;clil aﬁéck Qn A_‘the'rDiablvd Canjron ’sv,pent ﬁ;él storage 'faciliitly;-. o
it_svl. theqry thai the NRC Violat'eci NEPA by réfusing to consider t_hése .}i'r_rzl_j.)acté,'- and
its theory that fhe .NRC..V'ioiated ité own i‘egulatiohs By refusing to grar_lt' a'hearliﬁg | _
on the issue. Wh'i.le Petitioners did not.prev'ail on the second theory,.its victory on.
the. first theory achicved the Petitioners’s overall goal of overtuminé the NRC’s |
unconditional refusal to allow public participation in any éspect of pbst-9/ 11 |
NEPA decision-making regarding protection of nuclear facilities against the threat
of inteﬁtional attacks. The Court’s decision rejécting the NRC’s basis for réfusing
to address the environmental inipacts of intent’iénal attacks in its NEPA reviews of _

license applications was a major and “excellent” victory for the cause of public

12



participation in NRC licensing decisions, and therefore SLOMFP should be
compensated for the entire effort. Hensley, 461 U.S. at 435. SLOMFP does not
seek oompensati_on for Petitioners’ unsuccessful claim that the NRC violated the
Atomic Energy Act by refusing to. grant Petitioners a hearing on new security |
vmeasures for the Diablo Canyon nuclear complex.®
" _1. ~ The hours snent were reasonabie. |

_ SLOMF P requests compensation for a total of 340.8 hours spent on this
appeal 'by its pri'mary‘ attorney, Diane Curran, and 36.2 hours spent by her partner,
Anne Splelberg Ms Curran ] declaratlon and deta1led time records are attached.
These subrnrssmns satlsfy SLOMFP S burden of Justlfyrng the reasonableness of
- ,the hours clarmed Hensley, 461 U S at 437 The Court should ﬁnd that the
amount of the fee request 1s facrally reasonable and commensurate wrth the success
| of the litigation and the relief obtalned.' | |
‘. As counsel state in their declarations, they have contemporaneously
' maintain_ed accurate records of time .spent and expenses incurred in this matter.

- They have also carefull_y reviewed their time and have exercised prudent billing

5 The time records attached to Ms. Spielberg’s declaration omit the time she
spent on the unsuccessful claim. Ms. Curran worked on the briefs as a whole.
 Because of the interrelated nature of the issues, Ms. Curran did not distinguish
between claims in her time records. Therefore, Ms. Curran has reduced the number
of hours for which she seeks compensation for briefing and oral argument
preparation by 10%. The 10% reduction is based on the percentage of the
Petitioners’ briefs that were devoted to the unsuccessful claim.



judgment with regard to the time claimed, in the following respects. First, they
have reduced the number of hours claimed for the briefing of the case, in order to
account for the unsuccessfut Atomie Energy Act claim for which SLOMFP does
not seek-cornpensation ‘Second any time that could be construed as inessential

| has been reduced. Thlrd SLOMFP’s request for fees excludes time spent by non-
- record ettorneys who rev1ewed the pleadings and assisted Ms. Curran in preparlng
for oral argument. Finally, SLOMFP’s request omits t'irne spent by attorneys and
‘paralegal staff on prinlar'ily clerical tasks time spent on media »matters ‘and time
spent on a request for an extensmn of time 1n‘whlch to‘ﬁle Petltloners brief. Thus,-
R SLOMF P exceeded 1ts obllgatlon to omit tune that 18 etlen nossmly

v noncompensable See Democratzc Parljy of Washzngton State V. Reed 388 F 3d |

1281 (9th Cir. 2004)
2.  The rates requested by SLOMFP are reasonable

In 1996, Congress set acap of $125 per hour on the fee rate that could be ..

| recovered under the EAJA. 28 U.S.C. § 2412(d)(2)(A). .That fee rate may be

adjusted upward to account for the increased cost of living. Id. The cnrrent rate is

| _calcnlated ‘by dividing the Consnlner Price Index (“CPI”) by the‘CPI at the time the
EAJA cap'was set (100.0 in 1996 in the Baltimore-Washington, D.C. area) and

| then multiplying by the statutory'rate. Ramo.n-Sepztldeva v. Immigration and

Naz_‘uralt'zatz'on Service, 863 F.2d 1458, 1462 (9th Cir. 1988).

14



The Coﬁrt m.ay also increase the rate above the statutory cap if it

“déte;rmines that an increase in the cqst of living or a special factor . . . justifies a
-higher fee.” 28 U.S.C. § 2412(d)(2)(A). Special factoré include “the limited
availability of qualviﬁed attomeyé for th.e proéeéding involved.” Id. To justify this
enhancement, a pétitioner inust rﬁeét three criterié. 'F irét, the_attoméy must possess
.‘ “distiﬁcti\(é knowledge and Skills develobed-thrdugh._a practice speciaity.” Love v.
_Réilly, 924 F:2d at 1 495, citing Prius v. Bowen, 869 F.2d 536.,‘541-42 G c’ir’..
1989). Speciélty practice areas requiring distinctive knomeq_ge‘and skills include
* environmental litigatibn.' Love v Reilly, 924 F .'2c’i.at'1>49,.5.' ~S¢cond; “those | :
- di.stinctive_skill.s m'u>st be ﬁeeded_ in the lit‘ig_atior_l.”. ]a’ F inéily; the aftomey’é
.sbeciiali..z'éd' SleS ':“ml.;s'tvr‘io_t.lbe _availaibié .e_l.’sewhere, at_tl.le;f"ste.ltutpf:}:i fafe.” Id

- | As défnén'stfatéd by fhe éftéched de.cla'ratiohs.;' SI;OMFP’SI"-primar.y'attorney, .
Diane Cu'fra:n,‘ mEéts éli threé criteria fér aﬁ enhanced fee. First, Ms, Curfaﬁ |
| ‘ possess-distinCt knoWledge and skills developed through h_ef practice specialty in
the law relaﬁng to protection. of public health, safety, security, and the environment
from the ﬁns’afe operation of nuclear facilities. Declaratibn of Diane Curran, pars.
3,4,5; Déclaration of_Mo_rgan Rafferty, par. 7; Declaration ‘of Geoffrey Fettus, |
" pars. 4-6. For over 20 years, Ms. Curran has représehted environmental and civic
organiéations and st:a_lte and local governments in NRC licensing and énforcement

‘cases and in judicial appeals of NRC regulatory decisions. She is familiar with the
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Atomlc Energy Act, NEPA, and the NRC’s vast and complex body of regulations
implementing those statutes, and is nationally known as an expert in nuclear safety
and environmental law Declaration of Diane Curran pars. 3, 4, 5; Declaration of
Geoffrey F ettus, pars. 4-6; Declaration of Patrick Gallagher par. 5.

Second Ms. Curran’s Sl{lllS were needed in the lltlgatlon of this case.
Without her expertrse, it is doubtful whether P_etitloners would have suc‘Ce_eded in
overturning the NRC’s poliey of refusing to consider the environmental impacts of
terrorist attacks in its _l_ic_ens.ing dec'isio_ns_. Declaration of Morgan Rafferty, p_ars{ 7,

8; Deelaration of Patrick Gallagher, pars. 6, 7, Declaration of Geoffrey-F ettus,'par.

6, Declaration of Martln Malsch par 4 o | o
F 1nally, Ms Curran s SklllS are not avarlable in Washmgton D.C., or " |

| .,-'elsewhere at the statutory rate. Declaratlons of Morgan Rafferty, par 7

_Declaratlon of Patrlck Gallagher par. 6; Declaratron of Geoffrey Fettus, par. 5

and Declaration of Martm Malsch par 4

- The approprlate level of enh_ancement of an attorneys fee award under the

- EAJA is the prevaili.ng market.'rate. Clevenger v. Chater, 977 F. Supp. 776, 78l,”
786 (M.D. La. 1997). Given that no attorneys on the West Coast had the degree of

_experience or specialization needed to do the work, the District of Columbia,

| where Ms. Curran’s office is locat_ed, is the “releyant community” for purposes of

establishing the prevailing market fee. Barjon v. Dalton, 132 F.3d 496, 500 (9" |
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Cir. 1997). Therefore SLOMEFP requests an enhanced fee award at the prevaihng

market rate for the District of Columbia, as follows

iY,ear ‘- Rate ' Hours Fee
2004 ~ [$480mour  |222  |$106,560
2005 T [$525/hour | 719 §37,747.50

| The requested fee rates are reasonable market rates for 'an.attomey of Ms. Curran’s
experience and skill level, as attested to in the Declarati'on of Martin .Mals'eh, par. |
5; and the Declaratron of Lynn Hargis par 6 |
| A number of hours were expended in this htigation that did not require |

_‘spe01alized legal expertrse in nuclear safety or envrronmental law F or those hours,; o
'_ SLOMFP is seekmg attorneys fees at the statutory rate of $125 per hour as :

1ncreased by the cost of livmg in the Baltimore-Washmgton area. See the US ”

Department of Labor’s website at wwizir.bls.gov/cpi. ‘The time"Ms; Curran and her
partner, Anne Spielberg, expended for which SLOMFP is seeking fees at the
statutory rate, rather than at the prevailing market rate, included recruiting State
Attorneys General to participate as amici, consulting with elients, revievring the

index of the record for completeness, and preparing the EAJA application.

Declaration of Diane Curran, par. 10.

17



3. SLOMFP is entitled to the reasonable costs of their appeal.
SLOMEFP is also entitled to recovery of the necessary appeal _expenses; such
as ﬁltng fees, travel, printing, computerized legal researeh, and so on. See
Intrnational Woodworkers of Americtz V. Doﬁovan, 792 F.2d 762, 767 (9th Cir.
| 1985). Petitioners seek a total of $5,400.11 in neces..sary appeal 'exoenses, as
itemized in the Decl'a_ration of Diahe Currah, par. 12. Some of the costs requested ‘
| in this Petitioner were also requested in Petitioner’s Bil_l.of Costs, submitted June
14, 2006. Thus, if this Petition is granted in full, the Bill of Costs would be -
 duplicative. | - .
B v. CONCLUSION
| For the foregomg reasons, Petltloner tequests that the Court grant its request

for attorneys fees and costs in the amount of $162,5 72 78

pectfu y submltted
C__

fane Curran
Harmon, Curran, Spielberg & Elsenberg, L.L.P.

1726 M Street N.W., Suite 600
Washington, D.C. 20036
- 202/328-3500

February 14, 2007
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UNITED STATES COURT OF APPEALS
FOR THE NINTH CIRCUIT

-~ SAN LUIS OBISPO MOTHERS FOR PEACE,
SIERRA CLUB, and PEG PINARD, '

Petrtloners

v, No. 03-74628

UNITED STATES NUCLEAR REGULATORY
- COMMISSION and the UNITED STATES

OF AMERICA,

‘Respondents

PACIFIC GAS & ELECTRIC CO.
- Intervenor-Respondent

. vvvvvvvvvvvv\/v

' ERRATA TO SAN LUIS OBISPO MOTHERS FOR PEACE’S
MOTION FOR ATTORNEYS’ FEES AND COSTS

PURSUANT TO EQUAL ACCESS TO JUSTICE ACT |

Petltloner San Luis OblSpO Mothers for Peace (“SLOMFP”) hereby prowdes ,:

- a hst of errata to San LUIS Obrspo Mothers for Peace’s Motion for Attorneys’ Fees

and Costs PurSuant to Equal Acce_ss to Justice Act (February 14,2007). A

corrected copy of the motion is attached to this errata sheet.

Page Line Change

1 - 11 chahge “requirements:’; to “requirements;”

7 19 delete “United States v. Marolf, 277 F.3d 1151, 1161 (9" Cir. 2002).”

7 19 insert “Wilderness Society v. Babbitt, 5 F.3d 383, 388-89 (9t Cir.
1993)” before “See also” '

8 1 change “(9" Cir. 1981)” to “9™ Cir. 1988)”



Page Line Change

14

14

15

16

16

17

5 .

18

12

11

17

16

delete “by 10%”

change “(152.9 in 1996)” to “(100,0 in 1996 in the Baltimore-
Washington, D.C. area)”

change “declaration” to “declarations™
insert a comma after “D.C.”
change “La,” to “La.” .

change “Attorney Generals” to “Attorneys General”

Respectfully submitted,‘

. 41ane Curran

- Harmon, Curran, Splelberg & Elsenberg, L L.P.
1726 M Street N.W., Suite 600 :

‘Washington, D.C. 20036

202/328 3500

February 15,2007



UNITED STATES COURT OF APPEALS
FOR THE NINTH CIRCUIT

SAN LUIS OBISPO MOTHERS FOR PEACE,

SIERRA CLUB, and PEG PINARD,

Pet1t1oners -
V. No. 03-74628

UNITED STATES NUCLEAR REGULATORY

COMMIISSION and the UNITED STATES

OF AMERICA,

Respondents

PACIFIC GAS & ELECTRIC CO.
Intervenor-Respondent

'ERRATA TO SAN LUVIS".OBISP(). MOTHERS FOR PEACE’S |
MOTION FOR ATTORNEYS’ FEES AND COSTS
PURSUAN T TO EQUAL ACCESS TO JUSTICE ACT
Petltloner San Lu1s OblSpO Mothers for Peace (“SLOMF P”) hereby prov1des
a list of errata to San Luis. Oblspo Mothers for Peace’s Motion for Attorneys’ Fees
and Costs Pu'rsuaht to Equél Access to Justice Act (F ebru'ary 14, 2007).. A
correeted copy of the‘motion is attached to this errata sheef.
Page Line Change
1 11 B change “reciuirements:” to “requirements;”

7 19 delete “United States v. Marolf 277 F.3d 1151, 1161 (9™ Cir. 2002).”

7 19  insert “Wilderness Society v. Babbitt, 5 F.3d 383 388-89 (9t Cir.
1993)” before “See also”

g 1 change “(9™ Cir. 1981)” to “9™ Cir. 1988)”
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delete “by 10%”

change “(152. 9 in 1996)” to “(100 0 in 1996 in the Baltimore-
Washington, D.C. area)” .
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_insert a comma after “D.C.”

change “La,” to “La.”

change “Attorney Generals” to “Attorneys General”

_Respectfully submitted,
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: élane Curran

Harmon, Curran, Splelberg & Elsenberg, L.L. P ’
1726 M Street N.W., Suite 600 : 3
Washington, D.C. 20036

202/328-3500

February 15, 2007



UNITED STATES COURT OF APPEALS
FOR THE NINTH CIRCUIT

~ SAN LUIS OBISPO MOTHERS FOR PEACE,
SIERRA CLUB, and PEG PINARD, .

Petitioners, :
No. 03-74628

V.
UNITED STATES NUCLEAR REGULATORY
COMMISSION and the UNITED STATES
OF AMERICA, -
_ Respondents

PACIFIC GAS & ELECTRIC CO. -
Intervenor-Respondent

) .

B DECLARATION OF MARTIN G. MALSCH

IN SUPPORT OF SAN LUIS OBISPO MOTHERS FOR PEACE MOTION FOR
ATTORNEYS’ FEES AND COSTS PURSUANT TO EQUAL ACCESS TO JUSTICE

- ACT ' : , .
: Under penalty of per_]ury, L Martm G Malsch declare as follows | |
- 1. I am a partner in the law ﬁrm of Egan F1tzpatnck & Malsch, PLLC My ﬁrm
| -'represents corporate and governmental entltles and 1nd1v1duals from forelgn'natlons and the USS.
on matters arisidg before the U.S. Nuclear Regulatery Commissien (“NRC”), the U.S. |
Department of Energy, the U.S. State Department', the US Environmental Proteetion Agency_, "
the U.S. Congress, various state ageneies and public ufility commissions and federal and state
courts. |
2. I obtained my law degree in 1968 from the University of Connecticut Law

School. I am a member in good standing of the bars of the Districf of Columbia, the State of
Conn'ecticut, and the Corﬁmonwealth"of Virginia.

3. I have been a partner with Egan, Fitzpatrick & Malsch since January of 2003. I

also served as Senior Counsel to the firm from 1997 to 1999. From 2000 to 2002 I was Senior



Counsel in the Washington, DC Office of LeBouef, Lamb; Greene & MacRae, L.L.P. At Egan\,
| Fitzpatrick and Malsch, and at LeBouef, Lamb, Greene & MacRae, L.L.P., I represented clients
in regulatory proceedings before the NRC and in legal challenges to NRC and EPA regulatory
decisions. |
4, Between 1980 and 1997, I served as Acting General Counsel and Deputy. General_
Counsel to the NRC. In th.at capacity, I was responsible for draﬁing eyery signiﬁ'cant A
Coninlission-leuel adjudlcatory tlecision, including decisions authoriziné the licensing of the
Dlablo Canyon, Shoreham, and Seabrook nuclear power plants and the restart of Three Mile
Islanc_l Unit 1. I was responsible for nurnerous rulemakings that addressed signiﬁcant safety and
’envi_ronmental issues related to nuclear facility regulation. I also represented the agenoy 1n
: judioial review proeeedlngs in Various U.S. Courts of Appeals ‘YI also served for a tirne as the
NRC s Inspector General (Actmg) Prior to 1980, Iwas the NRC’s. lead trral counsel in
» numerous contested nuclear plant constructlon perrmt and operatlng license hearmgs
. 5.  The purpose of my declaratron is to attest to three faotors elevant to Petr_tioners’- '
entitlement to attorne"ys.’._ fees and costs under the Equal Aee'ess to Justice Aet (".‘EA.JA”).. First,
successful litigation against the NRC generally requires a high degree of specialiaed knoilvledge
and skill. Second, it is not usually poSsilole to find attorneys with a high degree of knowledge |
and skill in the area of envrronmental law related to nuclear facility regulatlon in the |
Washington, D.C. area or in any other part of the United States, who are willing to work for the
statutory fee rates established by the EAJA. Th1rd, the rates requested by San Luis Obispo
Mothers for Peace (“SLOMFP”) for legal work done by Diane Curran 1n this case are reasonable

market rates for a person of Ms. Curran’s specialized skills and years of experience.



Based on my many years of experience as an attorney for the NRC, and later as

- an attorney fof private clients in legal proceedings before the NRC and against
the NRC, it is my opinion that successful environmental iitigation against the
NRC in the U.S. Court of Appeals requires a high degree of sbgcialized- |

. knowledge and skill. The att.omey must be familiar with the overlapping yét
distinct requirements of the two principal statutes that govern protection of public
health, safety, sccurity ‘énd the environment from the impacts of nucle'ar. facility
operation:' the Atomic Energy Act (“AEA;’) and the Nationai En{fironméntal

Poliéy Act (“.N.EPA’:’). The attorney must also bé familiar with a large and

: complex b_ody of NRC technical regulations that'implemént the AEA and VNE‘PA,
és'Well_aS NRC cases interpre.tir'l.g_'thc stgtuteé aﬁd regulations. Finally, in order |

to make an ad.r_xlinis_trati:v‘e record fhét is adeqﬁate to suppdrt a ju.dicvial appéél; fhe
‘ att'oméy mlislt:be familiar w1th the NRC’s cbc').mplgx proéedural-rcgulations for .

reciuesting’ héaﬁngs and pfgsénting _e‘\.'fi.denc‘e" before the NRC’S Atomic S.afétyv

and Lic'ensivng Boéi‘d. The leVei__éf knowledge that must be acquiréd in order to
successfully aﬁd effectively 1itigate safety, security and environméntal issues

related to nuclear facilities takes n;any years to a@quire.

I understand that in 2003, when Petitioners brought their case before the Ninth
Circuit, the EAJA attorney fee rate (adjusted for the cbst of living increase) was

. $145.25/hour; and that over the following years the rate grew to $159.63 in 2006.
Only a limited number of lawyers in the United States have the specialized skills

| necessary to successfuily litigate safety and eﬁvironmenfal issues related to

nuclear facilities, and most of them practice in the Washington, D.C. area. I am



not aware of any, other than public interest laWyers -who work pro bono of at
steeply discounted rates, who would offer their services for such 10§v hourly |
rates. |
c. | In the course of my law practice, [ have become familiar with the hourly rates
| chargéd by attorneys practicing nuclear safety and énvironmenfal law in the
Waéhington, D.C. a_rea.. In my eXperience, the rates requested by SLOMFP for
~ legal work d0ﬁ¢ by Diane Cuﬁan in this case afe reasonable market rates for a
pérsoﬁ of Ms. CUrran%s specialized skills and years of experience. | The requested
rates of $ 450/hour for Wofk.done in 2003, $ 480/hour for work done in 2.004,‘
| $525/hoi1r for work d_dne in 2005, _$5_50/hour for work done in 2006, aﬁd
$5 '75/_h'ou'r. fér 1work_ done in 200_7, favllll Within the »rangé of market ratés fﬁr
liti ga_ﬁ_qn of .cas'es __i_nv_§1ying nuclear faéility_ regﬁlation in fhe Washinéton, D.C.
area, and are withi_h the range éf rates éharg_ed by this ﬁrm forv bs'imilar wq;k for -
tlhe_v‘sam‘e‘ ltim‘e p¢ri§d. | | |
I declare, uﬁder penalty of pgijﬁry, that the féregoihg facts.' are true and §onect to the be‘s.t of my

knowledge, and that any express_ions of opinion are based on my best professional judgment.

-~

/ | | /ﬂ'a‘-"m_“\ ‘ : ‘ﬂﬂ“-mv:ﬂnm' hl\"“'a S
. m\.—..._——-.._ﬁ\_::—-—— ‘.\ , "}_ I./ /
( | , -L"f.'".'."ff"_".‘::::;',\"c 7 Z/r \[/J&/ Z
Martin G. Malsch / /) JUDK M. HILTON o
| [/ NGTARY PUBLIC -
DISTRICT OF COLUMBIA

My Commission Expires June 14, 2007
February (%, 2007 ty . |

Suvscrived and
?’)rr roe this _&% day of

. 202 7




UNITED STATES COURT OF APPEALS
FOR THE NINTH CIRCUIT

SAN LUIS OBISPO MOTHERS FOR PEACE,
SIERRA CLUB, and PEG PINARD,

Petitioners,

V. No. 03-74628

UNITED STATES NUCLEAR REGULATORY
COMMISSION and the UNITED STATES -
OF AMERICA,

- Respondents

, PACIFIC GAS & ELECTRIC CO.
Intervenor-Respondent _
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' DECLARATION OF ANNE SPIELBERG
IN SUPPORT OF SAN LUIS OBISPO MOTHERS FOR PEACE’S

o 'MOTION F OR ATTORNEYS’ FEES AND COSTS PURSUANT TO EQUAL

. | ACCESS TO JUSTICE ACT

. Under penalty of perJury, I Anne Splelberg, declare as follows

1. Tama partnerin the law firm of Harmon Curran, Splelberg, &
| Elsenberg, L.L.P. My ofﬁce is located at 1726 M Street N.W., Suite 600,
Washlngton, D.C. 20036.

2. In 1985 I obtained a law degree magna cum laude, from the |
UniVerSity of Michigan Law Schoel, where I was a member of Order of the Coif
) and the Michigan Law Review. Iam a}member in good standing qf the bar of

' Washington, D.C. and am also admitted to the U.S. Court of Appeals for the DC

Circuit Court and the Ninth Circuit.



3. 1have 22 years of experience practicing law on a wide variety of
matters, including environmental law, civil rights law, constitutional law, and
employment lavy. F ollovying law school, from 1985-86, I clerk.ed for the Hon.
ARaymond J. Pettine of the United States District Court for Rhode Island. From
1986-87,1 was a Women s Law and Public Pollcy F ellow W1th the Georgetown
v Un1vers1ty Law Center Sex Dls_crlmmatlon Clinic in Washlngton, D.C., where 1
| litigated district court and appellate cases involving domestic'violenc}e and sex
di‘scrimi_nation issues. : |

41 joined Harmon, Curran,v.Spielberg, & Eisenberg,.ls.L-.P. as..an =
_a55001ate in 1987 and became a partner in 1990 The focus of my current practlce
) at Harmon Curran Splelberg & Ersenberg, L. L P is to adv1se nonproﬁt _ |
,organlzatlons on issues relatmg to employment law employee contracts
orgamzatlonal structure.and govemance ﬁ,lndrarsmg and contractual relatlonshrps '
and .other _nonproﬁt issues. 1 have also represented and htrgated on behalf of
employees in Cases inyolying issues of sex and race discrimination, ser(ual
' harassment, ﬁrs't amendment violations, and wrongful discharge. In addition, I
have litigated on behalf of local and regional community groups to block illegal
water pollution and excessive development in residential neighborhoods. I also
have assisted with_advice‘,'_,strategy, and brief writing on hehalf of ‘numerous clients
that the firm has represented in proceedings before the Nuclear Regulatory

Commission and in the appellate courts.



5  I assisted Diane Curran in preparing Petitioners’ case in this

proceeding by reviewing and editing pleadings and correspondeﬁce, consulting.
with her on litigation strategy, and preparing her for oral argument._ The total |
nﬁmber_ of houré I épént on the case for which SLOMFP seek»s attorneys fees under
the EAJA was 36;2 hours: 27.4 hours in 2004, 7.8 hours in 2005, and 1 hour 1n
'2(_)07. An itemize_d_statehié_nt of tf}e time I spent on the case, baéed onmy -
-.cc.)ntemporaneous tinﬁe records, 1s attached. The sta;tement reflects my prudent
billing judgment with regard to thé tirhe claimed. Therefore_it does nét include :

| ﬁrhe that I consider to be ‘i-hes'sén.ti‘al, including 27 hQurs 1 sfent editing ‘thé p_aft of o
. thé 'brief that argued ah Atorriic Enéi’gy Act clalm on Wthh Petitibhers did not .

J pf.e'vaillf-. | | | | )

| 6. The statuj;ofy'EAjA féé for the type .o‘f'wo_rk I ﬁérf(')rmedj"js_$‘l25:/h6ur', -
| augmented by a COst-df—living adjustﬁl'éht. .The .following téble sﬁéWs the hours I |
worked each yéelr and the rate a_t,which my time :shduld be corhpensated uﬁde_r the

EAJA:

| Year | Hours | Rate Total fee
2004 27.4 | $149.38 | $4,093.01
2005 7.8 $15537 | $1,211.88
2007 1.0 | $159.63 ] $ 159.63

| Total 36.2 $5,464.52




I d_eclaré, under penalty of perjury, that the foregoing facts are true and correct to
the best of my knowledge, and that any expressions of opinion are based on my

best professional judgment.

Anne Spielberg

February 14, 2007



Hours

0.30 .

0.40

0.60

3.80

280
0.10

240

1.70
4.40
1.60
0.10
0.20

0.10

Date

2/20/04

2/18/04

- 2/23/04 .

2/24/04

2/25/04_ :

2/26/04

3/5/04

© 3/9/04
3/10/04

3/11/04.

5/18/04
6/15/04

6/17/04

ltemized Statement of Hours spent by Anne Spielberg on

San Luis Obispo Mothers for Peace v. NRC

Description
Discussion w/DC re: additonal argument for brief.
Discussion_W/'DC re:. gth circ_:uit‘arguments.

Begin review of.D.C's'.‘brief.

Work oﬁ DC’s ‘9th circuit brief.

Work on DC's brief;_rgvi‘se féctugl section; discuss issu_gs with DC. .
Di'scussfon. ’With DC re: "iésues..

Diécﬁgsions Wifh DC re:bﬁ‘e_f; reViéw and edit brief.
Discus_é bri.e_f Witﬁ DC wérk on‘:DC"s' oth cnr brief_.

Work on.DC's brief, including admihiétrative iaw research.
Review DC's. brief and discuss issues with her.
Dfécussion,With DC re: oﬁbosing argumehts.

Discussion w/ DC re: argument in brief.

L4

Discussion W/DC re: reply brief argument. l



0.70
3.00
0.40
'2.2_0
2.30.
6.30

.0.20

030

410

_2‘.50 ’

0.30

- 9.30
0.10
050
0.50

36.20

6/18/04

6/19/04

' 6/23/04

6/24/04

6/27/04
7127104
9/29/05
| 1025/05 |
 1 o/é/os

10/11/05

11/16/05

11/22/05
11/23/05
2/111/07 -

2/14/07

Page 2
Begin review of reply brief.

Review reply brief.

Discussion w/ DC re: Reply Brief.

Review DC's revised reply brief; discuss issues w/ VDC.

Review and revise additional section of reply brief.

' Rc_éyi_t—;'-w'respo'ns'e to supplemental filing and discuss with DC.

Review bC's drafts bf letter to Oth Circuit. :

Dis"cu.ssion with DC re: oral _argumént issyes.

Re.vie\in_i. briefé and prepafe qU_eStidns for mdét; moot court. " }_
l_.Di‘sc:us,.sion wuth DC re: issueéf modt; )

Review letter to Court ahd discuss with bC.

ReVigw and revise DC’s letter to court; discuss with DC.
Review revised letter to Court, c‘iiscbsussvwith DC.

Discuss EAJA fee petition w/ DC.

Review time records and edit fee declaration



CERTIFICATE OF SERVICE

I certify that on February 14, 2007, copies of the foregoing Motion for Attorneys’ Fees
and Costs Pursuant to Equal Access to Justice Act were served on the following by
overnight or first-class mail as indicated below:

Kathryn E. Kovacs, Esq.
Appellate Division
Environment and Natural Resources
United States Department of Justice
P.O. Box 23795
Washington, DC 20026
~ (By first-class mail) -

Charles E. Mullins, Esq. .
E. Leo Slaggie, Esq.
- John F. Cordes, Esq. .
Office of General Counsel v
~ United States Nuclear Regulatory Commission
11555 Rockville Pike
" Rockville, MD 20852
(301) 415-1606
(By overnight mail)

David A. Repka, Esq.
Winston & Strawn, LLP
1700 K Street, NW .
Washington, DC 20006
(202) 282-5726 - : ) -
(By overnight mail) . - _

o
Diane Curran -




