IN THE UNITED STATES COURT OF APPEALS
FOR THE NINTH CIRCUIT

SAN LUIS OBISPO MOTHERS FOR PEACE, )
SIERRA CLUB, and PEG PINARD )
| Petltloners )
V. ) No.03-74628
| - ) |
. U.S. NUCLEAR REGULATORY )
COMMISSION and the UNITED STATES - )
OF AMERICA, )
| Respondents and )
)
)
)

PACIFIC GAS & ELECTRIC COMPANY,
- Intervenor-Respondent.

.

- FEDERAL RESPONDENTS’ RESPONSE TO -
PETITIONERS’ MOTION FOR ATTORNEY’S FEES AND COSTS

The San Lu1s OblSpO Mothers for Peace (“MFP”) seeks $162 572 78 in -

L attorneys fees and costs under the Equal Access to Justice Act (“EAJA”) 28 U. S C. B

,' § 24 1 2 based on thlS Court s dec1sron in thlS case. See San Luis Obzspo Mothers for .

Peacev NRC 449 F3d 1016 (9th C1r 2006) cert. denzed 127 S. Ct 1124 (2007). |
. See Corrected Motlon for Fees (February 15, 2007). For the reasons stated below, the
U.S. Nuclear Regulatory Comnliss_ion (“NRC"’) and the United States of America
.oppose the request. | | | | |
L FACTUAL BACKGROUND.

The MPFP, the Sierra Club, and Peg Pinard challenged an NRC decision

granting a license to the Pacific Gas & Electric Company (“PG&E”) for an



| Independent Spent Fuel Storage Facility (“ISFSI”) at the Diablo Canyon nuclear
power plant. Petitioners raised four challenges to the NRC’s decision, alleging that
the NRC Vio_lated‘\.farious provisions of the Atomic Energy. Act (“AEA”) 4and_
‘asso.ciated NRC ‘re'gulation's,' the Administrative' Procedure Act (“APA”), and the
National Environrnental Policy Act (“NEPA”). ’fhis Court rejected three chailengeé
B | holding that. the NRC d1d not v1olate the AEA the NRC’s regulatrons or the APA.
| But thls Court held that the NRC v1olated NEPA by faﬂmg to consider the
- environmental impaCts ofa hypothetiCal -terrorist attack on the-ISFSI The Court o

: | remanded the case to the NRC for further proceedmgs 449 F. 3d at 1035
| Thls case was bnefed in the spnng and summer of 2004 argued in October,
.. ‘_2_00‘5, a‘nd this Cou_rt_"is's'u,ed- a d‘ecision' in June of 2_.006.__ PG&E fi_led a peti-ti‘on for
certloran ‘The S'_oliczito_riGenerz_tl} .ﬁled ‘a respons_e; on "b.'ehul'f.'of | the kFederal
-.Respondents, argui_ng tha't: the deer_Sion in thi._s }case was inCOrrect'hut did not ereate'. ’
‘a “square;’ conﬂiot vtdth decisions 1n other crrcuits., Thev Supreme Court denied
certiorari on January 16, 2007. ThlS Motion followed.
II. ARGUMENT.

A. Sumnrary.

1.. Under EAJ A, a ;‘pre\}ailingf’ organization whose net worth does not exceed

$7,000,000 may recover reasonable attorneys fees, expenses, and other litigation costs

[\



in a civil action brought by o‘r.against the United States. 28 U.S.C. § 2412 (a)(1),
(d)2)(B). “EAJA renders the United States liable for attorney's fees for which it
would not otherwise be liable, and thus amounts to a partial waivver of sovereign
immunity. Any such Waiver must be strictly construed in fatfor of the United States.”
Ardest_ani v. INS, 502 U.S. 129 (1991); see also Mendenhall v. Nat'l Transp. Safety,
Bd.,2 1 3 F.3d 464, 468-69 (9th Cir. 200_0). Once a party shows that it has ‘_‘prevailed”
- in the action, the burden is.on the go?ernr’nent to establish that its nosition- was

“substantially justiﬁed.” 28 U.S.C. § 2412(d)(1 )(A)' Ratnam v. INS, 177 F.3d 742,

- 743 (9th Cir. 1999) If the government cannot meet this burden the party is entltled ‘ a

to an award of attomey s fees W1th the only 1ssue bemg the amount of the award
o To vcalculate an award a court nlust"rnultlply the number»of hours 1t finds the |
| narty expended on the 11t1gat1on by a reasonable hourly rate. Hensley V. Eckerhart e
461 U. S.424, 433 (1983) The court must deterrmne an hourly rate “accordmo to the
prevailing market rates in the relevant cornmumty.-’ ’ Blum V. Stevenson, 465U.S. 886, |
895 (1984). This rate cannot exceed $125 per hour “unl_ess the court-determines that
an increase in the cost of living or a special factor, such as the limited availability of
| qualified attorneys for the proceedings involved, justiﬁes a higher fee.” 28US.C. 8§
| 2412(d)(2‘)(Ai)(ii). ‘This Court’s website has posted the applicable statutory maximurn

rates for recent years. For work performed in 2004 and 2005, this Court has set the



- maximum hourly rate (i.e., the statutory cap adjﬁsted for the costof living) at $151.65 |
per hour and $156.79, respectively.
2. The Federal Respondents agrée that petitioners are _the “prevaﬂing parties” -
in this case. We also agree that MFP wouid bevel’ig'ible for an _awafd of fees and costs
, in}this case. We further find the costs and fhe number of hours’subnlitted by MFP’s
coun.sel‘ in this case to bc reasonable. | |
Howéver,_we do nof agree that‘MFP is. entitled to fees. First, the positibn of
the NRC ;vas “subStantially justified.” Second, the participation of vthe S.ierra Club,
| which s ineligible foran EAJ A aw‘ard,v‘ should,eithér_reduce amount of fées and costs |
| | aWaIdéd ér elvi.minatéit alto_gethér. In ac:id_iﬁon,} whﬂe MFP v‘v.‘as a “pfcvailin'g party’
 onone issue, it failed to dis.cbu'rj_t its requést éufﬁciéntly to.reﬂect its failﬁré to breVéiI
~on all v'othgr- iSSHéS it ‘rz.liséd‘._l Einaliy, MFP’S req‘ué}‘st for CompenSéfion afa rate 1n _
excess of the Statﬁtofy nﬁ_aﬁifﬁum is not Isﬁstainaﬁle - MFP’S sﬁccessful clai;nvt‘urne.d
' oﬁ a straight-forward NEPA que>st‘ion,._hot‘on arcane, specializéd areas of law wﬁere |
~there is a éhortage of available attorneys. |
B. | The Commis_sion’s_ Positibn Was “Substantially J ustified”
1. EAJA Ire.quires an award of attorneys fees unless the government» shows, by
a prebonderance of the evidence, that its position was “substéntially jl.lstiﬁedf” See

28 U.S.C. § 2412(d)(1)(A). “Substantial justification’ in this context does not mean
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“"justified to a high degree,’ but rather ‘justified in substance or in the main’ - that is,
justified to a degree that could satisfy a reasonable person.” Pierce v. Underwood,
487 U.S. 552, 565 (1988). |
This Court has found the govemmént was subs.tantial.ly justiﬁ‘ed when “the ,

_' issués presented by the govemmént ‘were .pot ‘subjéc‘:t to resolution by‘} clear,
.controlling precedent[,]” .. ..;’ Minorv. U.S. ’,797 F.2d 738, 739 (9th Cir. 1986). This |
Court flas also lboke.d.to- whether “reas_on_able} minds could differ’? on the issue.
'Gonz.alesvv. Free Speech Codlition, 408 Ff3d'613, 621 (9th Cir. 2005) (reversing
" l_d‘istrict _équrt‘ éWaId éf fees). See. also EdWa(ds V. McMahon, 834 F2d 796, 802-03 |
(9fh Cir. 1987) (ho_idin g_.}that }goverr}vlment:was .sub.st.aﬁt‘ially jli_Stiﬁed in arguing on “é |
rhatter of vﬁrs}t imp‘ressibﬁ”.).n | | | o
- 2. Asthis Cburt has he}d, the gdverninént’s.. _failure to prevaﬂ ‘doe.s n‘ot 'rais__é: a
R ,bresuﬁpﬁon in favor of aw'.arding fees. Kali v ABow'er'z_, 854 F.2d'32‘9, 334 (9th Cir.
1 988).! Thué, a ﬁﬂding fhat the gbvernfnént Was.. not sx'Jb.stant'iallly justiﬁed must meaﬁ '
somet.hin‘vg more than just “thé government lost the case.” In its Motion, MFP argues
that the United States was not substantially ju}Stiﬁed because “[t]he Court rejected as

unreasonable each of the four rationales offered by the NRC . . ..” Motion at 8. But

* See also Federal Election Comm. v. Rose, 806 F.2d 1081, 1087 (D.C. Cir.
1986) (“a finding in the merits phase that the Government's underlying action was
“arbitrary and capricious” . . . does not compel an award of fees.”). o
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the mere fact that the NRC decision under review was found “not reasonable” does
not mean that the NRC was not ‘fsubstantially justiﬁed,’..’ “‘else 1in this class of case
the substantial justification issue_ would always simply merge with the decision on the
merits..’;’ Louisiana ex rel Guste v. Lee, 853 F.2d.1219, 1222 (5th Cir. 1988) quoting
Griﬂon..v. U.S. Dept. of Health and Human Services, 832 F.2d 51,52 (5th Cir.1987).
3.Ina series of cases filed shortly after the tragic events_ of September 11,
) 200.1, the NRC confronted the question whethe'r NEPA required the agency to prenare
an EIS on the poesible' environmental ‘effects of a hypothetical terrorist attack. The
.' ‘NRC hlstoncally had not done SO.. See e.g., Paczf ic Gas & Electrzc Company (Dlablo ‘
' "_Canyon Power Plant Independent Spent Fuel Storage Installatlon) LBP 02 23, 56~

E ,'NRC 413 447 (2002) (“LBP 02- 23”) The NRC addressed the 1ssue in a lead i

‘ decmon Przvate F uel Storage L. L C 56 NRC 340 (2002) (“PFS”) Wthh it then3 S

apphed in other cases, 1nclud1ng the case below. - See Paczﬁc Gas & Electrzc |
Company (Diablo Canyon Power Plant, Independent Spent Fuel Storage In stallation), :
CLI-03-01-, 57 NRC 1,"6-7 (2003) (‘%CLI-O3-01").

| - The issue was a_rnatter__of ﬁrs_t impression. No court had directly addressed the
issue of whether NEPA require‘d‘an analyeis of the environmental effects of a
hypothetical terrorist .attaek. T_he clos_est prior judicial preced_ent were two jndicial

decisions addressing whether NEPA required an analysis of the effects of terrorism



in the form of sabotage. Both decisions had upheld, as reasonable, an agency .refu‘sal
to consider terrorism under NEPA. See 56 NRC at 349, citing Limerick Ecology
Action v. NRC, 869 F.2d 719 (3dr Cir. 1989), aﬁd Ciiybf New York v. bepartment of
Transportation, 715 F.2d 73 2, 750 (2d Cir. 1982), appeal dismissed and cert. denied,
465 U.S. _1.055 (1984). Thﬁs; the NRC reasdnabiy fouhd _“fhe only two directly
péniﬁent court df app'eais decisions . . . giye us 'nQ reason to include térrorism within ‘ '.
our NEPA review.._” 56 NRC at 350;

o 'fhe:NRC'also look‘e.d. to a decision of this Cou»ft,'- NO GWEN Alliance v.
 Aldridge, 855 F:24 380 (9th Cir. 1988). See 56 NRC at 349. In NO GWEN, the Air
- ::l-ffbrce éfqp_gséd to cOn’stfuct ;adiofft'_ow.ers for seﬁding ‘rn:eSs'a.g.ge's‘ toU.S. forc;és during |

; and é-_fte’r_ a .nu'ci'e.a‘r war Thepetltloners Afgum; that tll)e'to{yers"WOﬁl(::l._ be a~;‘i.;»ri9rity.

. tﬁget” in any war 'anc'.l""a.sl’(e'd- thjel Air '.Fofce' to 1ssue an ‘EISY_ vanaly'zilng th.e_  v-

env1ronmenta1 impact of a nuciear'war, | This Couﬁ hgld that (l) claims of nlilitary
: O_ attacké 6n th_é.tow-ers were ‘v‘.s-pecﬁlativ_e.",;’ 855 F.éd at 1386, (25 any cléii_néd impécts |
wefe not “reasoﬁably foreseéable.,” Id. at n;I; and that the Air Force need not issue

such an EIS. 855 F.2d at 1386.

The NRC reasonably énalogized the holding iﬁ NO GWENto attacks ori' NRC-
licensed facilities like Diablo Canyon. If spéculation that a foreign nation fnigh_t

target the Air Force’s radio towers in a nuclear war did not trigger a NEPA duty to



study the effects of _s:uc‘h an attack, the NRC reasbned, then speculation that terrorists
might target a nucleér facility should not trigger a NEPA duty eitheér. See 56 NRC at
350, and n.37. | |
| 3 Thé NRC also maintained.(5}6 NRCat 349-50) that Iicensing afacility could
not‘be considered the “prqximaté céusé” of a .Ideliberate attack on the facili_ty? as
required by .'the Suprerné Court’s .deci_si'oh_ in Met_ropoiitan Edison Co. v. .Peopl.e '
' Again‘si Nuclear Energy, 460 U.S. 760_'(1983). I.n- that caée, the Sﬁpreme Couﬁ noted
- that “[s]ome effects .that, arei ‘caused by’ a chan_ge in the physical envi_r_ohmeiﬁ \in the
_sense of “but for’v }causation,’wi.ll'ﬁqnet_helgss: not fall"_with_iﬁ [NEPA] .be(_:'z'iuse__ﬂ.le. ,
Caﬁ_Sal chalnlstoo attenuatéd.f": Id - at 774_‘. The Supfémé Court th'ev.r'_xi _héi-d that NEPA '
‘ réqﬁire’s »‘_‘ﬁ- rg}a'sdn'ab.ly} 'él_os:'e__ _;:‘au'slél relatlonshlp ﬁétw_één_thé'envir(;nfheﬁtal effect -
:V and the»:allégéc:l’: c,'au's‘é. Id. 'T11:¢:'Sﬁpremé Court énalpéi._zed._thi‘s féquiremén_t to the '
| farmhar dqctriné of prox1mate céuse from tort.law..” Id. The NRC coﬂélﬁded that é
terrorist aﬁack woﬁld be aﬁ infé&eniﬁg event ﬁof contempl"ate_d by the licenSing bf '
the facility and wouId_ _bé “too attenuated” for cdns,id:eration under NEPA.
After Respondehté’ Brief was filed, the Supreme Court issued a new decision
regarding NEPA and proximaté cause, Depaﬁment of Transportatién V. Public
~ Citizen, 541 U.S,”752' (2004),’W__hiCh the NRC brought to this }Cou.rt’s attention in a

letter under FRAP 28(j). In that case, the Supreme Court .explicitly_reafﬁrmed



“proximate cause” as a NEPA requirement and restated that a “‘but for’ causal
relationship is insufficient to make an agency responsibie for a particular effect under
NEPA__.” Id. at 767. |

4. .In additien, the Cot_nmi_ssio’n found that the risk of a terroriét attack coulldv _
not be adequateiy deterrhined._ ‘To proceed on that baéis “wo.uld transform NEPA
~ analysis Ainto a form of gluessnwc')rzk ... 56 NRC at35.1'. A-nalogizing a teirorist B '
attackvtd sabotage,' the NR_C- then pointed to a previous jn_dicial- decision that had -
explicitly held that a petitioner l_ike‘MFl-’ “should have advanced some method or
- theery .by which the NRC coul.d have ‘ent'ered into a nieaningful analysis .of the 'risk A -

._ of sabotage desplte its. asserted 1nab111ty to quantify the nsks leerzck Ecology :

}_ 'Acnon V. NRC 869 F.2d at 744 The NRC reasonably rehed on the Lzmerzck ruhngv R

in holdmg that a petitloner had the burden of showmg ‘some. method or theory” by |
Wthh the NRC could analyze an event of “mahce or 1nsan1ty ? 56 NRC at 351

5.. F.urth‘ermore, the NRC relied on a dec151on from this C_ourt that merely _'

because an agency is required \t_c.> prepare 'for_ a possible hann does not mean that thve

| possible harmis “foreseeable.” The Departnient of the Interior’s regulations required

it to analyze the possible trajecthy of spilled oil in slaill response plv‘ans when granting

a permit for offshore oil dﬂlling. But this Coilrt held that the obligation to perform

that analysis did not require the inclusion of that information in an EIS. Edwardsen



v. Department of the In}erior, 268 F.3d 781,785 (9™ Cir. 2001). See Respondents’
Briefat40,43.

In a Rule 28(j) letter, the NRC also referred this Court to its then-recent
decision in Ground Zero Cen;er for Néri-Violeni Actién v. U.S. Navy, 383 F.3d 1082_
(9th Cir. 2004). The Ground Zero decision h.eld‘that simply because the Névy had
taken steps to ,rhinimize the risk of an accideﬁtal nussﬂe explosion at a sﬁbfriarine ,’

' bése, the Navy did nbt have to addréss the eﬁvironmental impacts of such..‘an
- explosion. 383 F.3d at 1090. The NRC relied on Groundv.Zer.’o fbr the pfbpoSitibn
thdt_ simply taking steps to érévent terrofj_st attacks ‘di_d.no't fnéén those a’tta'ck:s: were

; “for_éseeablef"and NRC was r_e_cjﬁhed to analyze tﬁcif p_dfs.sible effects e

In sum, this was not a case where prior judicial decisions or obvious principles.

. oflaw dictated a precise result. The case presented a question of “first impre‘s_sion';”'}v o

| Ed@ar&s v Mchﬁon, 834 F:de at 802-.03.‘ The NRC .feés'on%lbiy reliéd on pﬁor o
. 'p%ecedent, both frém_ this Circuit and ofhér cir_cuits, | as well .as a ré_ésbnable
interpretation of Supfeme Court precedént,_in adopting its Position 1n this case. Thus; .
the NRC’s position had “a reasbnable béisis in law and fact[,]” Riteda-Menicucci V.
INS, 132 Ff3d at 495, was one sn which “reaéénable minds could differ,” Go’nzales.

v. Free Speech Coalition, 408 F.3d at 621, and was “not ‘subject to reé.olution by
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clear, controlling precedent.” Minorv. U.S.,797 F.2d at 739, Thus, the NRC’s legal
position, although rejected by this Court, was “substantially justified.”

C. TheAwardShould Be Reduced To Account For the Participation Of
A Party That Is Not Eligible For An Award Under EAJA.

1. The EAJA precludes an EAJA awatd if “spe'ciel circumstanceé malce an
award u‘njust.” 28 US.C. § 2412(d)(1)(A). This Court has held that une “special
cii‘cumstance” that could make an award unjust is the narticipation in the lairt/suit of
a f‘free titler,” 2 é., a party “Who 18 ineligible for fees uncler the EAJA but ends up
| paylng nb-fees because the eligible plaintiff pays*them‘ all through the courtfeuvlarded

- -fees'.-” Lm}e. v. Reilly, 924 F.2d 1492, 1495 (9th Cir, 1991).

2 In 1ts M0t1on MFP acknowledges that the Slerra Club was a party to the’ o

| case and that the S1erra Club isnot el1g1ble for fees under EAJ A presumably becausev
-'of, the S1erra Club s net wbrth. Motlon at 10.‘ But MFP -argues.vthe S»lerra Cl_ub s
. participationwas tangentlal to the lawsult[ ]”and that 1t merely ‘sought the Sierra
' Club S part1C1pat10n ‘in erder to make a strong showmg of support for our cause
before the NRC and the Court """ Motion at 11. |
The Federal Respondents have no way through‘discovety to test the affidavits
submitted by MFP.  Thus, it is difficult for us toldetermine the exact nature of the

Sierra Club’s participation in the lawsuit. But the Sierra Club joined the petition to
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intervene in the administrative proceeding before the agency and de_moiistrated
| standing by asserting»Athat it had a named inciividual member who lived within 17
milee of the facility. S_ee LBP-02-23, 56 NRC 413, 429 (2002). And while the Sierra
Club was one of ten organizations (in additiori to MFP) that participated i.n..the
administrlative proceeding, 56 NRC at 419’, 429-34, it was'the only other group that -
participated in this Court. If the Si_erravCIub’.s legal _énd financial resources played
arole in the suceessful suii thie Court should eitiier deny the free request altogether
or, at‘a rmmmum discount the fee award based on ttie Sierra Club s participation.

| D.. | MFP’s Fee Request Falls to Recogmze That It Dld Not Prevall In
The Entlre Case Lo R

e . 1. In I-n I_-IeziSley, 461 Us. 424, ‘the Sﬁp_reme COUr_t_iiexplainedi fhat_ “[w]lhere [a .
- party] ‘.h.as f.aile.,d. to preila_il»i en a ’c_lziimvthat'i's' 'dis.tin.et" i'niia'll '-fes.p.ect's: from _his ,‘ R
: s.ﬁcceeefiil elaiine, t_lie.,l'iofirs. spent on ihe unsuccessful ciiairriislieuld be ei_(cluded in .
considering the amouilt of a reaso_nzible Yfie‘e.”v Heneley, 461 U.S. ait 440. Where the
- claims éire related, a court “should focus on the signiﬁcance of the overall relief
~obtained by the plaintiff in ielatidn to the -h.ou'rs ieesohably expended on the
| litigation[,]” 461 US at 435. But “[w]e einphasize that tiie inquiry does not end with

a finding that the plaintiff obtained significant relief. A reduced fee award is
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appropriate if the relief, however significant, is limited in comparison to the scope of
the litigation as a whole.” 461 U.S. at 439-440.' |
In this Court, whether claims are ‘freiated” under Hensley depends on “whether
relief sdught on the unsuccessful claim is intended to remedy a course of conduct
g entirély distinct and separate from the coﬁrse of conduct that gave rise to the injury
on which the ;relief granted is prenﬁ‘séd.” Schwarz v. Sec’y of Health‘& Hum_ah_
- Servs., 73 F.3d 895, 903 (9th Cir. 1995) (citatioh Iarid Quotation nﬁarks‘om_itted). Also
, | r-elcv'ant is whéther ‘.‘i't is likely that some of th@: .Wo'rk__performed in connec_ﬁon with
the' [u'ﬁ'su'cc}essfulv CIair_n] also ai'}d_evd._‘thé.- wérk_'done}.(‘)n the mér‘its‘ of the [si;c_:_ce_ssful» ‘
- Cl@ih%l].”l 1d. }(éitatibn‘s and qubtation marks ormtted), see also C_ab;ales'. V. Couz_zty of
| -__Los Angel‘e;,'gs_s’ F.2d 1050, 1052 (9th Cir. 199 1) (TWle ;ead_Henszéy a's;_estélxali.slh'_ivn'g» o
" thé génefal _n'llé}'_tha.'t .p"lair‘lti:ffs‘v are‘ to ‘.be 'c_o‘r:np‘gnsétv:ed_for .at_torney'ls feéé inéﬁrfed‘fqr -
"sérvicés that co_n,fribhfe to iﬁe ummaiei victc_iry in the 1awSuit_.”). | .
| 2. In its Opening Brief, MFP raised four claims. See Pet. Br. at 33-56. In
séquence, MFP argued _Vthat.:. (1) the NRC violated the Atomic Energy Act by not
admitting its NEPA contehtions into the _administraﬁve proceeding, Pet. Br.at33;(2)
the NRC violated the Adlrﬁnistrative Procedure Act by relying on a previous decision |
(the PFS decision) in this case, Pét. Br. at 37; ‘(3) the NRC violated NEPA,by failin g

“to take a‘ “hard look’ at tenorisrh, Pet. Br. at 3»8; and (4) the NRC violated the AEA
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in failing to grant MFP’ s request for a hearing on new security measures at the Diablo
Canyon coﬁplex, Pet. Br. at 52. |

- MFP concedgs that it did not prévail on Claim 4 and ét_ates that it‘t_herefore
redﬁcgd its requested.award by 10%" Motion at 1'3, but without explaining how it
reached that number. MFP doe-s‘not address its failure td pfevail on both Claim lvand |
Cléim 2. Iﬁstead, MFP -appears 'tokargue that those claims'\yere “related” to the mam
NEPA ciaim and fhat it should be compenséted for ‘fprevailing-” on fhose claims, too. -

~ But fhose claims _aré hardly “related” fo the NEPA c..laim} :o?n’ which MFP

prevailed. Instead, those claifns were based cS_n entifely séparate statutes, the AEA

~ andthe APA, and research and preparation for these claims were separate and distinct

) from 'thé: pfebafatioh for .th'e‘: :(ultlin.]até.l_y: _'su:ccés.‘sful‘) NEPAclalm ) Thus, the ti_me"' -
. spent on tﬁ;ﬁseglainis wéu_l_d nothave ‘;‘aidé'cji.:'thé_ work done of;_the merits of the
, }[succéSSful-.claim][,].” Schwarz . Sec’y: ofv Health &}‘HLYt'man_ Servs.; supra,.or _
| ‘.‘contribute to thé ultifnate victory in the lawsuit.” _' Cabral.es V. Couﬁty of Lo_sv
Ang_el es,., suprd..
| .Mo‘reoﬂzer, the relief | obfained had_t_his Court ruled for MFP on the first two
claims would not} have been the same as the rélief obtainéd by this Court’s ruling on.
| the succéssful NEPA cla_im. In ité first two claims, MFP argued that the NRC had

violated the AEA and its own regulations by not holding a hearing on the merits of
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theif contentions (or claims) and that the NRC violated the APA by relyingona pﬁor
égency decision to dismiss those claims. See Pet. Br. at 33-38. Thus, had this Court
_gr;dnted MEFP’s fifst two claims, it presumably wpuld ha\%e remanded MFP;S
cont_eﬁtibns tb the}NR_C to hold an adrninistrativé hearin g.. .Instead, the Court simply
-;emanded for' an additional NEPA ‘ana‘ly_si‘s., and 'said e‘xpressly that it Was ﬁot
| “circumscribing the pcheduré that the NRC must employ.” 449 Fl.3d _at’ 1035.
- Clearly, MFP di.d} not obtain any relief on its noﬁf-NEPA claims.
E. MFP Is Not Entitled To An Enhanced Award of Fees.
1. EAJA requir_és a court to award f.egén'at th_e statﬁtory _rété_ of $125 _péf hour

““unless the court determines that an increase in the cost of living or a special factor,

| sué,h as the li'rnite'd'-availvabil'-i.ty]of. .’q'uél'iﬁed'.éttome.ys f_t)r'fh'e pr(_:)ce‘edings ih'vOlVed, o -

 justifies a higher fee.” 28 US.C. § 2412(d)(2)(A)ii). The Supreme Court has

B in’terpreted the phrase “limited availability of qualified attorneys” to

refer to attorneys having some distinctive knowledge or specialized skill
needful for the litigation in question - as opposed to an extraordinary
level of the general lawyerly knowledge and ability useful in all
litigation. Examples of the former would be an identifiable practice
specialty such as patent law, or knowledge of foreign law or language.
Where such qualifications are necessary and can be obtained only at
rates in excess of the [statutory] cap, reimbursement above that limit is -
allowed. : ' ' -
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Underwood, 487 U.S. at572. Thus, Underwood redui'res that threé élements must be
met before a court may apply an enhanced rate: (1) the claimed specialization in a
particular field of law reflects some distinctive knowledge or specialized skill
generally unavailable in tllue' profess‘idn at lérge; (2) the speCializatibn was »“néédful
for the Iiti_gation in question,” id.;‘ and (3) the specialization couid only }be obtéined
a_t market rates in .e'xcess of $125 per hour. 1d.; see alsb Pirus v..'Bowe'n,} 869 F.2d -
- 536, 541-42 (9th Cir. 1989) (interpfeﬁng Underwood to require thes.,é:. factors). The
' vbjurdven is on the applicant to demonstrate that theée elements are met. Weakley V.
quen, _803 F.Zd 575, 579 ( 10th Cir_. 1986). |
| 2. MFP .se'e_ks‘an ‘énﬁanCGd rate ..f_or its attorney Ms Dlane Curr%m". Mqtion at
15- 17 Whllewe réépéct Ms Curfaﬁ_ as .a proféss.ibl.lz.llAc‘:.ol_leégue and‘s'.kill_:e}d advdé;t_'e, | o
MllzlP:has'_ not‘ deniéﬁstrated fhat she _is;_éntitl._e'c:lv:tp aﬁ enﬁanCed_raté _for'he_r 'seﬂices.
‘.Fi'rst, MEP ciaims that “Ve.nvirc.)'lzn.nghté‘l vlaw”: 1s :recogniéed as a “‘specialt.y
pracfice' area’ and that Ms. Curran has cieveloped a speciélty in the area of préétice |
before the NRC. Motion at 15, citing Lofe V. Reilly? 9»24 F.2d 1492 (9th ClI 199 ). |
‘But most courts intérpret ‘Undervwood to require sométhin g more than ordinary legal
expeﬁise ina particuiar area to show that anr attoi;ney has “distinCtive knowledge” or
“specialized skills” justifying an enhanced raté. See, e.g., Truckers United for Safety

v. Mead, 329 F.3d 891, 895 (D.C. Cir. 2003) (“[S]tressing that nothing in EAJA or
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its 1egislaﬁve history indicates that the Congress intended to entitle ‘all lawyers
| practicing administrative law in technical fields’ to a fee enhancement, we [héve]
refused to recognize ‘e;_(penise acquired through practice’ as a special factor -
warranting an enhanced fee.”) (citations.and _fobthote bmittéd).?

Second7 MFP cites Ms. Curran’s representation of parties before the NRC and
in judicial appeals of NRC deci‘sio‘ns as proof of her expertise and plaims"that éhe “is -
famniliar with” fhe relevant stétutes and regulatioﬁs. Motioh at 15- 16. But that‘.can
" be said of any attorn'ey_.who regularly practices before a Federal agency. See;-e. g.,In

| ré S__ealed 'C'd_sé 00-5116, 254 'F.3d 233," 23.6 (D.C. Cir. 2001) (“Alfhbiigh federal |
X éle;_ctiqn law in.'.vol‘\'/\_es acomplex statﬁtOry and ‘rcs‘gl._lla‘t(.)liry framework, thé ﬁeld 1s not
b:éyoﬁd:t_he grasp'_c-_if a corripétén_t b_r'éaic'iﬁjg attorney with access to a law iibréiy_'ahd' |
B ',the'other. ac¢6utre%nénft_sbf moderﬁ legalv prévc't.ice.’.’)‘-. ExperiénCé béfOre th¢ NRC br -_
vot‘her agencni_e‘vs- does':no.‘t‘ crcéte’ a Body of “distinct kﬁQWledgé and SklllS[] i‘ﬁStéac-l,'
it ‘creates,”avt meost, “an extraordinary lévcl éf the general lawye.rlly knowledge .and o
ability useful iﬂ all litigation,”..which the Supreme >C.ourt. hel.d. does not jﬁétify an

increase of fees above the statutory rate. See Underwood, 487 U.S. at 572. And

- 2See also Estate of Cervin v. Comm’r, 200 F.3d 351, 354 (5th Cir. 2001);

" Raines v. Shalala, 44 F.3d 1355, 1361 (7th Cir. 1995); Stoc_kton v. Shalala, 36
F.3d 49, 50 (8th Cir. 1994); Chynoweth v. Sullivan, 920 F.2d 6438, 650 (10th Cir.
1990). '
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while knowledge in environmental law or previous experience. might improve a
lawyer's advocacy, EAJA reimburses plaintiffs dfor competent representation; not for
the best representation taxp_ayer money can buy. See Underwood, 487 U.S. at 573 .
| (rej‘ecting “work and ability of counsel” as a factor justifying enhancing afee award).
- 3. MFP }claims.that Ms. Curran’svspeci_alized 'knovrledge and experience was
neces’s‘ary in this litigatio'n,v Motion at 16, and that “no attorneys on the West Coas_t | |
had the degree of experience '.or specialization” needed for the case. »Id. "Thus, MFP
clalms that she should be relmbursed at rates prevalhng in the District of Columbia. _
| Id at 16 17 But whlle MFP clalms that it hired Ms. Curran for her expenence sk111_ :
| and knowledge of the NRC S adnnmstratlve practloes they d1d not preva11 on their |

Atomlc Energy Act clalms Instead MFP prevalled only on the1r NEPA claim. Thus

o Ms. Curran 5 purported expertlse in NRC cases does not support a request for an L

enhanced fee in a NEPA case.

Moreoverv,‘ MFP fails to_ demonstrate that repre'sentation was not aVailahle in
California for the statutory rate. Instead, MFP conc_entrates on Ms. Curran’sv |
particular skills. See, e.g., Declaration of Morgan. Rafferty at 5. ("we are unaware of
any other public .i.nterest attorneys, either in California or elsewhere,” With Ms.'.
Curran’ s skill and experience.); Declaration of Patrick Gallagher at 3 (“1 am unaware

of any private practitioners with Ms. Curran’s specialized skills, here on the West
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Coast or elsewhere, who would be willing to take [this case]” for the statutory rate.”)
(emphasis added). But as we noted above, Ms. Curran’s personal skills are not a
factor under Underwood. There are many NEPA cases filed every year in the Ninth
Circu.i‘t.. Certainly, Som_e of the attorneys prosecutin g those cases are from Califorrlia.
And NEPA is not adrninistered by c'n.e agency only. VInsteavd, many agencies musl
cornply with l\lEPA, crearing a'broacl body of the practicing bar that shoiild be -
available to represent parties in NEPA 11t1gat10n That undercuts MFP’s claim that
~ only Ms. Curran would have 11t1gated this case and that there were no attorneys on the
_Wesr Coast who 'would»have litigated tlre case for the statutory rate. - -. |

| Furthermcre MFP claims .that »Ms Curran s expertise was. n.eces‘sary to

: -eetablish the adrmmstratlve record lielore the NRC See Declaration of Martm G

Malscl) at 3 But representation before the NRC does not quahfy for relmbursement v
under EAJA See Ardestam V. INS 502 U.S. at 135 (denymg fees for representation |

before the agency_). In essence, this was a simple case of estabhshing arecord in an
adnﬁnietratii/e proceeding and then _challerlging.the decision based on that record.
- MFP’s winning argument here:— that'NRC erred in categorically excluding _terrorism
from its NEPA reviews —requires no large record or specialized technical knowledge.
NEPA, unlike, for example, patent, copyright, or securities law, is -a general statLi,te

in common usage. All a party needs to do to trigger a NEPA claim is ask the agency
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to “consider” a particular environmental impact. If the agency does not consider that
impact, the party then files a judicial challenge to that decision. That is what
happened here. The case required alawyer merely capable in administrative law, not

a specialist in legal arcana.

In summary the NRC s position in thlS case was substantlally Justlﬁed In
addition, any award (1) should be either reduced or reJected based on the participation .
' of the Sierra Club and (2) s_hould also be redueed to reﬂect MF_P s failure to prevail :
on the majority of its claims. Finally, MEP h_as failed to meet the standards set forth
1n Underwooa' jﬁst_ifyi_ﬂ g a_n‘ ‘e’nh”a.nc'ed‘ aWafd.
| | CdNCLUSiON ,'

N For the foregomg reasons, thlS Court should I‘e_]eCt MEP’s the fee request

Respectfully submlt <

KATHRYNE. KOVA;é 6”4«- CHARLES E. MULLINS

Attorney , , ~ Senior Attorney

Appellate Section ~ Office of the General Counsel

Environment and Natural =~ U.S. Nuclear Regulatory Commission
Resources Department » Washington, D.C. 20555

U.S. Department of Justice ' (301) 415-1606
- P.O. Box 23795 ' - o
-Washington, D.C. 20026-3795

(202) 514-4010 '

Dated: April 16, 2007.

20



CERTIFICATE OF SERVICE

I hereby certify that on April 16, 2007, I filed copies of the “Federal
Respondents’ Response to Petitioners’ Motion for Attorney’s Fees and Costs”
with this Court- '

I further certlfy that I served the same by Federal Express or US.Mailon

the followrng counsel

Diane Curran, Esq. (_via Federal Express)
Harman, Curran, Spielberg & Eisenberg, L.L.P.
1726 M Street N.W., Suite 600 :

- Washington, D.C. 20036

David A. Repka, Esq. (via U.S. Mail)
‘Winston & Strawn, L.L.P.

~ 1400 L. Street, N'W.

'- Wash'incrton D. c. 20005-3502

_"Kathryn Kovacs Esq (v1aU S Mall)

Appellate: Section - L
- Environment and Natural Resources D1vrslon. o
- U.S. Department of Justice =~ :

P.O. Box 23795, L Enfant Plaza Station

Washingten, D.C. 20026 -

CRarles E. Mlifis
Senior Attorney -

U:S. Nuclear Regulatory Commission -
- Counsel for Federal Respondents




