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1. INTRODUCTION

Carolina Power & Light Company, doing business as Progress Energy Carolinas, Inc.

("Progress Energy") hereby answers and opposes the "Petition for Leave to Intervene and

Request for a Hearing with Respect to Renewal of Facility Operating License No. NPF-63 [for

the H arris Nuclear Plant (".Harris")] by the North Carolina Waste Awareness and Reduction

Network and the Nuclear Information and Resour ce Service," dated May 18, 2007 ("Petition" or

"Pet."). The Petition should be denied because the North Carolina Waste Awareness and

Reduction Network ("NC WARN") and the Nuclear Information and Resource Service ("NIRS")

(collectively, "Petitioners") have failed to identify any admissible contention. In large measure,

Petitioners seek to litigate the adequacy of the Harris Nuclear Plant's current licensing basis, and

do not raise any aging management issue to which this proceeding is limited.

II. PROCEDURAL BACKGROUND

On November 16, 2006., Progress Energy submitted its application requesting renewal of

Operating License Nos. NPF-63 for the Harris Nuclear Plant (the "Application"). On March 20,
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.2007, the Nuclear Regulatory Commission ("NRC" or "Commission") published a Notice of

'Opportunity for Hearing ("Notice") regarding this Application. 72 Feoi. Reg. 13,139 (Mar. 20,

2007). The Notice permits any person whose interest may be affected to file a request for

hearing and petition for leave to intervene within 60 days of the Notice. Id. at 13,140.

The Notice directs that any petition must set forth with particul arity the .interest of the

petitioner and how that interest may be affected, as well as the specific contentions sought to be

litigated. -Id.. The Notice states:

Each contention must consist of a specific statement of the issue of law, or fact to
be raised or controverted. In addition, the requestor/petitioner shall provide a
brief explanation, of the bases of each contention and a concise statement of the

* alleged facts or the expert opinion that supports the contention on which the
requestor/petitioner intends to rely in proving the contention at the hearing. The

* requestor/petitioner must also provide references to those specific sourc .es and
docilments of which the requestor/petitioner is aware and on which the
requestor/petitioner intends to rely to establish those facts or expert opinion. The

* requestor/petitioner must provide sufficient information to show that a genuine
dispute exists with the applicant on a material issue of law or fact. Contentions
shall be limited to matters within the scope of the action under consideration. The
contention must be one that, if proven, would entitle the requestor/petitioner to
relief. A requestor/petitioner who fails to satisfy these requirements with respect

* to at least one contention will not be permitted to participate as a party.

id.

1I1. STANDING

Petitioners assert standing as representatives of their members. Pet. at 6. An

organization seeking to obtain standing in a representative capacity must demonstrate "a member

[]who has authorized the organization to represent his or her interests." Seciuoyah Fuels Cori).

and General Atomics (Gore, Oklahoma Site), CLI-94-12, 40 N.R.C. 64, 72 (1994); PPL

Susq~uehanna LLC (Susquehanna Steam Electric Station, Units 1 and 2), LBP-07-04, 65 N.R.C.

____slip op. at 7-9 (Mar. 22, 2007). However, Petitioners have failed to demonstrate that they
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are authorized to represent the members whos~e affidavits are attached to the Petition as

Attachments 1 and 2. None of the affi ants state that they authorize Petitioners to represent them

i n this proceeding. Therefore, Petitioners have not demonstrated that they have standing to

intervene in this proceeding.1

IV. PETITIONERS' CONTENTIONS DO NOT MEET THE COMMISSION'S
STANDARDS FOR ADMISSIBILITY

In order to be admitted to a proceeding, a petitioner must plead at least one admissible

contention. 10 C.F.R. § 2.3 09(a). For the reasons set forth below, Petitioners have failed to do

so, and the Petition must be denied.

A. Standards for Contentions

1 . Contentions Must Be Within the Scope of the Proceeding and May Not

Challenge NRC Rules

As a fundamental requirement, a contention is only admissible if it addresses matters

within the scope of the proceeding and does .not seek to attack NRC regulations governing the

proceeding. This fundamental limitation, is particularly important in a license renewal

proceeding because the Commission ha s conducted extensive rulemaking to define the technical

and environmental showing that an applicant must make. As discussed later in this Answer,

Petitioners' contentions are beyond the scope of this proceeding and otherwise fail to meet the

,Commission's standards for admissibility.

Petitioners also have failed to meet the standards for organizational standing. In order for an organization to

demonstrate organizational standing, it has to demonstrate that individual members have standing as a petitioner
and must allege (1) a particularized injury, (2) that is fairly traceable to the challenged action, and (3) is likely to
be redressed by a favorable decision. Private Fuel Storage. L.L.C. (Independent Spent Fuel Storage Installation),
CLI-99-1O, 49 N.R.C. 318, 323 (1999). As discussed herein, Petitioners have failed to allege a particularized
injury that is fairly traceable to the license renewal, nor have they demonstrated how a decision regarding the
license renewal would redress those concerns.
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10 C.F.R. Part 54 governs the health and safety matters that must be considered in a

license renewal proceeding. The Commission has specifically limited, this safety review to the

matters specified in 10 C.F.R. §§ 54.21 and 54.29(a),2 which focus on the management of aging

of certain systems, structures and components, and the review of time-limited aging evaluations.

See Florida Power & Light Co. (Turkey Point Nuclear Generating Plant, Units 3 and 4), CLI-Ol-

17, 54 N.R.C. 3, 7-8 (2001.); Duke Energy Corp. (McGuire Nuclear Station, Units I and 2), CLI-

02-26, 56 N.R.C. 358, 363 (2002). Thus, the potential effect of aging on systems, structures and

components is the issue that defines the scope of the safety review in license renewal

proceedings. Dominion Nuclear Connecticut. Inc. (Millstone Nuclear Power Station, Units 2 and

3), CLI-014-36, 60 N.R.C. 631, 637 (2004).

The rules in 10 C.F.R. Part 54 are intended to make license renewal a stable and

predictable process. Final Rule, Nuclear Power Plant License Renewal; Revisions; 60 Fed. Reg.

22,461, 22,462, 22,463, 22,485 (May 8, 1995). As the Commission has explained, "[w]e sought

to develop a process that would be both efficient, avoiding duplicative assessments where

possible, and effective, allowing the NRC Staff to focus. its resources .on the most significant

safety concerns at issue during the renewal term." Turkey Point, CLI-Ol -17, 54 N.R.C. at 7.

"License renewal reviews are not intended to *'duplicate the Commission' s ongoing re views of

operating reactors." Id. (citation omitted). To this end, the Commission has confined 10 C.F.,R.

Part 54 to those issues uniquely determined to be 'relevant to the public health and safety during

the period of exten ded operation, leaving all other safety issues to be addressed by the existing

regulatory processes. 60 Fed. Reg. at 22,463. This scope is based on the principle established in

2 The Commission has stated that the scope of review under its rules determines the scope of admissible issues in a
renewal hearing. 60 Fed. Reg. at 22,482 n.2. "Adjudicatory hearings in individual license renewal proceedings
will share the same scope of issues as our NTRC Staff review, for our hearing process (like our Staff s review)
necessarily examines only the questions our safety rules make pertinent." Turkey Point. CLI-Ol-17, 54 N.R.C. at
10.
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.the rulemnaking proceedings that, with the exception of the detrimental effects of aging and a few

other issues related to safety only during the period of extended opetalion, the existing regulatory

processes are adequate to ensure that the licensing bases of currently-operating plants provide

and maintain. an. adequate level of safety. 60 Fed. Reg. at 22,464, 22,481-82. Consequently,

license renewal does not focus on operational issues, because these issues "are effectively

addressed and maintained by ongoing agency oversight, review, and enforcement." Millstone

CLI-04-36, 60 N.R.C. at 638 (footnote omitted).

NRC rules governing environmental matters - which are contained in 10 C.F.R.

§§ 51.53(c), 51.95(c), and Appendix B to Part 51 - are similarly intended to produce a more

focused and, therefore, more effective review. 61 Fed. Reg. 28,467 (June 5, 1996); Turkey

Poin~t CLI-01-17, 54 N.R.C. at 11. To accomplish this objective, the NRC prepared a

comprehensive Generic Environmental Impact Statement for License Renewal o f Nuclear Plants

(1996) ("GEIS"), NUREG- 143 7, and made generic findings in the GEIS, which it then codified

in Appendix B to 10 C.F.R. Part 5 1. Those issues that could be resolved generically for all

plants are designated as Category 1 issues and are not evaluated further in a license renewal

proceeding (absent waiver or suspension of the, rule by the Commission based on new and

significant information). 61 Fed. Reg. at 28,468, 28,470, 28,474; Turkey Point. CLI-01-17, 54

N.R.C. at 12. The rem aining (i.e., Category 2) issues that must be addressed in an applicant's

environmental report are defined specifically in 10 C.F.R. § 51.53(c). See general]y Turkey

PitCLI-0l-17, 54 N.R.C. at 11-12.

10 C.F.R. § 2.3 09(f)(l )(iii)-(iv) requires that a petitioner demonstrate that the issue raised

by each of its contentions is within the scope of the proceeding and material to the findings that

the NRC must make. Licensing boards "are delegates of the Commission" and, as such, they
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may "exercise only those powers which the Commission has given [themn]." Public Service Co.

of Indiana (Marble Hill Nuclear Generating Station, Units 1 and 2), ALAB-31 16, 3 N.R.C .167,

170 (1976) (footnote omitted); accord Portland General Electric Co. (Trojan Nuclear Plant),

ALAB-534, 9 N.R.C. 287, 289-90 n.6 (1979). Accordingly, it is well established that a

contention is not cognizable unless it is material to a matter that falls within the scope of the

proceeding for which the licensing board has been delegated jurisdiction. Id.; see also

Commonwealth Edison Co. (Zion Station, Units 1 and 2), ALAB-616, 12 N.R.C. 419, 426-27

(1980); Commonwealth Edison Co. (Carroll County Site), ALAB-601, 12 N.R.C. 18, 24 (1980).

It is also well established that a petitioner is not entitled to an adjudicatory hearing to

attack generic NRC requirements or regulations. Duke Energy Corr). (Oconee Nuclear Station,

Units 1, 2 and 3), CLI-99-1 1, 49 N.R.C. 328, 334 (1999). "[A] licensing proceeding .. . is

plainly not the proper forum for an attack on applicable statutory requirements or for challenges

to the basic structure of the Commission's regulatory process." Philadelphia Electric Co. (Peach

Bottom Atomic Power Station, Units 2 and 3), ALAB-2 16, 8 A.E.C. 13, 20, aff'd in part on other

grounds. CLI-74-32, 8 A.E.C. 217 (1974) (footnote omitted). Thus, a contention which

collaterally attacks a Commission rule or regulation is not appropriate for litigation and must be

rejected. 10 C.F.R. § 2.335; Potomac Electric Power Co. (Douglas Point Nuclear Generating

Station, Units 1 and 2), ALAB-218, 8 A.E.C. 79, 89 (1974). A contention which "advocate[s]

stricter requirement s than those imposed by the regulations"~ is "an impermissible collateral

attack, on the Commissio n's rules" and must be rejected. Public Service Co. of New Hampshire

(Seabrook Station, Units 1 and 2), LBP-82-1065 16 N.R.C. 1649, 1656 (1982); see also Arizona.

Public Service Co. (Palo Verde Nuclear Generating Station, Units 1, 2, and 3), LBP-91-19, 33

N.R.C. 397, 410, aff d in part and rev'd in part on other grounds CLI-91-12, 34 N.R.C. 149
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(1991). Likewise, a contention that seeks to litigate a generic determination established by

Commission rulemnaking is "barred as a matter of law." Pacific Gaý Electric Co. (Diablo

Canyon Nuclear Power Plant, Units 1 and 2), LBP-93 -1-, 37 N.R.C. 5, 30 (1993).

These limitationis are controlling in this proceeding in that the scope of admissible

environmental contentions is constrained by 10 C.F.R. §§ 51.53(c), 51.95(c), and Appendix B to

Part 51; and the scope of technical contentions is constrained by 10 C.F.R. Part 54. See Turkey

PitCLI-01 -17, 5.4 N.R.C. at 5-13; see also Florida Power & LigŽht Co. (Turkey Point Nuclear

Generating Plant, Units 3 and 4), CLI-00-23, 52 N.R.C. 327, 329 (2000); Baltimore Gas &

Electric Co., (Calvert Cliffs Nuclear Power Plant, Units 1 and 2), CLI-98-14, 48 N.R.C.. 39, 41

.(1998), motion to vacate denied, CLJ-98-15, 48 N.R.C. 45, 56 (1998); Duke Energy Corp.

(Oconee Nuclear Station, Units, 1, 2 and 3), CLI-98-17, 48 N.R.C. 123, 125 (1998).

2. Contentions Must Be Specific and Supported By a Basis Demonstrating a

Genuine, Material Dispute*

In addition to the requirement to address issues within the scope of the proceeding, a

contention is admissible only if if provides:

0 a "specific statement of the issue of law or fact to be raised or controverted;"

* a "brief explanation of the basis for the contention;"

* a "6concise statement of the alleged facts or expert opinions" supporting the
contention together with references to "specific sources and documents on
which the requestor/petitioner intends to rely to support its position on the
issue;" and

0 "[s]uffi cient information to show that a genuine dispute exists with the
applicant/licensee on a material issue of law or fact," which showing must
include "references to s Ipecific portions of the application (including the
applicant's environmental report and safety report) that the petitioner disputes
and the supporting reasons for each dispute, or, if the petitioner believes that
the application fails to contain information on a relevant matter as required by
law, the identification of each failure and the supporting reasons for the
petitioner's belief."

7



10 C.F.R. § 2.3 09(f)(1)(i), (ii), (v) and (vi). The failure of a contention to comply with any one

of these requirements is grounds for dismissing the contention. aI6 Verde CLI-91-12, 34

N.R.C. at 155-56.

These pleading standards governing the admissibility of contentions are the result of a

1989 amendment to 10 C.F.R. § 2.714, now § 2.309, which was intended "to raise the threshold

for the admission of contentions." 54 Fed. Reg. 33,168 (Aug. 11, 1989); see also Ocne CLI-

ý99-11, 49 N.R.C. at, 334; Palo Verde CLI-91-12, 34 N.R.C. at 155-56. The Commission has

stated that the "contention rule is strict by design," having been "toughened. . in 1989 because

in prior years 'licensing boards had admitted and litigated numerous contentions that appeared to

be based on little more than speculation."' Dominion Nuclear Connecticut, Inc. (Millstone

Nuclear Power Station, Units 2 and 3), CLI-01-24, 54 N.R.C. 349, 358 (2001) (citation omitted).

The pleading standards are to be enforced rigorously. "If any one ... is not met, a contention

must be rejected." Palo Verde CLI-91-12, 34 N.R.C.at 155 (citation omitted). A licensing

board is not to overlook a deficiency in a contention or assume the existence of missing

information. Id.

The Commission has explained that this "strict contention. rule" serves multiple purposes,

which include putting other parties on notice of the specific grievances and assuring that full

adjudicatory hearings are triggered only by those able to proffer at least some minimal factual

and legal foundation in support of their contentions. Ocne CLI-99-11, 49 N.R.C. at 334. By

raising the threshold for admission of contentions, the NRC intended to obviate lengthy hearing

delays caused in the past by poorly defined or supported contentions. Id. As the Commission

reiterated in incorporating these same standards into the new Part 2 rules, "[t]he threshold

standard is necessary to ensure that hearings cover only genuine and pertinent issues of concern
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and that issues are framed and supported concisely enough at the outset to ensure that the

*proceedings are effective and focused on real, concrete issues." 69 Fed. Reg. 2,182, 2,189-90

(Jan. 14, 2004).

Under these standards, a petitioner is obligated "to provide the [technical] analyse'sand

,expert opinion" or other information "showing why its bases support its contention." Georgia

Institute of Technology (Georgia Tech Research Reactor, Atlanta, Georgia), LBP-95-6, 41

N.R.C. 281, 305, vacated in part and remanded- on other arounds CLI-95-10, 42 N.R.C. 1, aff d

in part CLI-95- 12, 42 N.R.C. I111I(1995). Where a petitioner has failed to do so, "the.

[Licensing] Board may not make factual inferences on [the] petitioner's behalf." Idciin Palo

Verde CLI-91-12, 34 N.R.C. 149. See also Private Fuel Storage, L.L.C. (Independent Spent

Fuel Storage Installation), LBP-98-7, 47 N.R.C. 142, 180 (1998) (a. "bald assertion that a matter

ought to be considered or that a factual dispute exists. ... is not sufficient"; rather "a petitioner

must provide documents or other factual information or expert opinion" to support a contention's

"proffered bases") (citations omitted).

Further, admissible contentions "must explain, with specificity, particular safety or legal

reasons requiring rejection of the contested [application]." Millstone. CLI-01-24, 54 N.R.C. at

3 59-60. In particular, this explanation must demonstrate that the contention is "material" to the

NRC findings and that a genuine dispute on a material issue of law or fact exists. 10 C.F.R.

§ 2.309(f)(l )(iv), (vi). The Commission has defined a "material" issue as meaning one were

"4resolution of the dispute would make a difference in the outcome of the licensing proceeding."

54 Fed. Reg. at 33,172 (emphasis added).
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As the Commnission observed, this threshold requirement is consistent with judicial

decisions, such as Conn. Bankers Ass'n v. Bd. of Governors. 627 F.2d 245, 251 (D.C. Cir.

1980), which held that:

[A] protestant does not become entitled to an evidentiary hearing merely on
request, or on a bald or conclusory allegation that. ... a dispute exists. The.
protestant must make a minimal showing that material facts are in dispute,
thereby demonstrating that an "inquiry in depth" is appropriate.

Id. (footnote omitted); see also Calvert Cliffs, CLI-98-14, 48 N.R.C. at 41 ("It is the

responsibility of the Petitioner to provide the necessary information to satisfy the basis.

requirement for the admission of its contentions ..... ). A contention, therefore, is not to be

admitted "where an in tervenor has no facts to support its position and where the intervenor

contemplates using discovery or cross-examination as a fishing expedition which might produce

relevant supporting facts." 54 Fed. Reg. at 33,171. 3 As the Commission has emphasized, the

contention rule bars contentions where petitioners have what amounts only to generalized

suspicions, hoping to substantiate them later, or simply a desire for more time and more

information in order to identify a genuine material dispute for litigation. Duke Energy Corp.

(McGuire Nuclear Station, Units 1 and 2), CLI-03-17, 58 N.R.C. 419, 424 (2003).

Therefore, under the Rules of Practice, a statement "that simply alleges. that'some matter

ought to be considered" does not provide a sufficient basis for .a contention. Sacramento

Municip~al Utility District (Rancho Seco Nuclear Generating Station), LBP-93-23, 38 N.R.C.

200, 246 (1993), review delie CLI-94-2, 39 N.R.C. 91 (1994). Similarly, a mere reference to

3 See also Duke Power Co. (Catawba Nuclear Station, Units 1 and 2), ALAB-687, 16 N.R.C. 460, 468 (1982),
vacated in part on other arounds, CLI-83-19, 17 N.R.C. 1041 (1983) ("[A]n intervention petitioner has an
ironclad obligation to examine the publicly available documentary material pertaining to the facility in question
with sufficient care to enable [the petitioner] to uncover any information that could serve as the foundation for a
specific contention. Stated otherwise, neither Section 189a. of the Act nor Section 2.7 14 [now 2.309] of the
Rules of Practice permits the filing of a vague, unparticularized contention, followed by an endeavor to flesh it
out through discovery against the applicant or staff.").
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documents does not provide an adequate basis for a contention. Baltimore Gas, & Electric Co.

(Calvert Cliffs Nuclear Power Plant, Units 1 and 2), CLI-98-25, 48 N.R.C. 325, 348 (1998).

Rather, NRC pleading standards require a petitioner to read the pertinent portions of the

license application, including the safety analysis report and the environmental report, state the

applicant's position and the petitioner's opposing view, and explain why it has a disagreement

with the applicant. 54 Fed. Reg. at 33,170; Millstone CLI-01-24, 54 N.R.-C. at 358. If the

petitioner does not believe these materials address a relevant issue, the petitioner is "to explain

why the. application is deficient." 54 Fed. Reg. at 33,170; !Palo erde CLI-9.1-12, 3.4 N.R.C.. at

156. A contention that does not directly controvert a position taken by the applicant in the

license application is subject to dismissal. See Texas Utilities Electric Co. (Comanche Peak

Steam Electric Station, Unit 2), LBP-92-37, 36 N.R.C. 370, 384 (1992). Furthermore, an

allegation that some aspect of a license application is "inadequate" or "unacceptable" does not

give rise to. a genuine dispute unless it is supported by facts and a rea soned statemnent of why the

application is unacceptable in some material respect. Florida Power & Light Co. (Turkey Point

Nuclear Generating Plant, Units 3 and 4), LBP-90-16, 31 N.R.C. 509, 521 & n. 12 (1990).

B. Petitioners' Contentions Are Beyond the Scope of this Proceeding, Are Collateral
Attacks on the Commission's Rules, Lack Basis, and Are Otherwise Inadmissible

As explained below, none of Petitioners' proposed contentions meets the applicable

standards for the admission of contentions in NRC licensing proceedings.

1. Contention T- 1 (Fire Protection)

Petitioners' Contention T-1I states that it is "imprudent and improper to even consider

extending the operating license for the SHNPP 4for an additional 20 years until the plant comes

4~ Petitioners refer to Harris as SHNPP.

I1I



into full compliance with all relevant fire protection regulations."'5 Pet. at 18-19. Contention T-1

is inadmissible because it is beyond the scope of this license renewal proceeding; it does, not

address aging management. In addition, Contention T-1 does not satisfy the Commission's

pleading standards, and Petitioners do not refer to a specific section of the Application that is

.alleged to be incorrect.

a. Contention T-1 Is Beyond the Scope of a License Renewal
Proceeding

* Petitioners' Contention T- I which asserts that it would be "improper" for the

Commission "to even consider extending the operating license for the SHNPP ... until the plant

*comes into full compliance with all relevant fire protection regulations" (Pet. at 18&-19) is

inadmissible because it is outside the scope of this proceeding. Contention T-1 is beyond the

scope of the proceeding because it does not relate to the potential effects of aging, which define

the scope of the safety review in licenserenewal proceedings. Millstone' CLI-04-36, 60 N.R.C.

at 637. As discussed above, the Commission has limited its safety review in license renewal

I.proceedings -to the matters specified in 10 C.F.R. § § 54.21 and 54.29(a),'which focus on the

management of aging of certain systems, structures and components, and the review of time-

limited aging evaluations. See Turkey Point, CLI-0l-17, 54 N.R.C.. at 7-8 (2001); McGuire

5 In the Introduction, Petitioners more generally maintain "that it is inappropriate, if not reckless, to extend the
*operating license for the SIJNPP for the simple reason that the present license will not expire for another 20

years." Petition at 2. Petitioners find "[t]his is the basic flaw with the early license renewal process and allowing
CPL to extend its license only halfway through the current license is an egregious abuse of this process." Id.
Here, and often, Petitioners simply attack the Commission's regulations - in this case 10 C.F.R. .§ 54.17(c), which
establishes the period within which an application for a renewed license may not be submitted. The Harris
Operating License expires on October 24, 2026; as permitted by the regulations, the Application was submitted
on November 16, 2006, less than 20 years from the expiration of the Harris Operating License.

Further, the Commission' s rule allowing a license renewal application to be filed up to 20 years prior to expiration
of the existing license was based on the Commission's. determination that (1) 20 years of operating experience is
sufficient to support the aging review, and (2) this time limit is reasonable because of the long lead times
necessary if the capacity is to be replaced. 56 Fed. Reg. 64, 943, 64, 963 (Dec. 13, 1991). Thus, the
Commnission's rule is justified and neither "inappropriate" nor "reckless."
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CLI-02-26, 56 N.R.C. at. 363. In limiting the scope of a license renewal proceeding, the

Commission expressly rejected the litigation of issues concerning an applicant's current

licensing basis. because:

.. (a) [the Commission's] program of oversight is sufficiently broad and rigorous
to establish that the added discipline of a formal license renewal review against
the full range of current safety requirements would not add significantly to safety,
and (b) such a review is not needed to ensure that continued operation during the
period of extended operation is not inimical to the public health and safety.

56 Fed. Reg. at 64,945; see also 60 Fed. Reg. at 22,473. The Commission explai ned that "the

Commission engages in a large number of regulatory activities which, when considered together,

constitute a regulatory process that provides ongoing assurance that the licensing bases of

nuclear power plants provide an acceptable level of safety. This process includes research,

inspections, audits, investigations, evaluations of operating experience, and regulatory actions to

resolve identified issues." 56 Fed. Reg. at 64,946. Therefore, these issues are exclusively

resolved under the Commission' s regulatory process for operations and are not within the scope

of this license renewal proceeding. Turkey Point, CLI-01l-17, 54 N.R.C. at 7-8. [and cases cited

at page [4] supra.]

b. Contention T-1I Is Not Adequately Supported and Petitioners Have
Not Provided Reference to Specific Sections of the Application
with Which They Take Issue

Contention T-lI is also inadmissible because it i s not supported by a sufficient basis

demonstrating a genuine dispute with the Application. As discussed in Section JV.A.2., supra

admissible contentions must meet the pleading requirements. in 10 CFR § 2.3 .09(f). Contention

T- I does not even begin to meet those requirements. For example, Petitioners, fail to provide a

"6concise statement of the alleged facts or expert opinions" supporting Contention T-lI or

references to "specific sources and documents on which the requestor/petitioner intends to rely to
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support its position, on the issue," as required by 10 C.F.R. § 2.309(f)(1')(i) and (v). Petitioners

fail "to provide the [technical] analyses and expert opinion" or othet irpformation "showing why

its bases support its contention." Georgia Institute of Technology, LBP-95-6, 41 N.R.C. at 305.

Petitioners reference a letter by Congressman David Price (D-NC) that requests a study by the

Government Accountability Office ("GAO") of NRC enforcement of fire safety standards. 6

Petitioners also cite their 2.206'Petition and the Pr .oposed Director's Decision under 10 C.F.R. §

2.206 in Carolina Power & Light Co. (Shearon Harris Nuclear Power Plant, Unit 1), Docket No.

50-400, (April 2, 2007) ("Proposed Director's Decision"), although that document in no way

supports their claims.7 None of the documents reference or relate to any portion of the

Application or explain how th e Application is deficient. With respect to Congressman Price's

letter, there is nothing in the letter that suggests any problem with the Application, or with

Harris' fire protection program.8

With respect to Petitioners' 2.206 Petition and the Proposed Director's Decision,

Petitioners incorporate their 2.206 Petition by reference (Pet. at 22 n.8), contending that: "[n]ot

only is the SHNPP out of compliance [with the Commission's fire protection regulations], the

NRC does not inspect the OMAs used at the plant because NRC staff knows that the OMAs are

not in compliance." Pet. at 23. Petitioners' 2.206 Petition, and Petitioners' assertions in that

Petition, involve only the current licensing basis of Harris and Petitioners' attack on the

6 Petitioners mischaracterize the letter as a request by Congressman Price for "a study by the Government

Accountability Office ("GAO") for an investigation of the SHNPP." Pet. at 23. in fact, the letter does not
mention Harris at all.

7 It also has been superseded by a final Director's Decision Under 10 C.F.R. 2.206, DD-07-03 (June 13, 2007)
("Final Director's Decision").

8 Petitioners cannot rely on a potential future GAO Report. Aside from not having any idea of the content of such a
report, if the report is ever written, the Board cannot consider Petitioners' representation that there may be a
future report that may relate to Harris in some fashion. Lee, g.. Millstone, CLI-04-36, 60 N.R.C. at 639 (finding
that a petitioner's "willingness to produce supporting documentation at a future hearing," was "not nearly enough
to revive a contention that lacks support in the law or facts.") (footnote omitted). I
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Commission's fire protection regulations and how the NRC enforces those regulations.9 In the

Final Director's Decision (as in the Proposed Director's Decision), the, Acting Director of the

Office of Nuclear Reactor Regulation rejects all of Petitioners' claims.'10 Under Commission

regulations, the Final Director's Decision can only be reviewed by the Commission on its own

motion, and a Licensing Board does not have jurisdiction to review a Director's Decision on a

Section 2.206 petition."

Moreover, Petitioners are obligated to review the Application and point to specific

portions that are either deficient or do not comply with the Commission's regulations. 10 C.F.R.

§ 2.3 09(f)(1)(vi). They have failed to do so. See Duke Energy Corp. (McGuire Nuclear Station,

Units 1 and 2, Catawba Nuclear Station, Units 1 and 2), LBP-02-4, 55 N.R.C. 49, 80 (2002).

(rejecting a fire barrier penetration seals contention). Petitioners do, not try to relate any of the

content of their 2.206 Petition to the Application, as required by Commission case law. See

Millstone, 54 N.R.C. at 359-60 (Petitioner "must explain, with specificity, particular safety or

legal reasons requiring rejection of the contested [application].") Nor-have Petitioners asserted

that the alleged non-compliance with fire protection regulations described in the 2.206 Petition

(and rejected by the Acting Director) constitutes a genuine dispute of fact .in regard to whether*

Harris' license should be renewed, as required by Commission case law. See, e~. Calvert

QjffL CLI-98-14, 48 N.R.C. at 41 ("It is the responsibility of the Petitioner to provide the

9 As discussed in Section IV.B 3.3d_ infra, Petitioners are attacking the Commission's fire protection regulations;
and the Commission's approach to risk-based and performance-based fire protection. See, Pet. at 23.

10 The DD provides:

The NRC denies the Petitioners' request for an order that would revoke the SHNPP operating license ....
The NRC appropriately exercised its enforcement discretion under the NRC's "Interim Enforcement Policy
Regarding Enforcement Discretion for Certain Fire Protection Issues (10 CFR 50.48(c)).

Final Director's Decision at 19.

Pursuant to 10 C.F.R. § 2.206(c), the de cision will constitute the final action of the Commission 25 days after the
date of decision unless the Commission, on its own motion, institutes a review of a decision within that time.
Petitioners cannot attempt to col laterally attack the Final Director's Decision and re-litigate it in this proceeding.
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necessary informnation to satisfy the basis requirement for the admission of its contentions ....

see also Private Fuel Storage. L.L.C. LBP-98-7, 47 N.R.C. at 180 (a "bald assertion that a matter

ought to be considered or that a factual dispute exists ... is not sufficient"; rather "a petitioner

must provide documents or other factual information or expert opinion" to support a contention's

"proffered bases") (citations omitted).

Therefore, Contention T- 1 is not material to this proceeding, and the resolution of the

alleged dispute between Petitioners and Licensee would not make a difference in the outcome of

the license renewal proceeding. Petitioners have not demonstrated fault with the Application

supported by sufficient basis. A "genuine di~spute" does not exist "with the applicant/licensee on

a material issue of law or fact" therefore the contention must be rejected. 10 C. F.R. §

2.309(f)(1 )(vi).

2. Contention EC-lI Is Inadmissible

Petitioners seek to admit Contention BC-i on the basis that the "Environmental Report

for the SHNPP license extension fails to satisfy NEPA because it does not address the

environmental impacts of a successful attack by the deliberate and malicious crash of a fuel

laden and/or explosive laden aircraft and the severe accident consequences of the aircraft's

impact and penetration on th e facility." Pet. at 24. This contention is inadmissible because, as

the Commission has recently and repeatedly held, terrorist attacks are (1) not required to be

analyzed as part of the Commission's NEPA. review, and (2) beyond the scope of a license

renewal proceeding, even if they were otherwise subject to NEPA review. Contention EC-i is

also beyond the scope of the proceeding because the GEIS already addresses the environmental

impacts of sabotage, and Petitioners neither request a waiver of the GEIS generic determination

regarding sabotage nor do they provide new and significant information that would be required
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for such a waiver to be granted. Further, Contention EC-1 is inadmissible because it otherwise

fails to meet the standards for an admissible contention.

a. Contention EC-lI is Inadmissible Because Malevolent Acts Are
Beyond the Scope of NEPA Review

Contention EC-1 is inadmissible because it is premised entirely upon a "successful attack

by the deliberate, and malicious crash of a fuel laden or explosive laden aircraft." Pet. at 24.

However, the Commission has held that the analysis of the environmental impacts of a terrorist

act is not required by. NEPA and not within the scope of a license renewal proceeding and must

be rejected.

"'Terrorism contentions are, by their very nature, directly related to security and
are therefore under our [license renewal] rules, unrelated to 'the detrimental
effects of aging.' Consequently, they are beyond the scope of, not 'material' to,

* and inadmissible in, a license renewal proceeding." Moreover, as a general
matter, NEPA "imposes no legal duty on the NRC to consider intentional

* malevolent acts ... in conjunction with commercial power reactor license renewal
* applications.." ".The 'environmental' effect caused by third-party miscreants

'is.. simply too far removed from the natural or expected consequences of
agency action to require a study under NEPA."

AmerGen Energy Company, LLC (Oyster Creek Nuclear Generating' Station), CLI-07-

08, 65 N.R.C. 124,129 (2007) (quoting Mcnuire CLI-02-26, 56 N.R'. C. at 364, 365; see

also Entergy Nuclear Generation Company and Entergy Nuclear Operations, Inc.

(Pilgrim Nuclear Power Station), LBP-06-23, 64 N.R.C. 257, 300 (2006) (...terrorism

concerns, even assuming new and significant information is pres ented, are not litigable in

a license renewal proceeding. . .

The Commission has also expressly rejected the assertion made by Petitioners

(see Pet. at 16). that the decision in San Luis Obispo Mothers for Peace v. NRC, 449 F.3d

1016 (9th Cir. 2006), cert. denied sub nom. Pacific Gas & Elec. Co. v;- San Luis Obispo

Mothers for Peace, 127 5.Ct. 1124 (2007), requires additional analysis in license renewal
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proceedings. The. Commission held that San Luis Obisp~o Mothers for Peace is inapposite

to a license renewal proceeding because:

A license renewal proceeding is distinguishable from the situation considered in
San Luis Obisvo Mothers for Peace, where the NRC had before it a proposal to
construct a dry cask storage facility at a nuclear reactor site. Unlike the situation
in that case, a license renewal application does not involve new construction. So
there is no change to the. physical plant and thus no creation of a new "terrorist
target."

Oyster Creek CLI-07-08, 65 N.R.C. at 130 n.25.

Moreover, the Commission has expressly held that the analysis it conducted as part.of its

GEIS satisfies any NEPA requirement that the Commission may ha ve in regard to terrorist acts

related to license renewal. proceedings:

Even if we were required by law to consider terrorism under NEPA, the, NRC has
already issued a [GEIS] that considers sabotage in connection with license
renewal. . .. The GEIS concluded that, if such an event were to occur, the
resultant core damage and radiological release would be no worse than those
expected from internally initiated .events.

Mc 1uir CLI-02-26, 56 N.R.C. at 365 n.24 (citations omitted).

b. Contention EC-1I Is Inadmissible Because Sabotage Is Already

Considered in the GEIS

Petitioners improperly seek to challenge the findings in the GEIS - that the risk from

sabotage is small and that the environmental impacts therefrom are adequately addressed by a

generic consideration of internally initiated severe accidents. Petitioners mistakenly assert that

the GEIS "does not include any discussion of how deliberate malicious attacks on nuclear power

plants may increase the likelihood or consequences of severe accidents." Pet. at 15. Petitioners

further assert that the NRC has "declined" to address this issue adequately in the GEIS. Id.

Petitioners are incorrect in their characteriza tion of the Commission's consideration of sabotage

in the GEIS.
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The GEIS provides that:

The regulatory requirements under 10 CFR part 73 provide reasonable assurance
that the risk from sabotage is small. Although the threat of sabotage events
cannot be accurately quantified, the commission believes that acts of sabotage are
not reasonably expected. Nonetheless, if such events were to occur, the
commission would expect that resultant core damage and radiological releases
would be no worse than those expected from internally initiated events.

Based on the above, the commission concludes that the risk from sabotage. ... at
existing nuclear power plants is small.

GEIS § 5.3.3. 1; see also Oyster Creek, CLI-07-08- 65 N.R.C. at 131-32 & n.32. Mcuie CLI-

02-26, 56 N.R.C. at 365 n.24. Moreover, the Commission has determined generically that severe

accident risk is of small significance for all nuclear power plants.' 2 The Commission has

determined that no separate NEPA analysis is required to evaluate the potential environmental

impacts of a terrorist attack because the GEIS analysis of severe accident consequences bounds

the potential consequences that might result from a large scale radiological release, regardless of

the initiating cause. The Commission's analysis in the GEIS satisfies any NEPA requirement

with regard to the environmental impacts of a postulated terrorist act..3

Because the Commission has (1) generically determined in the GEIS that the risk of

sabotage is small and bounded by the evaluated consequences of severe accidents, (2) generically

determined in 10 CFR Part 5 1, App. B, Table B-i1 that severe accident risk is small for all plants,

12See 10 C.F.R. Part. 5 1, App. B, Table B-I1; GEIS § 5.5.2.
'13 It is well established that a NEPA analysis need not, consider a particular scenario where the risk for that scenario

has been bounded by the NEPA analysis performed by the agency, as the Commission has done for terrorism in
the GEIS. See g~, Hirt v. Richardson. 127 F. Supp. 2d 833, 839 (W.D. Mich. 1999) (a Department of Energy
analysis of the risks associated with the shipping of plutonium was not arbitrary and capricious for failing to
consider the possibilities of terrorism and sabotage because "the consequences of any such criminal act would not
exceed those discussed in the [Environmental Assessment] for accidental destruction of the container.")
(emphasis added); South Carolina ex rel. Beasley v. O'Leary. 953 F. Supp. 699, 708 (E.D.S.C. 1996) (finding that
the Department of Energy considered all "reasonably possible vulnerabilities" of a spent fuel rod storage basin by
employing a "'.bounding' analysis" that evaluated risks under a "worst case" scenario that "looked at the possible
hazards as if the worst would occur"); Sierra Club v. Watkins, 808 F. Supp. 852, 866-67 (D.D.C. 1991) (finding
that analysis of risk based on a "generic port" that used "bounding values" to "conservatively" estimate risk of
shipping spent nuclear fuel into the U.S. satisfied NEPA, such that analysis of risk of shipments into specific
.ports would not be required).
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and (3) has not required any analysis of the issue in 10 C.F.R. § 51.53(c)(3)(iv), Petitioners may

not raise this issue without seeking a waiver of the rule pursuant to 10, C.F.R. § 2.3 55 (formerly §

2.758). As the Commission has held:

The Commission recognizes that even generic findings sometimes need revisiting
in particular contexts. Our rules thus provide a number of opportunities for
individuals to alert the Commission to new and significant information that might
render a generic finding invalid, either with respect to all nuclear power plants or
for one plant in particular. In the hearing process, for example, petitioners with'
new information showing that a generic rule would not serve its purpose at a
particular plant may seek a waiver of the rule.

Turkey Point, CLI-01 1-17, 54 N.R.C. at 12 (citations omitted); Entergy Nuclear Vermont Yankee

LLC and Entergy Nuclear Operations. Inc. (Vermont Yankee Nuclear Power Station),,CLI-07-

03, 65 N.R.C.13, 20 (2007). Petitioners have failed to seek a waiver of the GEIS determinations

in this proceeding, a requisite to the potential setting aside of the GEIS determinations regarding

sabotage. Accordingly, Contention EC-l must be rejected as inadmissible'.

Moreover, even if Petitioners had sought such a waiver, Petitioners have failed to satisfy

their burden to demonstrate that "new and significant information" exists that shows that the

GElS determination that environmental impacts from sabotage would be no different than those

expected from already analyzed severe accident events is incorrect (or that the environmental

impacts of such, an act would be small). "New and significant informnation" is defined by

Supplement 1 to Regulatory Guide 4.2, Preparation of Supplemental Environmental Report for

Applications to Renew Nuclear Power Plant Operating Licenses (Sept. 2000) ("RG 4.2, Supp.

1") as:

(1) information that identifies a significant environmental issue that was not
considered in NUREG- 143 7 and, consequently, [was] not codified in Appendix B
to Subpart A of 10 C.F.R. Part 5 1, or (2) information that was not considered in
the analyses summarized in NUREG-1437 and that leads to an impact finding
different from that codified in 10 C.F.R. Part 51.
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RG 4.2, Supp. 1 at,4.2-S-4. This definition is consistent with NEPA case law.'14 Petitioners*

provide no new or significant information, but baldly assert that San~ Luis Obispo Mothers for

Peace and, the attacks of September 11, 2001, and the NRC response to those attacks constitute

".significant new information." Pet. at 16. Petitioners further quote extensively from NUREG-

2859, "Evaluation of Aircraft Hazards Analysis for Nuclear Power Plants," (1982), but never

assert that NUREG-2859 const Iitutes new and significant information in regard to the 41lS.'

Rather, Petitioners assert th at the "EIS for the original SHNPP license did not evaluate the

consequences of an aviation.attack... ." Pet. at 24.

None of these sources satisfy either prong of the definition of "new and significant

information." First, the Ninth Circuit's decision in Sa n Luis Obispo Mothers for Peace cannot

constitute new and significant information. A court decision does not meet either prong of the

NRC definition. Moreover, as discussed above, the decision is irrelevant to license renewal

proceedings. Oyster Creek, CLI-07-08, 65 N.R.C. at 130 n.25. Second, neither the attacks of

September 11, 2001, nor NRC response to those attacks meet the definition of new and

significant information. Contrary to Petitioners' assertion, sabotage was considered in the GEIS.

See GEIS § 5.3.3. 1; see also McGuire CILI-02-26, 56 N.R.C. at 365 n,.24. Likewise, the impact:

14 See, e.g2., Nat'l Comm. for the New River, Inc. v. FERC 373 F.3d 1323, 1330 (D. C. Cir. 2004) (if "new
information [regarding the action] shows that the remaining action will affect the quality of the environment 'in a
significant manner or to a significant extent not already considered."') (quoting Marsh v. Or. Natural Res.
Council 490 U. S. 360, 374 (1989).

15 Petitioners also mention a March 2000 response by the Turkey Point Plant to an NRC request for information and
an October 2000 "Technical Study of Spent Fuel Pool Accident Risk at Decommissioning Nuclear Power Plants"
("Spent Fuel Report"), Pet. at 27-2 8, b ut provides no explanation as to the relevance of those documents to the
instart license renewal proceeding, nor that anything about either document constitutes new information. For
example, Petitioners, without citation, mischaracterize the Spent Fuel Report as stating the "the impacts of an
aircraft attack were possible ... .." -Pet, at 28. However, the Spent Fuel Report does not examine "aircraft attack"
(se Spent Fuel Report § 3.5.2), and found that the probability of an aircraft impact as an initiating event for spent
fuel uncovery was 2.9x 10-9 . Spent Fuel Report § 3.7, Table 3.7-5. Moreover, on-site spent fuel storage -

including any accidents related thereto - is a Category I environmental issue where the Commission has
determined the environmental impacts are "small.". 10 C.F.R.,Part 51, App. B, Table B-I. The Commission has
held in Turkey Point that such Category I determinations are not subject to review in a license renewal
proceeding. Turkey Point. 54 N.R.C. at 12.
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.of sabotage was considered in the GEIS. 1d. see also 10 C.F.R. Part 51, App. B, Table B-i;

GEIS § 5.5.2.

Finally, the fa ct that NUREG-2859 was published after the original EIS for Harris is

irrelevant. The issue is whether it constitutes new information in regard to the GEIS. -It does

not. The GEIS was issued after NUREG-2859. The GEIS evaluated sabotage of nuclear power

plants. The GEIS made a generic determination that the risk from sabotage at existing nuclear

power plants is "small" (see 10 C.F.R. Part 5 1, App. B, Table B-l1; GEIS § 5.5.2) and,

additionally, that the risks from sabotage are adequately addressed by a generic consideration of

severe accidents. See GEIS § 5.3.3. 1. Therefore, not only did the GEIS address the sabotage, it

made the determination that sabotage was not, sign .ificant.

C. Contention EC-1 Is Inadmissible To the Extent It Seeks to Raise
'Safety Issues That Are Beyond the Scope of a License Renewal
Proceeding and a Collateral Attack on NRC Regulations

While Contention EC-1 is an environmental contention challenging the environmental

report, Petitioners make a number of statements suggesting that aviation attacks are design basis

threats warranting backfitting to p rotect the public health and safety. See, e~. Pet. at 16-17.

Such allegations are not only beyond the scope of this license renewal proceeding because they

are unrelated to. aging, but are also impermissible challenges to, NRC regulations.

Petitioners repeatedly state, in support of proffered Contention EC- 1, that the they do

not believe that the Commission's regulation at 10. C.F.R. § 73.1 regarding design basis threats

for nuclear power plants are adequate, including:

*"it is furthe r clear that given the state of world affairs, aviation attacks are design
basis threats that must be addressed." Pet. at 16 (emphasis added).

*"The potential for accidents caused by deliberate malicious actions and the
resulting equipment failures is not only reasonably foreseeable, but it is likely
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enough to qualify as a 'design-basis accident,' i.e., an accident that must be
designed against under NRC safety regulations."' Pet. at 25 (e .mphasis added).

* "The NRC did not address active protection measures against aviation attacks as it
considered the 'Passive measures already in place ... are appropriate for
protecting nuclear facilities from an aerial attack."' Pet. at 28 (footnote omitted).

* "The assertions in the Proposed Director's Decision [in response to a rulemaking
petition to amend 10 C.F.R. § 73. 1] and by Chairman Klein are contrary to the
findings in a long series of studies on security issues that have been undertaken by
the NRC. ... that show that the plants cannot withstand an aerial attack." Pet. at
29 (footnote omitted).

*."The Commission shall always require the backfitting of a facility, if it determines
that such regulatory action is necessary to ensure that the facility provides
adequate protection to the health and safety of the public and is in accord with the
common defense and security." Pet. at 17.

The scope of safety allegations in a license renewal proceeding is proscribed by the

Commission's regulations. As discussed in Section IV, above, the Commission has confined 10

C.F.R. Part 54 to those issues uniquely determined to be relevant to the public health and safety

during the p eriod of extended operation, leaving all other safety issues to be addressed by the

existing regulatory processes. .60 Fed. Reg. at 22,463. The design of nuclear power plants to

withstand an aviation attack is not within the scope of a license renewal proceeding and

Contention EC-1 is not an admissible contention.

Further, etitioners' allegations that aviation attacks are design basis threats warranting

backfits is a challenge to the NRC's rule at 10 C.F.R. § 73.1 defining the radiological sabotage

against which a licensee must defend.'1.6 Such an Iattack on the adequacy of the NRC rules is

prohibited by 10 C.F.R. § 2.3 35.

16 Since September 11, 2001, the Commission has undertaken extensive efforts to enhance security at nuclear

facilities. On February 25, 2002, the NRC issued an Order requiring nuclear plants to take steps to enhance
security at nuclear power plants. See Order Modifying Licenses (Effective Immediately) (Feb. 25, 2002) On
April 29, 2003, the NRC issued an Order requiring nuclear power plants to revise their physical security plans,

*security personnel training and qualification plans, and safeguards contingency plan to implement requirements
beyond those set forth in 10 C.F.R. § 73. 1. See Issuance of Order Requiring Compliance with Revised Design
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Finally, these allegations are barred by 10 C.F.R. § 50.13, which provides:

An applicant for a license to construct and operate a productiop~ or utilization
facility, or for an amendment to such license, is not required to provide for design
features or other measures for the specific purp ose of protection against the
effects of (a) attacks and destructive acts, including sabotage, directed against the
facility by an enemy of the United States, whether a foreign government or other
person, or (b) use or deployment of weapons incident to U.S. defense activities.

Contention EC- 1 is a direct attack on this regulation by seeking to require the Applicant to

p rotect against the effects of attacks. and destructive acts by an enemy of the. United States and

must be rejected.

d. Contention EC-lI Is Inadmissible Because It Does Not Meet the
Commission's Specificity Requirements for Admissible
Contentions

Contention EC- 1 fails to meet the Commission's pleading requirements -for admissible

contentions as discussed in Section IV.A.2., supra. Petitioners assert that the Environmental

Report must address the environmental impact of a "successful attack by the deliberate and

malicious crash of a fuel laden and/or explosive laden aircraft" and therefore fails to satisfy

NEPA. Pet. at 24. Petitioners, however, do not provide a concise statement of the alleged facts

or expert opinion supporting the contention that a deliberate and malicious crash must be

addressed separately or that the environmental impacts of such an act are not already

encompassed within the GEIS. Nor do Petitioners explain how their assertions regarding

Contention EC- 1 would make a difference in the outcome of the licensing renewal proceeding.

Basis Threat for Operating Power Reactors: Order Modifying Licenses (Effective Immediately) (Apr. 29, 2003).
On November 2, 2005, the NRC issued a proposed rule to incorporate the supplemental Design Basis Threat
requirements prescribed by its Order of April 29, 2,003. See "Design Basis Threat," Proposed Rule, 70 Fed. Reg.
67,380 (Nov. 7, 2005) ("Proposed DBT Rule"). On January 29, 2007, the Commission voted to approve the
revised final rule, but it has not yet been published in the Federal Register. Staff Requirements - Affirmation
Session, regarding SECY-06-02 19, Final Rulemaking to Revise 10 CFR 73. 1, De *sign Basis Threat Requirements
(Jan. 29, 2007). Petitioners are attempting to litigate, in this proceeding, their disagreement with the
Commission's efforts and regulations concerning security at nuclear facilities. However, the Commission has
long held that contentions may not raise issues that are being resolved in a rulemaking proceeding. See, .L
Oyster Creek,1 65 N.R.C. at 133 and n.43; see also Duke Energy Cori). (Oconee Nuclear Station, Units 1, 2 & 3),
CLI-99-l 1, 49 NRC 328, 345(1999).
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As discussed above, the Commission has made a determination that environmental impacts of

deliberate sabotage "are adequately addressed by a generic consideration of internally initiated

severe accidents."' 7 GEIS § 5.3.3.1. Petitioners do not .allege that the GEIS fails to address

"internally initiated severe accidents." And, although Petitioners cite extensively from NUREG-

2859, Petitioners do not allege how the environmental impacts of a "deliberate and malicious

crash of a fuel laden and/or explosive laden aircraft" would differ from the environmental

impacts of an "internally initiated severe accident." Accordingly, Contention EC-l fails to meet

the pleading requirements of the Commi~ssion's regulations and must be rejected.

e. Contention EC- I Is Inadmissible Because Petitioners' Severe
Accident Mitigation Alternative Claim Is Not an, Admissible
Contention

(i) Petitioners' Severe Accident Mitigation Alternative Claim
Is Beyond the Scope of this Proceeding

Petitioners assert that Severe Accident Mitigation Alternatives ("SAMAs") "for aircraft

impact haye not been previously considered for the SHNPP." Pet. at 29. This claim is not an

admissible contention because terrorism is beyond the scope of a license renewal proceeding, as

d iscussed in Section IV.B.2.a, above. If an applicant does not have to include an analysis of the

risk of a terrorist attack, perforce, the applicant does not have to analyze the mitigation of that

risk.

Moreover, for the same reasons that terrorism is not within the scope of a license renewal

p roceeding, a SAMA analysis of a terrorist attack is not within the scope of a license renewal

proceeding. The Commission summarized the inappropriateness of addressing terrorism in an

environmental impact statement. in Mc~uire listing the following reasons:

17 Also, as discussed above, the Commission has determined that the environmental impacts of any severe accidents

are small for All power plants. See 10 C.F.R. Part 51, App. B, Table B-i; GEIS § 5.5.2.
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(1) the likelihood and nature of postulated terrorist attack are speculative and not
"4proximately caused" by an NRC licensing decision;

(2) the risk of a terrorist attack cannot be meaningfully determined;

(3) NEPA does not require a "worst case" analysis and such an analysis would not
enhance the agency's decisionmaking process; and

(4) a terrorism review is incompatible with the public character of the NEPA
process.

Mcur CLI-02-26, 56 N.R.C. at 365 (footnotes omitted). These same reasons apply with

equal force to a SAMA analysis.. "The 'environmental' effect caused by third-party miscreants

,is. ... simply too far removed from the natural or expected consequences of agency action to

require a study under NEPA."' Oyster Creek- CLI-07-08, 65 N.R.C. at 6 (footnote omitted). It

is far too removed for an analysis of mitigation alternatives. Therefore, Petitioners' contention

that a SAMA analysis of terrorist attacks must be included in an applicant's environmental report

is contrary to the Commission's determination that terrorism is outside of a license renewal

proceeding and must be rejected.

(ii) SAMA Analysis Is Limited to Reactor Accidents

The Commission has held that SAMAs apply only to reactor accidents:

The NRC customarily has studied reactor accidents and spent fuel accidents
separately. For instance, our "Policy Statement on Severe Reactor Accidents
Regarding Future Designs and Existing Plants," discusses only reactor accidents
and defines "severe nuclear accidents [as] those in which substantial damage is

*done to the reactor core whether or not there are serious offsite consequences." 50
Fed. Reg. 32,138 (Aug. 1985) (emphasis added). Similarly, the various NRC
studies on severe accidents typically focus upon potential damage to the reactor
core of nuclear power plants.

Turkey Point, CLI-01l-17, 54 N.R.C. at 22; see also.Pilgrim; LBP-06-23, 64 N.R.C. at 291(".

SAMAs apply only to reactor accidents. .. ."). Petitioners' Contention EC-lI involves a
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"malicious attack" by aircraft. See, e~. Pet. at 29. Petitioners provide no basis or supporting

information regarding an aircraft attack causing, or having an impact onl, a reactor accident.' 8

(iii) Petitioners' Have Failed to Meet the Threshold to Raise a
SAMA Claim

In order for a petitioner to properly raise a SAMA claim, a petitioner must do more than

use the term "SAMA." A petitioner must: (1) "include references to specific portions of the

application," (2) provide "sufficient information to show that a genuine dispute exists with the

applicant/licensee on a material issue of law or fact." Susquehanna LLC, LBP-07-04, slip op. at

19 n.90..

As in Susciuehanna, Petitioners have failed to meet their burden to raise an admissible

SAMA contention. Petitioners have not referred to any specific portion of the Applicant's

Environmental Report with which they take issue. Petitioners merely assert that "[tlhe ER in

CPL's application for license renewal in Appendix E does not address any [SAMAs for aircraft

impact]. The ER also fails to satisfy 10 C.F.R. § 51.53(c)(3)(iii) because it does not consider

reasonable alternatives for avoiding or, reducing the environmental impacts of this class of

accidents." Pet. at 29-30. However, the assertion that a SAMA analysis has not been conducted

does not satisfy the pleading requirement for a challenge to Applicant's SAMA analysis.'19

Petitioners are required to discuss, or challenge, specific input data for the Harris SAMA

analysis. Susqiuehanna. LBP-07-04, slip op. at 19 n.90. Petitioners do not challenge any input

data for the Harris SAMA analysis. Nor do the Petitioners discuss how the "successful attack by

the deliberate and malicious crash of a fuel laden or explosive laden aircraft" fits into the Harris

18 Moreover, as discussed in Section IV.B.2.b, Petitioners have provided no information to controvert NRC

determination that any reactor accident occurring due to sabotage is "no worse than those expected from
internally initiated events." GEIS § 5.3.3. 1..

19 Indeed, a petitioner can always assert that an unlimited number of SAMAs have not been included or examined in
an applicant's environmental report.
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.SAMA analysis. Petitioners have not provided any information that would controvert NRC

determination that any reactor accident occurring due to sabotage is "rio worse than those

expected from internally initiated events." GEIS § 5.3.3. 1.

Petitioners do not address how they contend a SAMA analysis of a "malicious attack"

should be, conducted, nor do they provide any supporting information to show that any genuine

dispu te with the Applicant. exis ts. Moreover, Petitioners have failed to relate any of the

documents Petitioners cite to the SAMA analysis conducted by the Applicant and have failed to

explain how any information they have submitted would relate to a SAMA analysis of an "attack

by the deliberate and malicious crash" of an aircraft, or what the mitigation alternatives would be

for such a hypothetical aircraft attack. Petitioners have therefore failed to meet their threshold

burden for an admnissible SAMA contention.

3.. Contention EC-2 Is Inadmissible

Contention EC-2, which does no more than repackage Contention EC-lI and aspects of

Contention T-l, is not admissible for the reasons previously discussed regarding those two

contentions. Petitioners seek to admit Contention EC-2 on the basis t hat the "[t]he

Environmental Report for the SH-NPP license extension fails to satisfy, NEPA because it does not

address, a significant fire involving noncompliant fire protection features for both primary and

redundant safe shutdown electrical circuits caused by a deliberate malicious action using a fuel-

laden and/or explosive-laden aircraft on the facility." Pet. at 30. Contention EC-2 is premised

entirely upon the validity of Contention EC- 1. "As described in Contention EC-lI above, the

potential consequences of a successful aviation attack on the SHNPP have not been evaluated for

fire and explosion resulting from a deliberate aircraft strike." Id. Contention EC-2 is

inadmissible because terrorist attacks are beyond the scope of a license renewal proceeding and
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beyond the scope of NEPA, and Contention EC-2 is an impermissible collateral attack on the

Commission's regulations. Contention EC-2 also is beyond the scope, of the proceeding because

the GEIS for license renewals already addresses the possibility of sabotage and Petitioners

neither request a waiver of the GEIS generic determination regarding sabotage nor do they

provide new and significant information that would be required to grant such a, waiver. Further,

Contention EC-2 is inadmissible because it fails to meet the standards for an admissible

contention.

a. Contention EC-2 is Inadmissible Because Malevolent Acts Are

Beyond the Scope of NEPA Review

Contention EC-2, as with Contention EC 1, ,is premised entirely upon "a deliberate malicious

action using a fuel-laden and/or explosive-laden aircraft on the facility." Pet. at 30. For the

reasons set forth in Section, IV.B.2.a above, demonstrating that Contention EC-1 is inadmissible,

Contention EC-2 also is inadmissible. Terrorist acts are beyond the scope of NEPA review and

beyond the scope of a license renewal proceeding.

b. Contention EC-2 Is Inadmissible Because Sabotage Is Already

Considered in the GEIS

Because Contention EC-2 is premised upon Contention EC-l, it also challenges the

finding in the GEIS for license renewal that the risk from sabotage is small.2 Petitioners assert

that '[m]ore recent studies, discussed in Contention EC-l above, point out that an aviation attack

is possible and potentially devastating. "2 1 Pet. at 3 1. For the reasons set forth in Section

20 Although Petitioners try to cast their concerns as Severe Accident Mitigation Alternatives, see Pet. at 34,
Petitioner's attack is on the Commission's generic determinations regarding the impact of a terrorist act, which
takes into account sabotage in evaluating severe accidents. See GEIS § 5.3.3. 1.

21 See also Pet. at 33 ("As described in Contention EC-lI above, significant fires caused by deliberate

malicious acts are credible.")
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,IV.B.2.b above, demonstrating that Contention EC- I is inadmissible, Contention EC-2 is also

inadmissible.

C. Contention BC-I Is Inadmissible To the Extent It Seeks to Raise
Safety Issues That Are Beyond the Scope of a License Renewal
Proceeding and a Collateral Attack on NRC Regulations

Because it is premised upon Contention BC-i and Contention T-1, Contention EC-2 is

inadmissible because it also raises safety issues beyond the scope of a license renewal

proceeding.. Contention EC-2 is also an attack on the. Commission's regulations regarding.

design-basis threat, as discussed in regard to Contention EC-l in Section IV.B.2.c, above, as well

as the Commission's regulations regarding fire protection, set forth in Section JV.B.1, above.

For example, Petitioners assert that "[t]he [NRC's] fire protection regulations, even if met in full

and nonexempted, are intended to deal with a single fire in a single room or area," and therefore

inadequate to deal with "fires in multiple rooms and areas that can easily result from an aircraft

crash." Pet. at 34. This is clearly an attack on the Commission' s fire protection regulations.

Petitioners have not fled a petition for waiver of those regulations (or the design-basis threat

regulations) in this proceeding, nor have they provided new and significant information that

would support such a petition. For the reasons set forth in Section IV.B.2.c, above, Petitioners'

collateral attacks on the Commission's regulations are inappropriate both in re gard to design

basis threats and fire protection.

d. Contention EC-2 Is Inadmissible Because It Does Not Meet the
Commission's Specificity Requirements for Admissible
Contentions

Contention EC-2 is premised on "the potential consequences of a successful aviation

attack on the SI-NPP have not been evaluated for fire and explosion resulting from a deliberate

aircraft strike" as set forth in Contention BC-1. Pet. at 30. Because Contention BC-i fails to
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.meet the Co~mmission's pleading standards as described in Section IV.B.2.d, above, Contention

'EC-2. also fail's to meet the Commission's Pleading standards.

e. Contention EC-2 Is Inadmissible Because Petitioners' Severe
Accident Mitigation Alternative Claim Is Not an Admissible
Contention

Petitioners contend that, as with Contention EC- 1, "SAMAs for fires caused by aircraft

impact have not been previously considered for the SHNPP." Pet. at 34. Contention EC-2 is

premised on. Contention EC-lI and provides no additional inform-ation to show that a genuine

dispute exists with the Applicant on a material issue of law or fact exists. For the reasons set

forth in Section IV.B.2.e, above, Contention.EC-2 is inadmissible.

4. Contention EC-3 (Evacuation. Plan)

Contention EC-3, which asserts that "the evacuation plan for the SHNPP does not

adequately protect the health and safety of the residents, students, and workers around the plant,"

Pet. at 35, is inadmissible because it is outside the scope of this license renewal proceeding. In

addition, Contention EC-3 is an impermissible attack on the Commission's regulations. Lastly,

Petitioners provide no supporting basis for the Contention as (1) the Petitioners mischaracterize

the press reports they provide, (2) a future State report cannot support .a current contention, and

(3) Petitioner's purported expert is an epidemiologist lacking training or experience in

emergency planning.

a. Contention EC-3 Is Beyond the Scope of a License Renewal
Proceeding

Contention EC-3 is based entirely on the premise that the evacuation plan for Harris is

inadequa Ite. Pet. at 35. It is well-establi shed that challenges to emergency planning are beyond

the Iscope of a license renewal proceeding. The Commission, in describing the limited scope of a

license renewal proceeding, held that:
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In establishing its license renewal process, the Commission did not believe it
necessary or appropriate to throw open the full gamut of provisions in a plant's
current licensing basis to re-analysis during the license renewal review. ..

.... Through mandated periodic reviews and emergency drills, 'the Commission
ensures that existing [emergency response] plans are adequate throughout the life
of any plant even in the face of changing demographics, and other site-related
factors.... [D]rills, performance criteria, and independent evaluations provide a
pr .ocess to ensure continued adequacy of emergency preparedness.' 56 Fed. Reg.
at 64,966. Emergency planning, therefore, is one of the safety issues that need not
be re-examined within the context of license renewal. 2

Issues like emergency planning - which already are the focus of ongoing
regulatory processes - do not come within NRC safety review at the license
renewal stage...

Turkey Point, CLI-01-17, 54 N.R.C. at 9-10; see also Millstone CLI-04-36, 60 N.R.C. at 640

.... [petitioner] argued ... that parts or all of Connecticut and Long Island "cannot be

evacuated." The Licensing Board declined to admit the contention because it did not relate to

aging .... We consid~er Turkey Point dispositive of this issue."9).

The Commission has repeatedly affirmed that emergency planning is beyond the scope of

a license renewal proceeding:

... the primary reason we excluded emergency-planning issues from license
renewal proceedings was to limit the scope of those proceedings to "age-related
degradation unique to license renewal." Emergency planning is, by its very
nature, neither germane to age-related degradation nor unique to the period
covered by the Millstone license renewal application. Consequently, it makes no
sense to spend the parties' and our own valuable resources litigating allegations of
current deficiencies in a proceeding that is directed to future-oriented issues of
aging.

22Petitioners characterize Contention EC-3 as an environmental contention. However, Petitioners fail to identify
any deficiency in the Environmental Report and, therefore, Contention EC-3 must be rejected as fatally flawed.
LBP-02-4, 55 N.R.C. at 78. Petitioners baldly assert that the ER should address the inability for the 1987
evacuation plan to protect the health and safety of the public. Pet, at 17. Such a conclusory assertion, little more
than a claim that some matter ought to be studied, is not an adequate basis for a contention. Rancho Seco. LBP-
93-23, 38 N.R.C. at 246. In any event, Petitioners cannot claim a deficiency in the Environmental Report for its
failure to address a matter outside the scope of the licensing action for which the Environmental Report was
prepared.

32



Dominion Nuclear Connecticut, Inc. (Millstone Nuclear Power Station, Units 2 and 3), CLI-OS-

24, 62 N.R.C. 551,560-61 (2005) (footnote omitted) (emphases added). Accordingly, Co ntention

EC-3 is inadmissible because it is beyond the scope of this proceeding.

b. Contention EC-3 Is Inadmissible Because It Is A Collateral Attack
on the Commission's Emergency Planning Regulations

Petitioners attempt to support Contention EC-3 by asserting that "susceptible populations,

such as homebound persons and number of children attending school s within the 10O-mile, 20-

mile and 50-mile radii around the plant are not adequately covered in the evacuation plan." Pet.

at 36. Petitioners thereby seek to collaterally attack the Commission's emergency planning

regulations that establish a plume-exposure pathway emergency planning zone ("EPZ") for

nuclear power reactors of an area about 10 miles in radius. 10 C.F.R. §50.47(c)(2).

Commission regulations require evacuation planning only in regard to the 1 0-mile plume-

exposure pathway EPZ. See 10 C.F.R. §50.47(b)(10). By asserting that evacuation planning is

required beyond the plume-exposure, pathway EPZ, Petitioners are improperly attempting to

collaterally attack the Commission's regulations. See Long Island Lighting Co. (Shoreham

Nuclear Power Station, Unit 1), CLI-87-12, 26 N.R.C. 383, 395 (1987) (10 C.F.R. § 50.47(c)(2)

precludes adjustments on safety grounds to the size of an EPZ that is "about 10 miles in radius");

Citizens Task Force of Chapel Hill, DPRM-90-1, 32 N.R.C. 281, 290-92 (1990) (rejecting

petition to expand EPZ from 10 to 20 miles in radius).

Accordingly, Contention EC-3 must be rejected.
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C. Contention EC-3 Lacks an Adequate.Basis

The Petition provides no documentary evidence or expert opinion in support of its broad

claims of serious flaws in the evacuation plans. It relies on a future State report of unknowable

content and the opinion of an epidemiologist with no experience in emergency planning.

Petitioners assert that a State report will be introduced at a hearing on the merits, but

admits that the official study by the State of North Carolina of a fire in Apex, NC, and associated

evacuation, has not been completed. Pet. at 38 n. 26. The content of the future State report is

unknowable, but the newspaper articles referenced by the Petition and provided as its

Attachment 6 do not support the Petitioners' claim that the evacuation around Apex, NC

indicates that the local evacuation plan "was woefully ineffective and it was apparent that the

government officials and the members of the public had no knowledge of the evacuation plans."

Pet. at 38. In fact, the articles identifyj that over 16,000 residents were evacuated (Petition,

Attachment 6 at 5, 7) with no major injuries reported (Petition, Attachment 6 at 2). Nothing in

Attachment 6 supports Petitioners' claims of ineffective local emergency planning. Promises to

p rovide factual material at a later date in support of a proffered contention do not support the*

contention's admissibility. Millstone, CLI-04-36, 60 N.R.C. at 639.

In addition, Petitioners assert Contention EC-3 is supported by the opinions of Dr. Steven

Wing. Pet. at 36. In fact, Dr. Wing asserts only that "[t]he 1987 evacuation plan needs to be

closely reexamined to meet the current and projected population increases." Id. at 37 &

Attachment 4, ¶112. Dr. Wing identifies no deficiencies in the Application. His conclusory

assertion, little more than adcaim that the evacuation plan ought to be studied, is not an adequate
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basis for a contention .2 Rancho Seco, LBP-93-23, 38 N.R.C. at 246. Furthermore, Dr. Wing's

expertise is as an epidemiologist. Petition, Attachment 4 A. Such training and experience

provide no basis to assert any expertise in emergency planning. 2 4

Neither the current newspaper articles, a future State report, nor the purported expert

,provide a basis for Contention EC-3. Contention EC-3 thus fails to satisfy the requirements of

10 C.F.R. § 2.309(D)(1)(v).

V. CONCLUSION

For the reasons stated above, the Petition should be denied,.

avid Lewis
LS RY WINTHROP SHAW. P MAN LLP

2300 N Street, N.W.
Washington, DC 20037-1128
Tel. (202) 663-8148

Counsel for Progress Energy

Dated: June 18, 2007

2' As discussed in Section IV.B.4.a. supra, the emergency plans are periodically reviewed to ensure they are

"adequate throughout the life of any plant even in the face of changing demographics and other site related
factors ....." Turkey Point. CLI-O1I- 17. 54 N.R.C. at 9.

24 Dr. Wing's future population projections, for example, are not discussed in the context of projections of future

additional evacuation routes and additional traffic control and management measures.
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