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BACKGROUND

1.  This proceeding involves an application by the ShieldAlloy Metallurgical Corporation

(Licensee) for an amendment to its Source Material License No. SMB-743.  If granted, the

amendment will authorize, in accordance with a submitted plan, the decommissioning of the

Licensee’s New Jersey facility where the Licensee’s activities had been conducted.  These

activities produced on the Newfield site a large pile of slag and baghouse dust that is

contaminated with uranium and thorium.

In LBP-07-05, 65 NRC__ (Mar. 28, 2007), this Board passed upon a number of 

requests that had been filed seeking a hearing on one aspect or another of the submitted

decommissioning plan (DP).  For the reasons set forth in that decision, all but one of those

requests were denied as not satisfying the requirements of the Commission’s Rules of Practice.

The one exception was that filed by the New Jersey Department of Environmental Protection
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1  See LBP-07-05, 65 NRC at __(slip op. at 15-23).

2  Id. at 23-29. 

3  See id. at 29-30.

(New Jersey).  That request was granted on a determination that the requestor both had

standing and had submitted at least one contention that satisfied the Rules’ requirements.1  

After reaching that determination, the Board examined whether it should consider at this

juncture the viability of the other New Jersey contentions, the admissibility of all of which had

been challenged by at least the Licensee.  After giving the matter full consideration, and for

reasons that will be discussed in greater detail later in this order, the Board reached two

conclusions:  (1) that all further proceedings on the New Jersey hearing request should be

deferred to await the completion of the NRC Staff review of the DP and the issuance of its

Safety Evaluation Report (SER) and Environmental Impact Statement (EIS); and (2) that there

was neither need nor cause to consider the remainder of the New Jersey contentions pending

the outcome of the technical review.2  At this point, it suffices to note that there appeared to the

Board a substantial possibility, if not probability, that, as a result of the technical review, the DP

would undergo significant alterations that might render many, if not most, of New Jersey’s

current contentions either academic or in need of major revision.

Although perceiving no possible reason why such deferral might impact the

effectiveness of the hearing process or, more importantly, prejudice the legitimate interests of

any of the parties, the Board explicitly invited the filing of motions for reconsideration of the

deferral.3  No motion seeking that relief was filed within the prescribed period by the Licensee,

New Jersey, or the NRC Staff.  The Board accordingly assumed that each of those parties

concurred in its judgment that the deferral of all further proceedings, including a determination

on the admissibility of the remaining New Jersey contentions, was fully warranted.
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4  Licensing Board Order (Directing the Filing of Status Reports) (May 8, 2007) at 2
(unpublished). 

5  CLI-07-20, 65 NRC__ (slip op.) (May 30, 2007).

6  Id. at 2. 

7  Id. at 3. 

8  Ibid. (quoting LBP-07-05, 65 NRC at __(slip op. at 26-27)).

On May 8, as a follow-up to the deferral determination, the Board issued an order

directing the NRC Staff to file bi-monthly status reports, with the first due on June 8, 2007.  The

reports were to contain both “(1) a brief statement regarding the then status of the technical

review; and (2) the Staff’s then best estimate as to the completion date of the review and the

release of the documents associated with it.”4 

2.  One of the Petitioners whose hearing request had been denied in LBP-07-05 elected

to appeal the denial to the Commission.  In CLI-07-20, the appeal was rejected.  Before taking

that action, however, the Commission addressed, as a “PRELIMINARY MATTER,” the Board’s

decision to defer the consideration of New Jersey’s remaining contentions pending completion

of the Staff’s technical and environmental review.5

 At the inception of its discussion of that matter, the Commission observed that “[i]n

general, we do not endorse deferring the consideration of proposed contentions because, in our

view, prompt consideration of contentions promotes the efficient and complete development of

the record while conserving resources.”6  It then went on to acknowledge, however, that

“deferral may be appropriate in some very limited and exceptional circumstances.”7  In that

connection, it took note of this Board’s belief “that ‘there is at least a considerable measure of

current uncertainty as to whether, at the end of the day, the decommissioning of the Licensee’s

site will take the form that is contemplated by the [DP] now in hand.’”8  The Commission then

noted that none of the parties had accepted this Board’s invitation to seek reconsideration of its
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9  Ibid. 

10  Ibid. 

11  Ibid.

12  Id. at 3-4.

13  ShieldAlloy’s Report to the Board Pursuant to CLI-07-20 (June 7, 2007) at 1. 

14  See id. at 2.

15  Ibid. 

deferral and announced that it would not “disturb the Board’s view for now.”9  Nonetheless,

stating that its “acquiescence in the Board’s approach is conditional” and pointing to the

Board-imposed requirement that the Staff file a status report by June 8, 2007, the Commission

directed that certain other filings be made with the Board by the same date.10  Specifically, the

Licensee was instructed to disclose the status of its DP, as well as “any relevant developments

such as fundamental shifts in [its] approach to decommissioning the site.”11  Further, all parties

were to “weigh in on the Board’s approach.”12 

3.  On June 7, the Board received the filings of both the Licensee and New Jersey in

compliance with the Commission’s directive.  With regard to the status of its DP, the Licensee

noted that it was currently under NRC Staff review and that certain Staff requests for

information in connection with the environmental review had been, or were in the process of

being, answered.13  On that score, the report disclosed that the Licensee had agreed to a

re-performance of its dose analysis to include consideration of the groundwater pathway.14

Subject to the results of the Staff review, however, the Licensee contemplated “making no

changes to its proposed approach to the decommissioning of Newfield.”15  Then turning to the

matter of deferring consideration of New Jersey’s other contentions, the Licensee opined that

the Board had not abused its discretion in taking that action given that the “NRC Staff’s review
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16  Ibid.

17  Ibid.

18  State of New Jersey Letter Response (June 7, 2007) at 3.

of the proposed decommissioning plan [might] result in the mooting, withdrawal or dismissal of

some of the pending contentions.”16  As the Licensee saw it, in the “current circumstances” the

course adopted by the Board posed “no significant schedule impact at this time.”17

In its report, which took the form of a letter from its lawyers to the Board Chairman, New

Jersey reached precisely the same conclusion as had the Licensee regarding the

appropriateness of the Board’s deferral.  In that connection, New Jersey pointed to the fact that

the additional information that the Staff had sought of the Licensee covered a wide range of

issues and portended revisions to the DP that might well “obviate existing contentions” and give

rise to new ones.18 

Thus, the two parties with the principal interest in the proceeding – the Licensee, which

wishes to have its DP approved, and New Jersey, which seeks its rejection in favor of a

different approach to the decommissioning of the pile – were in agreement that, in the particular

circumstances of this case, the Board’s determination on contention deferral made good sense.

Given that it had not taken advantage of the invitation to seek reconsideration of that

determination, one might have thought that agreement would have extended to the NRC Staff

as well.  Such, however, is not the case.

On June 8, the Staff filed separately the status report directed by the Board’s May 8

Order and the submission called for by CLI-07-20.  In the former document, the Staff reported

that it had commenced in October 2006 its technical review of both the environmental and

safety-related aspects of the DP and that Environmental and Safety Review teams had been
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19  NRC Staff’s First Status Report (June 8, 2007) at 1-2 [hereinafter Staff’s Status
Report]. 

20  See  ibid.; “Request for Additional Information for Environmental Review of Proposed
Decommissioning Plan for Shieldalloy Metallurgical Corporation, Newfield, New Jersey” (Mar.
19, 2007) (ADAMS ML070780139) [hereinafter Environmental RAI].

21  See Staff’s Status Report at 2.

22  Ibid.

23  NRC Staff’s Response to Commission’s May 30, 2007 Order and Request for Ruling
on Proposed Contentions (June 8, 2007) at 5 [hereinafter Staff’s Response].

24  Id. at 6. 

assembled.19  The Report went on to note the March issuance by the Environmental Review

team of a Request for Additional Information (RAI) and the Licensee’s response to it.20  The

Safety Review team is expected to issue its own RAI later this month that will encompass

certain issues that New Jersey had raised in comments that it had supplied to the Staff in

March.21  On the matter of when the technical review might be completed and the associated

documents issued, the Staff provided as its best current estimates the following:  issuance of

final SER in January 2008; publication of draft EIS in March 2008; and issuance of final EIS in

October 2008.22

In its separate Response to Commission’s May 30, 2007 Order and Request for Ruling

on Proposed Contentions, filed on June 8, the Staff stated its current belief that the Board

should now pass upon the admissibility of the remaining New Jersey contentions, a belief based

largely on the proposition that deferral “prevents the parties from promptly ascertaining the

matters truly at issue in a proceeding.”23  More particularly, we are now told that “[w]ithout

rulings on the remaining proposed contentions, the parties will also have to ensure that key

witnesses are available to support the party’s positions on each issue in litigation.”24 

Proceeding further, the Staff is concerned that “the schedules of certain individuals will have to
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25  Ibid.

26  Id. at 8.  Curiously, although insistent that the Board move forward with the
consideration of the remaining New Jersey contentions, the Staff entertained no difficulty in
endorsing the Board’s further determination in LBP-07-05 that the Staff’s obligation to submit
the hearing file be deferred pending the outcome of the technical review.  Ibid.  One might have
thought that the same trial preparation concerns that prompted the Staff’s change of position on
the contention deferral matter would have produced a conclusion that the hearing file should be
made available at this time.  Indeed, it would appear that the availability of that file is an
important element of trial preparation. 

27  See LBP-07-05, 65 NRC at __(slip op. at 26).

be kept open to accommodate prehearing preparations, as well as the hearing itself.”25 

Accordingly, the Board is asked either to pass upon the remaining contentions now or to certify

to the Commission the question of whether “deferring a ruling on [those] contentions is

consistent with Commission policy.”26

ANALYSIS

1.  Although it might not have specifically employed the term “exceptional

circumstances” in concluding that there was warrant for a deferral of consideration of New

Jersey’s remaining contentions to abide the completion of the technical review, it is apparent

from the discussion in LBP-07-05 that the Board deemed such circumstances to exist. 

Specifically, the Board pointed to the several reasons why a substantial possibility existed that,

at the end of the day, what would be before the Board for adjudication would be a DP that bore

little or no resemblance to that which is now at hand – and to which all of New Jersey’s current

contentions are addressed.  Among other things, the Board took particular note of the fact that

it had been suggested to the Licensee by a Commissioner of this agency, both orally at the time

of a site visit to the Newfield facility and in a letter sent thereafter, that consideration be given to

moving the pile off of the Newfield site.27  As the Board saw it, even in the absence of such a

suggestion the Staff would be duty-bound to consider that alternative, among many others, in
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28  Even were the Staff to conclude that the pile need not be transferred to a different
location, it might well take issue with the Licensee’s proposal to cap the pile with native soil and
rock – one of the aspects of the DP of particular concern to New Jersey.

29 U.S. Army, LBP-06-06, 63 NRC at 185-86.

the course of the environmental review.28  Were it to be adopted, New Jersey’s contentions, all

of which assume the pile remaining where it now is located, would become irrelevant.  Likewise,

were the Staff to conclude that there must be a decided alteration in the covering now proposed

for the pile, the existing New Jersey contentions would almost certainly require substantial

alteration at a minimum.

The short of the matter is that, insofar as concerns the issue under present

consideration, there is an enormous difference between, on the one hand, this

decommissioning case and, on the other, the cases that are concerned with (for example) 

facility construction or operation.  In the latter, there is considerably less likelihood that, as a

consequence of the Staff review of the application on the table, the contentions advanced by a

hearing requestor will have been rendered wholly or substantially academic.  It is thus not

surprising that licensing boards have deferred contention admissibility consideration in but two

cases – the other one being U.S. Army (Jefferson Proving Ground Site), LBP-06-06, 63 NRC

167 (2006).  That proceeding also involved the decommissioning of a site on which radioactive

material had accumulated.  As in the present one, the Board found reason to believe that the

contentions initially submitted by the hearing requestor likely would require substantial alteration

as a result of the outcome of the technical review, with the consequence that a deferral of

consideration of them was called for in the interest of the most economical use of Board

resources.29  As it turned out, that forecast proved to be on target.  See U.S. Army (Jefferson

Proving Ground Site), LBP-06-27, 64 NRC 438 (2006).
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2.  As we see it, the question now before us is whether anything contained in the recent

submissions of the parties might counter the foregoing analysis and thus impact the conditional

approval of contention deferral conferred in CLI-07-20.  We conclude not.  To the contrary, it is

clear to us that the additional information supplied in those submissions fully supports the

explicit endorsement of the deferral that has been provided by the two parties with the principal

stake in the outcome of the proceeding – the Licensee and New Jersey.  Of perhaps still

greater significance, that information lays bare the crucial flaws in the Staff’s insistence that the

parties would be benefitted by a ruling on the remaining New Jersey contentions at this time. 

To begin with, we are now told by the Staff that its technical review will not be completed

until the issuance of its Final EIS at a date no earlier than some time in October 2008.  That

being the case, it perforce will be at least 2009 before this case will be ready for an evidentiary

hearing on whatever contentions might be viable in light of what is concluded in that document

and the previously issued SER.  In that circumstance, we are totally unable to understand how,

particularly given the existing uncertainty regarding the final form site decommissioning will

take, the Staff can seriously maintain that the parties need to be in a position to determine at

this juncture what expert witnesses might be required (or not required) to address the

contentions that ultimately will be litigated.  To us, at least, it seems hardly likely that the Staff –

or either of the other parties for that matter – is formulating witness lists, preparing its litigating

positions, and reserving times on its schedules some 18 months in advance of the earliest time

that a hearing might take place.  And, once again, neither of the other parties has expressed

any such concern.

There is, however, a more fundamental difficulty with the Staff’s thesis.  The Staff

necessarily assumes that, contrary to the belief of the Board that undergirded the deferral

decision, it can now be determined with relative certainty what issues will be open for litigation
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30  See Environmental RAI, supra note 20.

once the technical review is concluded.  Nothing is offered, however, in support of that premise

– indeed, the Staff simply ignores the Board’s justification in LBP-07-05 for the deferral

determination.  Moreover, the unsupported premise is plainly undercut by the RAI that the Staff

issued to the Licensee in March as part of its environmental review.30  We need not detail here

the content of the inquiry on the 14 distinct topics covered in the RAI.  Suffice it to note that the

broad range of information sought by the Staff (some of it seemingly paralleling concerns that

had been voiced by New Jersey) buttresses the real possibility – if not probability – that, at the

end of the review process, the decommissioning plan will be altered to an extent that renders

many, if not all, of the current New Jersey contentions academic in whole or significant part.

___________________

In sum, the Board remains persuaded that, for the reasons developed in LBP-07-05,  

considerations of efficiency in the employment of its resources fully justifies the contention 

deferral now belatedly challenged by the NRC Staff but endorsed by the other parties. 

Although mindful of the concerns expressed in CLI-07-20, we feel entirely justified in looking at

the unique facts in this case as providing the “exceptional circumstances” that the Commission

indicated might support such a course. 

The undeniable fact is that there is no practical limit to the options that must be

considered by the Staff in passing judgment on the acceptability of a submitted

decommissioning plan – in this instance, requiring the movement of the pile to another location

or insisting upon a different covering are but two of them.  It is that consideration that sets apart

this proceeding from the bulk of NRC adjudications where it can be determined at the outset

with reasonable certainty what the proposal under attack will look like when it reaches the

hearing stage.  In the vast majority of cases coming before licensing boards, it therefore might
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*  Copies of this Memorandum and Order were sent this date by Internet electronic mail
transmission to counsel or other representative for (1) the Licensee, (2) the NRC Staff, and (3)
the State of New Jersey.

make eminent sense to have the admissibility of all contentions determined at the threshold.  By

the same token, however, little is gained by expending time and effort in the evaluation of

contentions in cases, such as that at bar, that are concerned with decommissioning plans that

are so readily susceptible of major revision as the proceeding moves forward.

Accordingly, we reject the Staff’s request that we now proceed to determine the

admissibility of New Jersey’s remaining contentions.  We also deny the Staff’s alternative

request that the matter be certified to the Commission.  Given its earlier sua sponte interest in

this matter, should it determine that further action on its part is warranted the Commission will

not require a certification from us to give effect to that determination.

It is so ORDERED.

  THE ATOMIC SAFETY 
  AND LICENSING BOARD*

/RA/
                                                            
Alan S. Rosenthal, Chairman
ADMINISTRATIVE JUDGE

/RA/
                                                            
Dr. Richard E. Wardwell
ADMINISTRATIVE JUDGE

/RA/
                                                            
Dr. William H. Reed
ADMINISTRATIVE JUDGE

Rockville, Maryland
June 18, 2007
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