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April 20, 2007 , ' o Paul A. Gaukler
Phone: 202.663.8304
- paul.gaukler@pillsburylaw.com

Mr. Richard Cushing Donovan

Clerk of Court

United States Court of Appeals for the First Circuit
John Joseph Moakley U.S. Courthouse

1 Courthouse Way, Suite 2500

Boston, MA: 02210

Subject:  Consolidated CaSe‘Nos 07-1482, 07-1483
Commonwealth of Massachusetts v. United States, United States

Nuclear Regulatory Commission

Dear Mr. Donovan:

On behalf of Entergy Nuclear Operations, Inc., Entergy Nuciear Vermont Yankee LLC,
and Entergy Nuclear Generation Company (hereinafter and collectively “Entergy”),
please find enclosed for filing an original set and three photocopled sets of:

1. Entergy’s Motion for Intervention as of nght in the above captioned,
consolidated proceedings;

2. Entergy’s Corporate Disclosure Statement;
3. Appearance Forms for Entergy’s counsel; and
4. The Certificate of Service.

In addition, please find enclosed two Applications for Admission to Practice, with two
checks for the payment of fees, for Entergy’s counsel. Ihave also enclosed an additional
copy of the Motion to be stamped and returned via the enclosed self addressed, stamped
envelope for our files. :

As indicated on the Certificate of Service, copies of the Motion, Corporate Disclosure
Statement, and the Appearance Forms have been served on all parties to the
administrative proceeding below, pursuant to F.R.A.P. 15(d).
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Mr. Richard Cushing Donovan
April 20, 2007
Page 2

Sincerely yours,

Ll

Enclosures

cc:  Service List

400559017_1 ’ Pillsbury Winthrop Shaw Pittman LLP



UNITED STATES COURT OF APPEALS
FOR THE FIRST CIRCUIT

APPEARANCE FORM
~ (Please type or print all answers)

Case Nos. 07-1482, 07-1483: _ ' '
Case Name (short): Commonwealth of Massachusetts v. U.S.; U.S. Nuclear Regulatory Commission

FAILURE TO FILL OUT COMPLETELY MAY RESULT IN THE REJECTION
OF THIS FORM AND COULD AFFECT THE PROGRESS OF THE APPEAL

THE CLERK WILL ENTER MY APPEARANCE AS COUNSEL ON BEHALF OF:
Entergy Nuclear Operations, Inc., Entergy Nuclear Vermont Yankee LLC, and

Entergy Nuclear Generation Company, as the
(Specify name of person or entity represented.)

If you represent a Iitigdrit who was a party below, but who is not a party on appeal, do not désignate
yourself as counsel for the appellant or the appellee. o

[ ] appellant(s) - [ ] appellee(s) S [ ] amicus curiae
[ ] petitioner(s) [] respondent(s_) o [X] intervenor(s)
| [] not a party on appeal
PN

~ (Signature)

Name & Address:

David R. Lewis

Pillsbury Winthrop Shaw Pittman LLP
2300 “N” Street, NW

Washington, DC 20037

Telephone:_202-663-8474 Court of Appeals Bar Number:_Application pending

Fax: _202-663-8007 E-Mail: ____ david.lewis@pillsburylaw.com

Has this case or any related case previously been on appeal?

Yes Court of Appeals No.

No X_




UNITED STATES COURT OF APPEALS
FOR THE FIRST CIRCUIT

Paul A. Gaukler
APPEARANCE FORM
(Please type or print all answers)

Case No.: 07-1482, 07-1483 (consolidated)
Case Name (short): Commonwealth of Massachusetts v. U.S., U.S. Nuclear Regulatory Comm.

FAILURE TO FILL OUT COMPLETELY MAY RESULT IN THE REJECTION OF THIS
FORM AND COULD AFFECT THE PROGRESS OF THE APPEAL

THE CLERK WILL ENTER MY APPEARANCE AS COUNSEL ON BEHALF OF:

Entergy Nuclear Operations, Inc., Entergy Nuclear Vermont Yankee LLC, and

Entergy Nuclear Generation Companz. as the
(Spec1fy name of person or entity represented.)

Ifyou represent a litigant who was a party below, but who is not a party on appeal, do not
designate yourself as counsel for the appellant or the appellee.

[ ] appellant(s) [7] appel]ee(s) N [] armcus curiae
[ ] petitioner(s) o [ ] respondent(s) | [X] interveﬁor(s)
@ : P | ] not a party on appeal ' |
(Signature) |
Name & Address:

Paul A. Gaukler
Pillsbury Winthrop Shaw Plttman LLP
2300 “N” Street, NW

Washington. DC 20037
Telephone:_202-663-8304 Court of Appeals Bar Number:

Fax: _202-663-8007 E-Mail: paul. gaukler@pillsburylaw.com
Has this case or any related case previously been on appeal?

Yes ‘Court of Appeals No.

No x




United States Court of Appeals
For the First Circuit

No. 07-1482 -
COMMONWEALTH OF MASSACHUSETTS

Petitioner
V. |
UNITED STATES; UNITED STATES NUCLEAR REGULATORY COMMISSION

Respondents

No. 07-1483 - -
COMMONWEALTH OF MASSACHUSETTS

Petitioner -
V.
UNITED STATES UNITED STATES NUCLEAR REGULATORY COMMISSION

Respondents

'MOTION OF | o
ENTERGY NUCLEAR OPERATIONS, INC., ENTERGY NUCLEAR VERMONT
YANKEE LLC, AND ENTERGY NUCLEAR GENERATION COMPANY
FOR INTERVENTION AS OF RIGHT

Entergy Nuclear Operations, Inc. Entergy Nuclear Vexmont Yankee LLC, and Entergy
Nuclear Generation Company (heremafter and collectively, “Entergy”) respectfully move,
pursuant to 28 U.S.C. § 2348, Rule 15(d) of the Federal Rules of Appellate Procedure, and First

! Entergy Nuclear Operations, Inc., together with Entergy Nuclear Vermont Yankee LLC, hold
the Nuclear Regulatory Commission (“NRC") operating license for the Vermont Yankee
Nuclear Power Station, which is located in Vernon, VT. Entergy Nuclear Operations, Inc.,
together with Entergy Nuclear Generation Company, hold the NRC operatmg license for the
Pilgrim Nuclear Power Statxon, which is located in Plymouth, MA. _



Circuit Local Rule 15(d), for intervention as of right in the above-captiéned consolidated actions
as a respondent in support of the agency orders identified in the Petitions for Review filed by the
Commonwealth of Massachusetts Aﬁomey General (‘A‘Attorney General”) in Case Nos. 07-1482 |
and 0'7-1483..2 By order entered March 26, 2007, this Court consolidated the two cases. In

support of its motion, Entergy states the following:

Entergy is entitled to intervene as a matter of right in this action because Entergy isa
party in interest in the matters before the NRC WHich are the subject of the Petitions for Review.
In January 2006, Entergy applied to the NRC to renew the operating licenses for an additional
twenty year peﬁod for both the Vermont Yarikee Nuclear Power Station (“VYNPS”) and the
Pilgrim Nuclear Power Station (“PNPS”), on which the NRC subsequently provided opportunity
‘for hearings.> The Attorney General petitioned to intervene and requested a heé.rihg 1n the
licensing pmceeding for each license renewal appﬁcaﬁén in'which the Attorney General sought
to challenge the sufficiency of thé.applicat.ions Entergy fully participated in the NRC licensing
proceedings, which ultimately demed the Attomey Gencral’s mterventlon petltlons arid are the
subject of the instant, oonsohdated petitions for review by thls Court. '

2 petition for Review of U.S. Nuclear Regulatory Commission Decisions LBP-06-20 and CLI-
07-03 (Vermont Yankee Nuclear Power Plant), Commonwealth of Massachusetts v. United
States and United States Nuclear Regulatory Commission, No. 07-1482 (Mar. 22, 2007);
Petition for Review of U.S. Nuclear Regulatory Commission Decisions LBP-06-23 and CLI-
07-03 (Pilgrim Nuclear Power Plant), Commonwealth of Massachusetts v, United States and

United States Nuclear Repulatory Commission, No. 07-1483 (Mar. 22, 2007). The agency
decisions at issue here, LBP-06-20, LBP-06-23, and CL1-07-03, are set forth at Attachments

1, 2, and 3, respectively.

3 See Nuclear Regulatory Comxmssnon, Docket No. 50—271 “Entergy Nuclear Operatlons Inc.,
Vermont Yankee Nuclear Power Station; Notice of Acceptance for Docketing of the
Application and Notice of Opportunity for Hearing Regarding Renewal of Facility Operating
License No. DPR-28 for an Additional 20-Year Period,” 71 Fed. Reg. 15,220 (Mar. 27, 2006);
Nuclear Regulatory Commission, Docket No. 50-293, “Entergy Nuclear Operations, Inc.,
Pilgrim Nuclear Power Station; Notice of Acceptance for Docketing of the Application and
Notice of Opportunity for Hearing Regarding Renewal of Facility Operating License No.
DPR-35 for an Additional 20-Year Period,” 71 Fed. Reg. 15,222 (Mar. 27, 2006).



The VYNPS NRC operating license renewal is required for Entergy to continue to
operate VYNPS for twenty years beyond its current operating license expiration date, which is
March 21, 2012. 71 Fed. Reg. at 15,220. The PNPS NRC opérating license renewal is required
for Entergy to continue to opefaf_e PNPS for twenty years beyond itS current operating license
_expiration date, which is June 8, 2012. Id. at 15,222. Entergy derives financial benefit from the
generation and sale of electricity from VYNPS and PNPS. Each NRC operating license renewal
is necessary for Entergy to receive financial benefit from the continued operation of eac‘:hv plant
during the twenty year license renewal period, as well as receive any of the other expected -
benefits. Therefore, Entergy’s interests would be adversély aﬁ'ected if the NRC’s orders
1dent1ﬁed in the Peutlons were enjoined, set as1de, or suspended 28 U S.C. § 2348.

Thus, Entergy has substantial, dlrect and tangible mterests in this Court’s afﬁrmance of
the NRC orders challenged by the Peutlons. Accordmgly-, Entergy is entitled to intervene as of
right in these actions. 428 Us.C. § 2348. Counsel for Entergy has been éuthorizéd by counsel
for the Petitioner and co‘unsel. for the Respondents to repr&énf that théy do not oppose Entergy’s -
* intervention as of right in these dctions. - |
| Respectfully éubmitted

@wﬁm

David R. Lewis
Paul A. Gaukler
PILLSBURY WINTHROP SHAW PITTMAN LLP

. 2300 N Street, N.-W. '
Washington, D.C. 20037
(202) 663-8000

-Counsel for Entergy

Dated: April 20, 2007
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Cite as 64 NRC 131 (2006) LBP-06-20

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD
Before Administrative Judgea:_

" Alex S, Karlln, Chairman
Dr. Richard E. Wardwell
Dr. Thomas S. Elleman

In the Matter of S Docket No. 50-271-LR
- | (ASLBP No. 06-849-03-LR)

ENTERGY NUCLEAR VERMONT
YANKEE, LLC, and ENTERGY
NUCLEAR OPERATIONS, INC,
‘(Vermont Yankee Nuclear Power
Station) ' September 22, 2008

~ LICENSE RENEWAL: ENVIRONMENTAL REPORT (NEW AND
SIGNIFICANT INFORMATION REGARDING CATEGORY 1
* MATTERS)

In oonstrumg 10C. F R. §51.53(c)(3)(i) and (iv). the Comm:ssnon has stated:
“‘even where the GEIS has found that a particular impact applies generically (Cat-
egory 1), the applicant must still provide additional analysis in its Environmental
Report if new and significant information may bear on the applicability of the
Category 1 finding at its particular. plant.”* Florida Power & Light Co. (Turkey
Point Nuclear Generating Plant, Units 3 and 4), CLI-01-17, 54 NRC 3, 11 (2001)
(emphasis added). Likewise, ‘‘the applicant must provide additional analysis of
even a Category 1 issue if new dnd significant information has surfaced.” Duke
Energy Corp. (McGuire Nuclear Station, Units 1 and 2; Catawba Nuclear Stauon.
Units 1 and 2), CLI-02-14, 55 NRC 278, 290 (2002).
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LICENSE RENEWAL: ENVIRONMENTAL IMPACT STATEMENTS
(NEW AND SIGNIFICANT INFORMATION REGARDING
CATEGORY 1 MATTERS)

. When preparing the Supplemental EIS, the Staff must consider any significant
new information related to Category 1 issues. See.10 CFR. §§ 51.92(a)(2),
51.95(c)(3); Final Rule: *‘Environmental Review for Renewal of Nuclear Power
Plant Operating Licenses,”* 61 Fed. Reg. 28,467, 28,470 (June S, 1996).

LICENSE RENEWAL: ENVIRONMENTAL IMPACT STATEMENTS
(NEW AND SIGNIFICANT INFORMATION REGARDING
CATEGORY 1 MATTERS) : ‘

The Commission has stated that the Staff's final Supplemental EIS mﬁst take
account of public comments concerning new and significant information on Cate-

_gory 1 findings. See Turkey Point, CLI-01-17, 54 NRC at 12; McGuire/Catawba,
CLI-02-14, 55 NRC at 290-91. - '

LICENSE RENEWAL: ' ENVIRONMENTAL REPORT
(LITIGABILITY OF FAILURE TO PROVIDE NEW AND
SIGNIFICANT INFORMATION REGARDING CATEGORY 1
MATTERS) :

Even assuming that the petitioner’s information regarding the dangers of
high-density racking of spent fuel constitutes known *‘new and significant in-
formation,’ the Commission’s decision in Turkey Point, CL1-01:17, 54 NRC 3,
compels the Board to conclude that the failure of an applicant to include such

new and significant information concerning a Category 1 issue in its environ-

mental report, in violation of 10 CFR. § 51.53(c)(3)(iv), does not give rise to an
admissible contention. .

LICENSE RENEWAL: ENVIRONMENTAL REPORT
(LITIGABILITY OF FAILURE TO PROVIDE NEW AND

' SIGNIFICANT INFORMATION REGARDING CATEGORY 1
MATTERS)

Even assuming that petitioner’s information regarding the risks of terrorism
related to the high-density racking of spent fuel in pools is *‘new and significant
information’’ concerning a Category 1 matter and the fajlure of the applicant
to include the information violates 10 C.F.R. § 51.53(c)(3)(iv), the same result
obtains — the contention is not adjudicable under Turkey Point. If the petitioner
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wants o raise its concerns on this issue, it should pursue one of the three paths
specified by the Commission. See Turkey Point, CL1-01-17, 54 NRC at 12.

. RULES OF PRACTICE: CONTENTIONS (ADMISSIBILITY; “BALD

AND CONCLUSORY”’)

The State of Vermont’s citation to specific and potentially inconsistent portions
of Entergy’s documenits, together with the declaration of its unchallenged expert,
the State’s official nuclear engineer, that *‘the concrete surface behind the steel

_shell will closely match the drywell ambient temperature’’ provide us with alleged

**facts or expert opinion,’’ which are *‘sufficient’’ to meet the requimm?ntsf of 10
C.FR. §2.309(f)(1)(v) and (vi). The fact that Mr. Sherman’s opinion is simple,
straightforward, and fact-based does not mean that it is bald or conclusory.

_RULES OF PRACTICE: CONTENTIONS (ADMISSIBILITY)

At the contention admission stage, which is a lesser threshold than a merits
determination or even a summary disposition ruling, the Board’s purpose in
applying 10 C.F.R. § 2.309(f)(1) is only to *‘ensure that the adjudicatory process
is used to address real, concrete, specific issues that are appropriate for litigation.”
Final Rule: *‘Changes to the Adjudicatory Process,” 69 Fed. Reg. 2182, 220%
(Jan: 14, 2004). The State of Vermont’s Contention 1 meets this criterion
and its factual allegations and attached expert opinion suffice under 10 C.F.R
§2.309(f)(1)(v) and (vi). '

LICENSE RENEWAL: ENVIRONMENTAL REPORT (NEW AND
SIGNIFICANT INFORMATION REGARDING CATEGORY 1

The State of Vermont's contention, présenting what it characterizes as *‘new

- and significant information®’ related to the timelineé for the opening of a federa

high-level waste geologic repository such as Yucca Mountain, is inadmissabl
because, although 10 C.F.R. § 51.53(c)(3)(iv) requires an applicant to include am
new and significant information concerning Category 1 issues that it is aware of
the failure of an applicant to do so is simply not litigable, absent a waiver unde
10 CFR. §2.335. We need not, and do not, decide whether the informatior
proffered by the State of Vermont is indeed “‘new and significant,”’ or whethe
Entergy was, or should have been, aware of it. :
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LICENSE RENEWAL: ENVIRONMENTAL REPORT (NEW AND
SIGNIFICANT INFORMATION REGARDING CATEGORY 1
MATTERS; WASTE CONFIDENCE RULE)

Issues related to the environmental impact of onsite spent fuel storage after the
license renewal term are covered by NRC's Waste Confidence Rule, 10 C.FR.
§51.23(a) which specifies that the *‘Commission believes there is reasonable
assurance that at least one mined geologic repository will be available within the
first quarter of the twenty-first century, and sufficient repository capacity will be
available within 30 years beyond the licensed life for operation of any reactor
to dispose of the commercial high-level waste and spent fuel originating in such
reactor and generated up to that time.”” Such issues are outside the scope of a
license renewal proceeding because under 10 C.F.R. § 2.335(a) contentions may
not challenge a regulation. See Duke Energy Corp. (Oconee Nuclear Station,
Units 1, 2, and 3), CLI-99-11, 49 NRC 328, 344-45 (1999). E

LICENSE RENEWAL: SAFETY (SECURITY AND TERRORISM :
ISSUES) L ' '

The State of Vermont contention that the applicant has failed to identify
non-safety-related systems, structures, and components in the security area whose
failure could prevent satisfactory accomplishment of the functions of safety-
telated systems, structures, and components under 10 C.FR. §54.4(a)(2) is
not admissible because, under controlling Commission rulings, security-related
issues are not within the scope of a license renewal proceeding under 10 C.FR.
§ 2.309(¢0)(1)(iii). See Duke Energy Corp. (McGuire Nuclear Station; Units 1 and
2; Catawba Nuclear Station, Units 1 and 2), CLI-02-26, 56 NRC 358, 364 (2002),
and Dominion Nuclear Connecticut, Inc. (Millstone Nuclear Power Station, Units
I and 2), CLI-04-36, 60 NRC 631, 638 (2004). .

RULES OF PRACTICE: CONTENTIONS (NEW OR AMENDED) -

é.petiti()ner has no right or need to request a *‘reservation of rights*’ to file
additional contentions later. To the extent that the draft or final SEIS contains

data or conclusions that differ significantly from the data or conclusions in the

applicant’s environmental report or in the GEIS, a petitioner is entitled to use 10
CF.R. § 2.309(f)(2) as the grounds to file a new or amended contention. However,
should the petitioner later file an environmental contention that is not based on
new information, the contention can only be admitted upon a favorable balancing
of the factors found in 10 C.FR. §2.309(c).
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NEPA: RELATION TO OTHER REQUIRED PERMITS

NRC will consider the fact that an applicant is subject to, anf!' compliant with,
other environmental laws and permits, such as a RCRA permif, Clean Air Act
permit, or NPDES permit, but this does not obviate the NBPA mandate that,
prior to any major federal action significantly affecting the environment, NRC
thust perform an environmental impact statement assessing these subjects under
10C.FR. §51.71(d). : .

NEPA: RELATION TO FEDERAL WATER POLLUTION
CONTROL ACT §511 ~

We reject the assertion that section 511(c) of the Federal Water Pollution

" Control Act bars a contention alleging that the applicant or NRC failed o
“ ‘adequately assess water quality impacts of a proposed license amendment. While

section 511(c) bars NRC from imposing or second-guessing effluent li-mimions
or water quality certification requirements imposed by EPA or an anthorized state,
it does not bar NRC from addressing water quality matters in its assessment of
the environmental impact of the license renewal. To the contrary, NEPA requires
the NRC to do so.

NEPA: LICENSE RENEWAL (20-YEAR PERIOD)

The contention, which raises the question as to whether-an NPDES permit
that will expirc before the proposed 20-year NRC license renewal would even

" take effect satisfies the requirements of 10 C.F.R. § 51.53(c)(3)(ii)}(B), raises an

admissible and material issue of law and fact.

NEPA: CONTENTIONS (LICENSE RENEWAL) .

The contention, which raises the guestion as to whether requirements of 10
C.FR. § 51.53(c)(3)(ii)(B) supplement the more general requirements of 10 C.RR.
§8 51.45(c) and 51.53(c), or instead displace and supplant the latter requirements,
raises an admissible and material issue of interpretation and construction of the
regulations.

i;ICENSE RENEWAL; DEMONSTRATING THAT AGING

 WILL BE ADEQUATELY MANAGED

‘The contention, which alleges that the applicant’s plan to manage metal fatigpe
is too vague and is really only a *‘plan to develop a plan,’’ raises an admissible and
material issue as to whether the applicant has met the 10 C.F.R. § 54.21(c)(1)(iii)
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and (a)(3) requirement to “‘demonstrate that the effects of aging . . . will be
adequately managed.’’

RULES OF PRACTICE: CONTENTIONS (SUFFICIENT EVIDENCE
OF DISPUTE) '

The contention alleging that the applicant’s proposed monitoring techniques
are not adequate because they are based on computer models that were not
benchmarked, which is supported by a sworn statement by an unchallenged
expert who described his professional reasoning, satisfies the requirement that
the petitioner provide sufficient evidence to show that there is a genuine dispute
concerning a material issue, as required by 10 C.F.R. § 2.309(f)(1)(vi) and is not
*‘bald or conclusory.” ’ ' ,

RULES OF PRACTICE: CONTENTIONS (SCOPE OF REPLY)

A reply may respond to any legal, logical, or factual arguments presented in
an answer. While a petitioner who fails to satisfy the requirements of 10 C.F.R.

§2.309(f)(1) in its initial contention submission may not use its reply to rectify
those inadequacies or to raise new argumients, a petitioner may use thereply to ’

flesh out contentions that have already met the pleading requirements. -

RULES OF PRACTICE: CONTENTIONS (SUFFICIENT EVIDENCE

OF DISPUTE) o .

At the contention admissibility stage, the petitioner is not required to prove its | :
cofitention or to provide all the evidence for its contention that may be required:

later in the proceeding. Rather, a petitioner is only required to provide sufficient-
information that *‘the Applicants are sufficiently put on notice so that they will.
know at least generally what they will have to defend against or oppose, and
that there has been sufficient foundation assigned to warrant further exploration

- of [the] contention.’" Kansas City Gas & Electric Co. (Wolf Creek Generating
Station, Unit 1), LBP-84-1, 19 NRC 29, 34 (1984). '

RULES OF PRACTICE: CONTENTIONS (SCOPE OF REPLY)

The portions of the reply that respond to legal, logical, and factual arguments
raised in the answers, such as Entergy’s allegation that the treatment and resolution
of the flow-accelerated corrosion issue during NRC's separate review of the

extended power uprate application, are appropriate and the motion to strike them
is denied. '
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LICENSE RENEWAL: EMERGENCY PLANNING CONTENTIONS

- NOT ADMISSIBLE

merg i ithi f a license renewal
E ency planning concerns are not within the scope O

ing ::dptherefore any such contention is not admissible under 10_C.F.R.
§2.309(f)(1)(iii).. See, e.g. Dominion Nuclear Connecticut, Inc. (Millstone
Nuclear Power Station, Units 2 and 3), CLI-05-24, 62 NRC 551, 560-61 (2005).

'SELECTION OF HEARING PROCEDURES

The selection of appropriaté hearing procedures under 10 CFR. §2310isa

" contention-by-contention matter, dependent on the nature of the specific issues

involved in the contention. Thus, for example, a single adjudicatory proceeding

" may include some contentions litigated under Subpart L and others litigated under
 Subpart G or N.

'SELECTION OF HEARING PROCEDURES: STATE RIGHT TO

CROSS-EXAMINATION UNDER SECTION 274() OF THE AEA

* Section 274()) of the AEA does not give a state an absolute right of cross-
examirniation, but states only that *‘the Commission . .. sh.a]l afford reasonable
opportunity for State representatives to . . . interrogate wimesses.”” 42 US.C.
§ 2021(l) (emphasis added).

SELECTION OF HEARING PROCEDURES: STATE RIGHT TO

'CROSS-EXAMINATION UNDER SECTION 274()) OF THE AEA

The Commission’s statement in Citizens Awareness Network, Inc. v. United
States, 391 F.3d 338 (1st Cir. 2004), that a petitioner’s right to cross-examination
(in Subpart L proceedings) whenever it **is necessary to ensurc tl'ne dev.elopmcnt
of an adequate record for decision,”” 10 CF.R. §2.1204(b)(3), is equivalent to
a party's right to cross-examination under 5 U.S.C. §556(d), leads the Board
to conclude that Subpart L proceedings satisfy the AEA requirement that State

. representatives be given a ‘‘reasonable opportunity . . . to . . . interrogate

witnesses.”” 42 U.S.C. §2021().

‘SELECTION OF HEARING PROCEDURES: BOARD DISCRETION

Subpart L is not the automatic default procedure for adjudicatory _hearings‘. I
the provisions of 10 CFR. § 2.310(c)-(j) do not mandate the use of a' specific
procedure, then 10 CF.R. §2.310(b) specifies that the Bqard."may'. use.thc
Subpart L procedures. In this circumstance t_he Board, in its sound discretion
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must determine the type of hearing procedures most appropriate for the specific
contentions before it.

SELECTION OF HEARING PROCEDURES: STATE RIGHT TO‘
CROSS-EXAMINATION UNDER SECTION 274()) OF THE AEA

We reject the assertion that section 247(J) of the AEA gives a state a right to
offer evidence and interrogate witnesses, even if no hearing is otherwise being
held and no party has submitted an admissible contention.

RULES OF PRACTICE: CONTENTIONS (ADOPTION)

It is sufficient for our purposes to hold that if a notice of adoption of a
contention is filed under 10 C.F.R, § 2.309(f)(3) within a reasonable time (such

as 20 days) after the contention has been filed and admitted, then it is deemed - '

timely and is not subject to the nontimely factors specified in 10 C.F.R. § 2.309(c).
Accordingly, we find that the DPS and NEC adophon notices were tlmely and the
adoptions are granted.

RULES OF PRACTICE: CONTENTIONS (ADOPTION; PROOF OF
INDEPENDENT ABILITY TO LITIGATE NOT REQUIRED)

We have serious reservations about requiring the adopting party to demonstrate
an independent ability to litigate a contention. No such requirement is imposed
undernew 10 C.F.R. § 2.309(f)(3). No such requirement is imposed on the original

petitioner under 10 C.F.R. §2.309(f)(1). Further, it is not clear how a Board -

could determine, in advance, whether an adopter has the *‘independent ability to
litigate a contention’’ without impermissibly inquiring into the party’s finances

and membership list. Any such requirement may not comport with section 189a
- of the AEA.

~

" INTERESTED STATE PARTICIPATION

As provided in 10 C.F.R. §2.315(c), any interested state, local governmental
body, and affected, federally recognized Indian Tribe that has not been admitted
as a party under 10 CF.R. §2.309 will be given a reasonable opportunity
to participate in any hearing conducted in this proceeding. The only timing
requirement for giving notice of such participation states that a *‘representative

shall identify those contentions on which it will participate in advance of any - |

hearing held.”’
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MEMORANDUM AND ORDER

(Ruling on Standing, Contentions, Hearing Procedures,
State Statatory Claim, and Contention Adoption)

Before the Licensing Board are four petitions to intervene and requéts for

hearing regarding the application of Entergy Nuclear Vermont Yankee, LLC, and
Entergy Nuclear Operations, Inc. (collectively, Entergy), to renew the operating

license for the Vermont Yankee Nuclear Power Station in Windham County,

Vermont. Entergy seeks to extend its license for an additional 20 years beyond

the current expiration date of March 21, 2012, Three of the petitions were filed
by governmental entitics — the Vermont Department of Public Service (DPS),
the Mussachusetts Attorney General (AG),.and the Town of Marlboro, Vermont
(Meriboro). The fourth petition was filed by a nonprofit organization, the New
England Coalition (NEC), '

For the reasons set forth below, we find that each of the four Petitioners
has standing to intervene, but only DPS and NEC have submitted an admissible

contention. Accordingly, we admit DPS and NEC as parties to this proceeding. -

Further, we address four issues related to the petitions and hearing requests and

find that (1) the informal hearing procedures of 10 C.F.R. Part 2, Subpart L are -

the most appropriate procedures for the admitted contentions; (2) DPS’s statutory

hearing rights under section 274(/) of the Atomic Energy Act of 1954, as amended ' |

(AEA), 42 U.5.C. § 2021(J), are satisfied under the Subpart L hearing procedures;
(3) DPS and NEC have adopted one another's admitted contentions; and (4) any .

notice of participation by an interested state or local governmental entity may be
filed within 20 days of the date of this ruling. '

I. BACKGROUND

On January 25, 2006, Entergy filed an application pursuant to 10 C.F.R. Part 54

to renew Operating License No. DPR-28 for its Vermont Yankee Nuclear Power
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Station.! Entergy secks to extend the current operating license for the Vermont

- Yankee facility, which expires on March 21, 2012, for an additional 20 years. On

March 27, 2006, the Commission published a notice of acceptance for docket?ng
of the Entergy renewal application and a notice of opportunity to request a hearing
on the application, 71 Fed. Reg. 15,220 (Mar. 27, 2006).

Several entitics filed hearing requests/intervention petitions asking to be ad-
mitted as parties to any proceeding conducted on the application. Marl!)oro filed
a letter requesting a hearing on its exclusion from the emergency planmng .zone.’
The AG, DPS, and NEC each submitted a request for a hearing, a petition to
intervene, and one o more contentions.? The AG proposed one contention cflgale
lenging Entergy's application and also submitted a 10 CFR. §50.109 petition
for a backfit order. DPS proposed three contentions and NEC proposed six
contentions. ” ' . :

Following the establishment of this Board, see 71 Fed. Reg. 34,397 (June 14,

. 2006), Entergy and the NRC Staff (Staff) submitted answers to the four hearing

requests.4 Although Entergy does not oppose the standing of the four Petitioners,
it argues that none of the Petitioners submitted an admissible contention.. The
Staff agrees that each of the Petitioners has standing, but takes the position that,

" except for two of NEC's contentions, the proposed contentions fail to meet NRC

regulatory requirements. The AG, DPS, and NEC filed replies to the Entergy

1Vermont Yankee Nuclear Power Station License Renewal Application (Jan. 25, 2006), ADAMS
Accession No. MLO60300085 [Apptication]. Entergy has since supplemented ‘and amended its
application several times. ' '

21 cqter from Den MacArthur, Director of Emergency Management, Town of Masfboro, to Office

" of the Secretary, NRC (dsted Apr. 27, 2006, but postmarked on May 15, 2006) (Meriboro Heasing
Request]. .

3[AG] Request for a Hearing and Petition for Leave To Intetvens with Respect to [Entergy]'s
Application for Renewal of the Vermont Yankee Nuclear Power Plant Operuting License and Petition

" for Backfit Order Requiring New Design Features To Protect Agsinst Spent Fuel Pool Accidents

(May 26, 2006) [AG Petition]; [DPS] Notice of Intention To Participate and Petition To Intervene
(May 26, 2006) [DPS Petition); Petition for Leave To Intervene, Request for Hearing, and Contentions
(May 26, 2006) [NEC Petition]. )

4Entergy’s Answer to the [AG]'s Request for a Hearing, Petition for Leave To Intervene, and

" Petition for Backfit Order (June 22, 2006) [Entergy Answer to AG); Entergy’s Answer to [DPS]

Notice of Intention To Participate and Petition To Intervene (June 22, 2006) [Entergy Answer to DPS];
Entergy’s Answer to {[NEC]'s Petition for Leave To Intervene, Request for Hearing, snd Contentions
_(June 22, 2006) [Entergy Answer to NEC]; Entergy’s Answer to the Town _ofMulbom‘s Request
for Hearing (Jone 14, 2006) (Entergy Answer to Mariboro]; NRC Staff Answer Opposing [AG]'s
Request for Hearing and Petition for Leave To Intervene and Petition for Backfit (June 22, 2006)
[Staff Answer to AG]; NRC Staff Answer to [DPS] Notice of Intention To Pagticipate and Petition
To Intervene (Jane 22, 2006) [Steff Answer to DPS]; NRC Staff Answer to Request for Hearing of
- [NEC] (June 22, 2006) [Staff Answer to NEC]; NRC Staff Answer to Town of Mariboro’s Request
for Heating [Staff Answer to Marfhoro].
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and Staff answers.S Entergy then filed a motion to strike portions of the DPS
and NEC replies, asserting that both replies sought to raise new arguments that
were not included in the original petitions, while failing to address the criteria for
nontimely filings.® DPS and NEC each filed an opposition to Entergy's motions
to strike.” The Staff filed an answer generally supporting Entergy’s motions.*
'On June 5, 2006, DPS filed a notice of intent to adopt all the contentions filed
by the AG and NEC, or in the alternative, moved for leave to be allowed to adopt
the contentions.? On the same day, NEC made a similar filing, giving notice that
it was adopting the contentions filed by the AG and DPS.!® Entergy opposed
both filings because DPS and NEC failed to address the criteria for nontimely
contentions.!! The Staff did not oppose the DPS and NEC notices, but asserted
that an adopting party must demonstrate an independent ability to litigate any

adopted contention.”? NEC filed a motion for leave to file a reply to Entergy and

5[AG}'s Reply to Entergy’s and NRC Staff's Responses to Hearing Request and Petition To
Intervene with Respect to Vermont Yankee License Renewal Proceeding (June 30, 2006) [AG Reply);
[DPS) Reptly to Answer of Applicant and NRC Steff to Notice of Intention To Participate and Petition
To Intervene (June 30, 2006) [DPS Reply]: {NECT's Reply to Entergy and NRC Staff Answers to
Petition for Leave To Intervene, Request for Hearing, and Contentions (June 29, 2006) [NEC Reply].
Ptior to the submission of its reply, the AG filed a letter notifying the Board of a recent decision by
the U.S. Court of Appeals for the Ninth Circuit, which the AG maintains *‘has a direct bearing on the
conteftion.’* Letter from Diane Curran, Counsel for the AG, to Alex S. Karlin et al., ASLB (June 16,

$Entergy’s Motion To Strike Portions of [DPS])'s Reply (July 10, 2006) (Entergy Motion To Strike
DPS Reply); Entergy’s Motion To Strike Portions of [NEC]'s Reply (July 10, 2006) [Entergy Motion
To Strike NEC Reply]. :

7 [DPS] Reply to Entergy’s Motion To Strike Portions of [DPS]'s Reply (July 20, 2006) [DPS Reply
to Entergy Motion To Strike DPS Reply}: [NEC]'s Opposition to Entergy’s Motion To Strike Portions
of [NECT's Reply (July 20, 2006) [NEC Opposition to Entergy Motion To Strike NEC Replyl.

'NRCShﬂAmwerloEmetgy‘a Motion To Strike Portions of (DPS] Reply (Yuly 20, 2006) {Seaff .
. Answer to Entergy Motion To Strike DPS Replyl; NRC Staff Answer to Entergy Motion To Strike

Portions of [NEC]'s Intervention Reply (July 20, 2006) [Staff Answer to Entergy Motion To Strike
NECReply).

?Notice of Intent To Adopt Contentions and Motion for Leave To Be Allowed To Do So (June 5,
2006) [DPS Notice of Intent Te Adopt Contentions),

19NEC]'s Notice of Adoption of Contentions, or in the Alternative, Motion To Adopt Contentions:

(June $, 2006) [NEC Notice of Adoption of Contentions]. o

" Entergy’s Answer to [DPS] Notice and Motion To Adopt Contentions (June 15, 2006)
Answer to DPS Notice of Intent To Adopt Contentions]); Entergy’s Answer to [NEC]'s Notice and
Motion To Adopt Contentions (June 20, 2006) [Entergy Answer to NEC Notics of Adoption of
Contentions). '

12NRC Staff Answer to Vermont DPS Notice of Intent To Adopt Contentions and Motion for Leave
(June 21, 2006) [Staff Answer to DPS Notice of Intent To Adopt Contentions]; NRC Staff Answer
to [NEC) Notice of Adoption of Contentions or Alternative Motion To Adopt Contentions (June 15,
2006) {Staff Answer to NEC Notice of Adoption of Contentions].
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the Staff answers."3 Both Entergy and the Staff opposed NEC’s motion for leave
to file a reply."

On August 1 and 2, 2006, the Board conducted an oral argument with the
Petitioners,'S Entergy, and the Staff in Brattleboro, Vermont, where we heard
arguments relating to the admissibility of the proposed contentions. Tr. at 40-452.

In order for a request for hearing and petition to intervene to be granted, a
petitioner must (1) establish that it has standing and (2) propose at least one

. admissible contention. 10 C.ER. §2.309(a). We address each of these two

requirements in turn and find that while all of the Petitioners have standing, only

"DPS and NEC submitfed an admissible contention.

II. STANDING ANALYSIS

. A: Standards Governing Standing

- A petition for leave to intervene must provide certain basic information

~supporting the petitioner’s claim to standing. The required information includes
_ (1) the nature of the petitioner’s right under a relevant statute to be made a party

to the proceeding; (2) the nature and extent of the petitioner’s property, financial,
or other interest in the proceeding; and (3) the possible effect of any decision or
order that may be issued in the proceeding on the petitioner’s interest. 10 CF.R.
§ 2.309(d)(1)(ii)-(iv). Judicial concepts of standing are generally followed in NRC
proceedings. Nuclear Management Co., LLC (Monticello Nuclear Generating
Plant), CLI-06-6, 63 NRC 161, 163 (2006). These require that a petitioner

- establish that *“(1) it has suffered a distinct and palpable harm that constitutes

injury-in-fact within the zone of interests arguably protected by the govemning
statute; (2) the injury can fairly be traced to the challenged action; and (3) the

. injury is likely to be redressed by a favorable decision.”” Yankee Atomic Electric

Co. (Yankee Nuclear Power Station), CLI-96-1, 43 NRC 1, 6 (1996). In the

- context of a license renewal application, relevant goveming statutes include the

1INEC's Motion for Leave To File a Reply to NRC Staff Answer to [NECJ's Notice and Motion
To Adopt Contentions; to Entergy’s Answer to [NEC]'s Notice and Motion To Adopt Contentions;
and to Entergy's Answer to [DPS]'s Notice and Motion To Adopt Contentions (June 22, 2006) [NEC

" Motion for Leave To File Reply). ’

“ Entergy’s Answer to NEC's Motion for Leave To File a Reply (July 3, 2006) (Entergy Answer to

- NEC Motion for Leave To File Reply]; NRC Staff Answer Opposing NEC's Motion for Leave To

File Replies (July 3, 2006) [Staff Answer to NEC Motion for Leave To File Reply}.

15 The Board did not hear oral argument from the Town of Mariboro, but did allow the representstive
from Martboro to make an opening statement addressing whether the Town is an *‘interested . . . focal
govemmental body** within the meaning of 10 CF.R. § 2.315(c). Tr. at 72-74 (Aug. 1, 2006).
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Atomic Energy Act of 1954, 42 U.S.C. §§2011 et seq. (AEA) and the National
Environmental Policy Act of 1969, 42 U.S.C. §§ 4321 et seq. (NEPA).

An organization seeking to intervene in an NRC proceeding must allege that
the challenged action will canse a cognizable injury to the organization’s interests
or to the interests of its members. Yankee Atomic. Electric Co. (Yankee Nuclear
Power Station), CLI-94-3, 39 NRC 95, 102 n.10 (1994). If the organization
seeks standing on its own behalf, it must demonstrate a discrete institutional
injury to the organization itself. International Uranium (USA) Corp. (White
Mesa Uranium Mill), CLI-01-21, 54 NRC 247, 252 (2001). When seeking to
intervene in a representational capacity, an organization must identify (by name
and address) at least one member who is affected by the licensing action and show

that it is authorized by that member to request.a hearing on his or her behalf. -

Vermont Yankee Nuclear Power Corp. (Vermont Yankee Nuclear Power Station),
CLI-00-20, 52 NRC 151, 163 (2000). .

In determining whether a petitioner has met the requirements for establishing
standing, the Commission has directed us to *‘construe the petition in favor
of the petitioner.””  Georgia Institute of Technology (Georgia Tech Research
Resctor, Atlanta, Georgia), CLI-95-12, 42 NRC 111, 115 (1995). To this end, in
- proceedings involving nuclear power reactors, the Commission has recognized a
proximity presumption, whereby a petitioner is presumed to have standing to in-
tervene without the need to specifically plead injury, causation, and redressability
if the petitioner lives within 50 miles of the nuclear power reactor.!s Meanwhile,
a state or local governmental body that wishes to be a party in a proceeding that

involves a facility located within its boundaries is automatically deemed to have

standing. 10 C.F.R. § 2.309(d)(2)(i)-(ii).

B. Rulings on Standing
1. Vermont Department of Public Service

DPS satisfies the requirement for standing to intervene under sectioﬁ,

- 2.309(d)(2) because the proceeding concerns the Vermont Yankee Nuclear Power
Station, which is focated within the boundaries of the State of Vermont. See DPS
Petition at 3. Therefore, DPS is deemed to have standing for purposes of this
proceeding and no further showing is required. 10 C.F.R. § 2.309(d)(2)(i).

16 See, e.g., Florida Power & Light Co. (St. Lucie Nuclear Power Plant, Units 1 and 2), CLI-89-21,
30 NRC 325, 329 (1989) (observing that the presumption spplies in proceedings for nuclesr power
plant “‘construction permits, operating licenses, or significant amendments thereto’*); Florida Power
& Light Co. (Turkey Point Nuclesr Generating Plant, Units 3 and 4), LBP-01-6, 53 NRC 138, 146-50
(2001) (applying the presumption in an operating license renewsl proceeding).
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2. Massachusetts Attorney General

Although the AG is a representative of a state within the meaning of 10 C.F.R.
§2.309(d)(2), the Vermont Yankee facility is not located within the boundaries
of the Commonwealth of Massachusetts and therefore the AG does not qualify

 for standing under 10 CF.R. §2.309(d)(2)(ii). The AG must meet the standing

requirements in some other way. The AG's petition states that the Vermont
Yankee Nuclear Power Station is located within 10 miles of the Commonwealth
of Massachusetts and that an accident during the license renewal period could
affect thie residents, the environment, and the economy of the Commonwealth. AG
Petition at 5 n.1. Under the proximity presumption, a petitioner within the zone
of possible harm from a reactor need not specifically plead injury, causation, and
redressability. See supra note 16. Because the Vermont Yankee Nuclear Power
Station is located within 10 miles of the Commonwealth of Massachusetts, we

- find that the AG has demonstrated standing to participate in this license renewal

proceeding. :

' ‘3. New England C'oalitipnb

NEC claims both organizational and representational standing. NEC Petition
at 2. To claim standing on its own behalf, an organization must demonstrate
a discrete institutional injury that is unique to the organization. White Mesa,
CLI-01-21, 54 NRC at 252. In its petition, NEC states that its headquarters, which
houses its offices, technical library, business records, and equipment, is within 10

" miles of the Vermont Yankee facility, that the purpose of the organization is to

oppose nuclear hazards, and that the proposed license renewal could increase the
risk of an offsite radiological release, which would affect the value of its property

~and its ability to conduct normal operations. NEC Petition at 2-3; id, Exh. 1,
" Decl. of Pamela Long, Clerk of the Corporation [NEC) (May 24, 2006), We find

that, given the close proximity of NEC's headquarters to the Vermont Yankee
plant, these interests are sufficient to demonstrate organizational standing.

With respect to its claim of representational standing, NEC’s petition includes
declarations from four of its members authorizing the organization to represent
theirinterests in any proceeding regarding Entergy’slicense renewal application.?
Each member declares that he or she lives within close proximity to the plant (at
distances ranging from 4 to 25 miles of the nuclear facility) and is concerned that
the proposed license extension could increase the potential for an accident and
the harmful consequences resulting from an offsite radiological release from the

"7 See NEC Petition, Exh. 2, Decl. of Sarah Kotkav (May 24, 2006); Exh. 3, DecL of Sally Shaw
(May 24, 2006); Exh. 4, Decl. of David L. Deen (May 24, 2006); Exh. S, Decl of Mary King (May 23,
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plant.!® Based on these declarations and the proximity presumption, we find that
NEC satisfies the requirements for representational standing.

4. Town of Marlboro

Although Marlboro is a governmental body within the meaning of 10 C.F.R.
§ 2.309(d)(2), the Vermont Yankee Nuclear Power Station is not located within
the Town’s boundaries. Thus, Marlboro must meet the standing pleading require-
ments int some other way. Marlboro states that it is located within the 10-mile
radius of the Vermont Yankee facility. Marlboro Hearing Request at 1. Under the
* proximity presumption, we find that Marlboro has standing to participate in this
proceeding.

ML CONTENTION ADMISSIBILITY ANALYSIS

A. Standards Governing Contention Admissibility

Under 10C.F.R. §2.309(f)(1)!* a hearing request or petition to intervene ‘*must
set forth with particularity the contentions sought to be raised.”” To satisfy this
requirement, section 2.309(f)(1) specifies that each contention must;

- (i) Provide a specific statement of the issue of law or fact to be raised or
controverted;

(ii) Provide a brief explanation of the basis for the contention;

~ (iif) Demonstrate that the issue raised in the contention is within the scope of
the proceeding; ’ : -

(iv) Demonstrate that the issue raised in the contention is material to the findings
the NRC must make to support the action that is involved in the proceeding;

. (¥) Provide a concise statement of the alleged facts or expert opinions which
support the requestors/petitioner’s position on the issue and on which the petitioner
intends to rely at hearing, together with references to the specific sources and
documents on which the requestor/petitioner intends to rely to support its position

- on the issue; and . : :

(vi) Provide sufficient information to show that a genuine dispute exists with
the applicant/licensee on a material issue of law or fact. This information must
include references to specific portions of the application (including the applicant’s
environmental report and safety report) that the petitioner disputes and the supporting
reasons for each dispute, or, if the petitioner belicves that the application fails to

18 See, ¢.g., NEC Petition, Exh. 2, Decl, of Ssrah Kotkov 14 (May 24, 2006). o

191n 2004 the Commission revised and reordered its procedural rules. See Final Rule: “*Changes
to Adjudicatory Process,” 69 Fed. Reg. 2182, 2217 (Jan. 14, 2004). Much of the case law regarding
contention admissibility focuses on the pre-2004 rule, 10 C.F.R. §2.714(b)(2) (2004),
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contain information on a relevant matter as required by law, the identification of
each failure and the supporting reasons for the petitioner’s belief.

10 C.F.R. § 2.309(f)(1)(i)~(vi).

‘The purpose of the contention rule is to ‘‘focus litigation on concrete issues
and result in a clearer and more focused record for decision.’”” 69 Fed. Reg,. at
2202. The Commission has stated that it *‘should not have to expend resources
to support the hearing process unless there is an issue that is appropriate for,
and susceptible to, resolution in an NRC hearing.”” /d. The Commission has
emphasized that the rules on contention admissibility are *‘strict by design.’
Dominion Nuclear Connecticut, Inc. (Milistone Nuclear Power Station, Units 2
and 3), CLI-01-24, 54 NRC 349, 358 (2001). Failure to comply with any of these
requirements is grounds for the dismissal of a contention. Private Fuel Storage,
L.L.C. (Independent Spent Fuel Storage Installation), CLI-99-10, 49 NRC 318,
325 (1999). These requirements have been further developed by NRC case law,

" as summarized below.

1. Brief Explanation of the Basis of the Contention — 10 C.F.R.
 §2.309(/)(1)(i%) ' , : .
A “‘brief explanation of the basis for the contention’’ is a necessary prereq-

uisite of an admissible contention. 10 C.F.R. §2.309(f)(1)(ii). *‘[A] petitioner
must provide some sort of minimal basis indicating the potential validity of the

contention.”” Final Rule: *‘Rules of Practice for Domestic Licensing Proceedings

— Procedural Changes in the Hearing Process,”” 54 Fed. Reg. 33,168, 33,170
(Aug. 11, 1989). This *‘brief explanation’’ of the logical underpinnings of a

 contention does not require a petitioner *‘to provide an exhaustive list of possible
- bases, but simply to provide sufficient alleged factual or legal bases to support

the contention.” Lowisiana Energy Services, L.P. (National Enrichment Facility),
CLI-04-35, 60 NRC: 619, 623 (2004). The brief explanation helps define the
scope of a contention — *‘[t}he reach of a contention necessarily hinges upon
its terms coupled with its stated bases,”” Public Service Co. of New Hampshire
(Seabrook Station, Units 1 and 2), ALAB-899, 28 NRC 93, 97 (1988), afr'd sub
nom. Massachusetts v. NRC, 924 F.2d 311 (D.C. Cir. 1991). However, it is the

-~ contention, not **bases,’” whose admissibility must be determined. See 10 C.F.R.

§2.309(a).

2. Within thé Scope of the Proceeding — 10 C.F.R. § 2.309(N(1)(iwi)

A petitioner must demonstrate that the issue it seeks to raise is within the

scope of the proceeding, 10 C.F.R. § 2.309((1)(ii). The scape of  proceeding

is defined by the Commission in its initial hearing notice and order referring
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the proceeding to the licensing board. Duke Power Co. (Catawba Nuclear
Station, Units 1 and 2), ALAB-825, 22 NRC 785, 790-91 (1985). In addition,
the Commission has provided a detailed regulatory framework setting forth the
safety and environmental issues that fall within the scope of a license renewal
proceeding. ,

Safety contentions in license renewal proceedings must focus on topics related
to the detrimental effects of aging and related time-limited issues dealt within 10
C.F.R. Part 54. Florida Power & Light Co. (Turkey Point Nuclear Generating

Plant, Units 3 and 4), CLI-01-17, 54 NRC 3, 7 (2001); 10 C.FR. §54.29(a)(1)-

(2). Contentions that focus on safety issues that were thoroughly reviewed when

- the plant was initially licensed and are continually monitored as part of the -

NRC's ongoing oversight programs are outside of the scope of license renewal
proceedings because *“the Commission did not believe it necessary or appropriate
to throw open the full gamut of provisions in a plant's current licensing basis

to re-analysis during the license renewal review.”” Turkey Poins, CLI-01-17, 54

NRC at 9; see also Final Rule: **Nuclear Power Plant License Renewal,” 56 Fed.
Reg. 64,943, 64,946 (Dec. 13, 1991). Thus, issues that are continually assessed,
such as emergency planning, are not within the scope of a license renewal
proceeding, Turkey Point, CLI-01-17, 54 NRC at 9-10. However, issues that
conicern age-related degradation, such as metal fatigue, corrosion, and thermal and
radiation embrittiement, are within the scope of a license renewal proceeding, id.
at 7-8. See also Final Rule; *‘Nuclear Power Plant License Renewal; Revisions,’’
60 Fed. Reg. 22,461, 22,464 (May 8, 1995). '

Environmental contentions in license renewal proceedings are similarly limited

in scope. Under 10 CFR. Part 51, the Commission’s procedural regulations for . -

complying with NEPA, environmental topics in license renewal proceedings are
divided into two groups: (1) generic issues based on the Generic Environmental

Impact Statement for License Renewal of Nuclear Plants (GEIS, NUREG-1437, . .
May 1996), or (2) plant-specific issues. The GEIS is an extensive study of
potential environmental impacts of extending the operating licenses for nuclear
power plants for 20 years. Turkey Point, CLI-01-17, 54 NRC at 11. Generic’

isgues, or *‘Category 1"* issues as they are referred to in Part 51, generally need
not be assessed in a license renewal application because the Commission has

already concluded that they involve environmental effects that are similar at all -

existing plants. /d, (citing 10 CFR. §51.53(c)(3)()). An applicant, however,
“‘must still provide additional analysis in its Environmental Report if new and
significant information may bear on the applicability of the Category 1 finding
at its particular plani,”” Id. See also 10 CER. § 51.53(c)(3)(iv). Plant-specific
issues, or “‘Category 2" issues, must also be addressed in a license renewal
applicant’s Environmental Report. Turkey Point, CLI-01-17, 54 NRC at 11-12;

10 CF.R. §51.53(c)(3)(ii)-(iii). The Staff must then independently assess the

applicant’s Environmental Report, setting out its conclusions in a site-specific
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‘ draftvSupplemenml Environmental Impact Statement (SEIS). Turkey Point, CLI-

01-17, 54 NRC at 12 (citing 10 C.F.R. §§51.70, 51.73-.74). The draft SEIS must
address *‘significant new circumstances or information relevant’’ to the license
renewal, 10 C.FR. §51.72(a)(2), including new and significant information
relating to Category 1 issues. Duke Energy Corp. (McGuire Nuclear Station,
Units 1 and 2; Catawba Nuclear Station, Units 1 and 2), CL1-02-14, 55 NRC

1278, 290 (2002). After considering public comments on the draft SEIS, covering

both plant-specific Category 2 issues and new and significant information on-
Category 1 issues, the Staff weighs the expected environmental impacts of
license renewal and sets forth its conclusions in the final SEIS. Id. (citing Final

‘Rule: *‘Environmental Review for Renewal of Nuclear Power Plant Operating
‘Licenses,’” 61 Fed. Reg. 28,467, 28,470 (June S, 1996)). As with the applicant’s

Environmental Report and the draft SEIS, the final SEIS must consider new and

* significant information on Category 1 issues. McGuire/Catawba, CL1-02-14, 55
" NRC at 290-91; Turkey Point, CLI-01-17, 54 NRC at 12.

" - A contention that challenges a Commission rule or regulation is ountside of
the scope of the proceeding because, absent a waiver, *‘no rule or regulation of

~ the Commission . . . is subject to attack . . . in any adjudicatory proceeding.’’

10 CFR. §2.335(a).  Any contention that amounts to an attack on applicable
statutory requirements must be rejected by a licensing board as outside the scope
of the proceeding. Philadelphia Electric Co. (Peach Bottom Atomic Power
Station, Units 2 and 3), ALAB-216, 8 AEC 13, 20 (1974). A petitioner that seeks
to €xpress a personal view regarding the direction of regulatory policy is not,
however, without remedy, and may submiit a petition under 10 CF.R. §2.802
for rulemaking, or a request under 10 C.F.R. §2.206 that the NRC Staff take
enforcement action. ‘ '

3. Materiality — 10 C.F.R. §2.309(f)(1)(iv)

For a contention to be admissible, a petitioner must show “*that the issue raised

*" in the contention is material to the findings the NRC must make to support the

action that is involved in the proceeding.” 10 C.F.R. §2.309(f)(1)(iv). An issue
is only *‘material”’ if ‘‘the resolution of the dispute would make a difference in

the outcome of the licensing proceeding.” 54 Fed. Reg. at 33,172. This means
that there must be some link between the claimed error or omission regarding

- the proposed licensing action and the NRC’s role in protecting public health

and safety or the environment. quinlon Nuclear 'Connecﬁcut, Inc. (Millstone
Nuclear Power Station, Units 2 and 3), LBP-04-15, 60 NRC 81, 89 (2004), aff’d,
CLI-04-36, 60 NRC 631 (2004). .
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4. Concise Statement of Supporting Facts or Expert Opinion — 10 C.F.R.
§2.309()(1)(v)

Contentions muist be supported by *‘a concise statement of the alleged facts or
expert opinions which supportthe . . . petitioner’s position on the issue. . . together
with references to the specific sources and documents on which [it] intends to
rely to support its position.”” 10 CF.R. §2.309(f)(1)(v). It is the obligation of
the petitioner to present the factual information or expert opinions necessary to
support its contention adequately. Yankee Atomic Electric Co. (Yankee Nuclear
Power Station), CLI-96-7, 43 NRC 235, 262 (1996). Failure to do so requires
that the contention be rejected. Arizona Public Service Co. (Palo Verde Nuclear
Generating Station, Units 1, 2, and 3), CLI-91-12, 34 NRC 149, 155 (1991).

Determining whether a contention is adequately supported by a concise allega-
tion of the facts or expert opinion, however, ‘‘does not call upon the intervenor to
make its case at [the contention admissibility] stage of the proceeding, but rather

to indicate what facts or expert opinions, be it one fact or opinion or many, of
which it is aware at that point in time which provide the basis for its contention.”
54 Fed. Reg. at 33,170. A petitioner does not have to provide an exhaustive list -

of its experts or evidence or prove the merits of its contention at the admissibility
stage.” As with a summary disposition motion, the support for a contention may
be viewed in a light that is favorable to the petitioner and inferences that can be
drawn from evidence may be construed in favor of the petitioner. See Palo Verde,
CLI1Y91-12,34 NRC at 155; 10 CFR. §2.710(c).

Nevertheless, *‘[m]ere ‘notice pleading’ is insufficient under these standards.
A petitioner’s issue will be ruled inadmissible if the petitioner ‘has offered no
tangible information, no experts, no substantive affidavits,’ but instead only ‘bare

assertions and speculation.’ ** Fansteel, Inc. (Muskogee, Oklahoma Site), CLI-03-

13, 58 NRC 195, 203 (2003) (quoting GPU Nuclear, Inc. (Oyster Creek Nuclear

Generating Station), CLI-00-6, 51 NRC 193, 208 (2000)). And if a petitioner -
neglects to provide the requisite support for its contentions, the Board should niot

meke assumptions of fact that favor the petitioner, or supply information that
is lacking. Georgia Institute of Technology (Georgia Tech Research Reactor,
Atlanta, Georgia), LBP-95-6, 41 NRC 281, 305 (1995); Duke Cogema Stone &
Webster (Savannah River Mixed Oxide Fuel Fabrication Facility), LBP-01-35,
54 NRC 403, 422 (2001). Any supporting material provided by a petitioner,
including those portions of the material that are not relied upon, is subject to
Board scrutiny. Yankee Atomic Electric Co. (Yankee Nuclear Power Station),
LBP-96-2, 43 NRC 61, 90 (1996), rev'd in part on other grounds, CL1-96-7, 43
NRC 235 (1996). ‘ - ' |

O pational Enrichment Facility, CLI-04-33, 60 NRC st 623; Private Fuel Storage, LL.C. (Inde-
pendent Spent Fuel Storage Installation), CLI-04-22, 60 NRC 125, 139 (2004).
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In short, the information, facts, and expert opinion alleged by the petitioner
will be examined by the Board to confirm that it does indeed supply adequate
support for the contention. Vermont Yankee Nuclear Power Corp. (Vermont
Yankee Nuclear Power Station), ALAB-919, 30 NRC 29, 48 (1989), vacated in
part on other grounds and remanded, CL1-90-4, 31 NRC 333 (1990). But at the
contention admissibility stage, all that is required is that the petitioner provide
“‘some alleged fact or facts in support its position.’* 54 Fed. Reg. at 33,170.

5. Sumdeﬁt Information To Show a Genuine Dispute — 10 C.F.R.
§2.309(f)(1)(vi) ' :

A properly pled contention must contain *‘sufficient information to show that

‘a genuine dispute exists with the applicant/licensee on a material issue of law

or fact.”’ 10 C.F.R. §2.309(f)(1)(vi). Specifically, a contention *‘must include
references to specific portions of the application . . . that the petitioner disputes
and the supporting reasons for each dispute, or, if the petitioner believes that the

~ application fails to contain information on a relevant matter as required by law,

the identification of each failure and the supporting reasons for the petitioner’s

" belief.”” Id.. In contrast to subparagraph (v), which focuses on the need for

some factual support for the contention, subparagraph (vi) requires that there be

_ a concrete and gennine dispute worth litigating. Making a *‘bald or conclusory

allegation that such a dispute exists’” is not sufficient, as a petitioner “‘must
make a minimal showing that material facts are in dispute, thereby demonstrating

. that an ‘inquiry in depth’ is appropriate.’”” 54 Fed. Reg. at 33,171 (quoting

Connecticut Bankers Ass’n v. Board of Governors, 627 F.2d 245, 251 (D.C.
Cir. 1980)). For example, *‘ ‘an expert opinion that merely states a conclusion
(e.g., the application is ‘deficient,’ ‘inadequate,’ or ‘wrong’) without providing
a reasoned basis or explanation for that conclusion is inadequate because it
deprives the Board of its ability to make the necessary, reflective assessment of

_ theopinion.’ ** USEC Inc. (American Centrifuge Plant), CLI-06-10, 63 NRC 451,

472 (2006) (citation omitted) (affirming Licensing Board holding that quotations
from an unintelligible correspondence with purported expert, with no explanation
or analysis of how the expert’s statements relate to an error or omission in the
application, are insufficient to support a contention).

Although a petitioner must demonstrate that a *‘genuine dispute exists'* at the
contention admissibility stage, it need not demonstrate that it will prevail on the
merits. See 54 Fed. Reg. at 33,170-71. Similarly, *‘at the contention filing stage
the factual support necessary to show that a genuine dispute exists need not be in
affidavit or formal evidentiary form and need not be of the quality necessary to
withstand a summaery disposition motion.”’ Id. at 33,171,
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6. New Issues Raised in a Petitioner’s Reply Brief

A petitioner that fails to satisfy the requirements of 10 C.F.R. § 2.309(f)(1) in
its initial contention submission may not use its reply to rectify the inadequacies
of its petition or to raise new arguments. But the reply may respond to and
focus on any legal, logical, or factual arguments presented in the answers.2!

The amplification of statements provided in an initial petition is legitimate and

permissible. Louisiana Energy Services, L.P. (National Enrichment Facility),
LBP-04-14, 60 NRC 40, 58, aff’d, CL1-04-25, 60 NRC 223 (2004).

" B. Ruling on Massachusetts Attorney General Contention
1. AG Contention 1

The Envfmrimental Report for Renewal of the Vermont Yankee Nuclear Power Plant
Fails to Satisfy NEPA Because it Does Not Address the animmwntal Impacts of
Sevem Spent Fuel Pool Aecldents

The essence of this contention is the AG's assertion that Entergy’s environ-
mental report (ER) “‘does not satisfy 10 C.F.R. § 51.53(c)(3)(iv) and NEPA .
because it fails to address new and significant information regarding the reason-
ably foreseeable potential for a severe accident involving nuclear fuel stored in

high-density storage racks in the Vermont. Yankee fuel pool.’”’ Id. at 21. The
AG’s logic or *‘basis’’ is slmightforward. First, the AG points out that NEPA and

10 C.F.R. §51.53(c)(3)(iv) require that ‘‘new and significant information’’ not
previously considered by the NRC in an environmental impact statement (EIS) be
. included in the ER.2 More specifically, the AG argues that the regulation requires
the ER to include new and significant information even if it concerns a Category

1 matter that was otherwise covered in the GEIS. AG Reply at 8. Seoond, the AG ' . '

2 See Louisiana Energy Services, L.P. (National Enrichment Facility), CLI-04-25, 60 NRC 223,

225 (2004) (quoting Final Rule: *‘Changes to the Adjudicatory Process,”” 69 Fed. Reg. 2182, 2203

(Jan. 14, 2004) (reply must be *‘narrowly focused on the legal or logical arguments presented in the
applicant/licensee or NRC Staff answer*)); Nuclear Management Co., LLC (Palisades Nuclear Plant),
CLI-06-17, 63 NRC 727, 732 (2006) (*‘Replies must focus narrowly on the legal or factual srguments
first presented in the original petition or raised in the answers to it™").

22 AG Petition at 21. Unless otherwise noted, our statement of each contention is a direct quote from
the text of the relevant petition.

BThe AG scknowledges that the NRC issved 8 generic EIS (GEIS) to evaluste many of the

common environmental impacts of license renewnls, and therefore NRC regulations do not require
the preparation of a complete ER and EIS for alt aspects.of each license renewal application. AG
Petition at 12-13 (citing 10 CE.R. §§ 51.53(cX(3)(i), 51.71(d)). However, the AG points to 10 CF.R.
§ 51.53(c)(3X(1v), which, consistent with Marsh v, Oregon Natural Resources Council, 490 U.S.
360, 374 (1989), requires that an ER “‘contain any new and significant information regarding the
environmental impacts of licénse renewsl of which the applicant is aware."* AG Petition at 15,
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- asserts that such new and significant information exists concerning the potential

impact of an accident involving a high-density spent fuel pool storage facility. -
Third, the AG says that the ER is defective because it fails to include such new and
significant information. Therefore, fourth, the AG concludes that its contention is
admissible and is within the proper scope of this license renewal proceedmg AG
Petition at 21-23.

The AG summarizes the key elements of his *‘new and slgmﬁcant information"’
relating to the risks of a spent fuel pool fire, as follows:

(a) if the water Ievel in a fuel storage pool drops to the point where the tops of the
fuel assemblies are uncovered, the fuel will burn, (b) the fuel will burn regardless of

_its age, (c) the fire will propagate to other assemblies in the pool, and (c) [sic] the
fire may be catastrophic.

© .Id.at22. The AG éupports his allegation that such new and significant information

exists with five “‘facts or expert opinions,’* see 10 C.F.R. §2.309(f)(1)(v): (1)

~ - the expert declaration and report of Dr. Gordon Thompson, (2) the expert
_ declaration and report of Dr. Jan Beyea,? (3) excerpts from NUREG-1738, (4) the

2006 **Safety and Security of Commercial Spent Nuclear Fuel Storage’* report of

* 'the National Amdemy of Sciences,™ and (5) the terrorist attacks of September 1 1

2001. AG Petition at 22.

The AG argues that NRC never considered this information in its original EIS '
for Vermont Yankee or in the GEIS for license renewals, and thus that Entergy’s
failure to include this new and significant information in its ER contravenes
10 C.ER. §51.53(c)(3)(iv) and Marsh. Id. at 23. The AG also. contends that

_ the environmental impacts of a spent fuel pool accident must be considered by
~ the Staff in the SEIS in order for the Staff to comply with its obligation to

consider significant new information relevant to the environmental impacts of

license renewal because this information has yet to be considered by the NRC in
. a'previous EIS, /d. at 14-15. The AG further asserts that, when the likelihood of

2“Cioﬂ!on R. Thompson, **Risks and Risk-Reducing Options Associsted with Pool Storsge of Spent

~ Nuclear Fuel at the Pilgrim and Vermont Yankee Nuclear Power Plants” (May 25, 2006); AG Petition,

‘Exh. 1, Decl. of Dr. Gordon Thompson lnSnpponof[AG]aConmuonlndPeﬁdon forBlckﬂt
Order (May 25, 2006).

BJan Beyea, “‘Report to the Massachusetts Anonleyﬂmlonme!‘ommalc«wmof
a Spent-Fuel-Pool Fire at the Pilgrim or Vermont Yankee Nuclear Plant’’ (May 25, 2006)); AG
Petition, Exh. 2, Decl. of Dr. Jan Beyea in Support of [AG]'s Contention and Petition fotBaekﬂt
Order (May 25, 2006).

% Committee on the Safety and Security of Commercisl Spent Nuclear Puel Storage, Bosrd on
Radioactive Waste Management, National Resesrch Council, Safely and Security of Commercial
Spent Nuclear Fuel Storage: Public Report (2006).
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a terrorist attack is taken into account, the estimated probability of this type of
accident is within the range that must be discussed in an ER and EIS. /d. at 33-41.

In addition to its argument regarding new and significant information, the AG
also contends that the ER is deficient because it does not consider reasonable

alternatives for avoiding or mitigating the environmental impacts of a severe.

spent fuel pool fire, Id. at 23, 47. Under 10 C.F.R. §51.53(c)(3)(ii)(L), an ER

must contain severe accident mitigation alternatives (SAMAS) for some issues.

See also 10 C.F.R. §51.53(c)(3)(ii). According to the AG, potential SAMAs
for a spent fuel pool fire are ignored, including the alternative of replacing the
high-density spent fuel pool racks with low-density racks and transferring any
remaining spent fuel to dry storage. AG Petition at 47, '
Entergy opposes the AG’s contention, claiming that the environmental impacts
of spent fuel storage are codified as Category -1 environmental issues, and thus
are beyond the scope of this license renewal proceeding. Entergy Answer to AG
at 11-12 (citing 10 C.RR. Part 51, App. B, Table B-1; 10 CF.R. §§51.53(c)

and 51.95(c)). According to Entergy, the AG's attempt to bring these issues

within the scope of the proceeding by invoking section 51.53(c)(3)(iv) falls short
because the generic Category 1 findings resulting from the analysis of the GEIS
are NRC rules and, as such, may only be challenged or altered upon the granting
of a waiver ot rulemaking petition. Id. at 12-13. Moreover, Entergy argues that
the recent decision in San Luis Obispo Mothers for Peace v. NRC, 449 F.3d 1016
(9th .Cir. 2006), is inapplicable here because Commission case law establishes
that, even if terrorism issues require analysis under NEPA, the GEIS concluded
that ““if such an event were to occur, the resultant core damage and radiological

release would be no worse than those expected from internally initiated events.””

Entergy Answer to AG at 25-26 (quoting Duke Energy Corp. (McGuire Nuclear
Station, Units 1 and 2; Catawba Nuclear Station, Units 1 and 2), CLI-02-26, 56
NRC 358, 365 n.24 (2002)). Entergy also challenges the AG’s claim that new and

-significant information exists, arguing that the risks associated with high-density

racking in spent fuel pools were known and considered by NRC long ago and that
nothing new is contained in the AG’s exhibits. See id. at 13-25. '

. The Staff likewise argues that Category 1 environmental issues are outside
of the scope of license renewal proceedings, citing 10 C.F.R. §51.53(c)(2) and
Turkey Point, CLI-01-17, 54 NRC at 6-13, for the proposition that a license
renewal ER need not provide information regarding the storage of spent fuel.
Staff Answer to AG at 11-12. The Staff also relies on Turkey Point, CLI-01-17,
54 NRC at 21-22, in arguing that an ER need not address SAMAs for mitigating
spent fuel pool accidents. Staff Answer to AG at 12-13. According to the Staff,
by asking the Board to address a spent fuel storage issue, the AG is essentially
seeking to have the Board treat spent fuel pool issues as a Category 2 issue, which
runs counter to the prohibition against challenging a regulation in an adjudicatory
proceeding without seeking a waiver., Id. at 14. The Staff also argues that the
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information in the AG petition is not néw and, therefore, need not be included
in the Entergy’s ER as it has already been presented to the NRC. Id. at 16-22.
Finally, the Staff asserts that, to the extent the AG's contention attemnpts to raise
terrorism issues, these issues are also outside of the scope of the proceeding. /d.
at 22-23, ‘

_ In its reply, the AG argues that the case law and regulatory history make clear
that **Category 1 impacts are included in the scope of the new and significant
impacts that must be discussed in an ER pursuant to 10CF.R. § 51.53(c)(3)(iv).”’
AG Repy at 8. The AG maintains that the alternative procedures suggested in
Turkey Point (¢.g., the filing of a waiver petition or a rulemaking petition) are

" inconsistent with NEPA as construed by the Supreme Courtin Marsh. Id. at 9-10.

Further, the AG asserts that Turkey Point is inapposite because it did not deal
with a contention alleging new and significant information, and that its discussion
of issues relating to new and significant information is dicta. Id. at 11. The
AG goes on to explain that the information in its petition is indeed *‘new and
significant.”” Id. at 12-27. Finally, the AG asks the Board to rule that NEPA
requires that Entergy and the Staff consider the environmental impacts of an
intentional attack on the Vermont Yankee spent fuel pool, and then to refer its
ruling to the Commission to determine the applicability of the Mothers for Peace
decision, Id. at 27-28, ' S
The Board rules that, even if the AG has presented new and significant
information related to the risks and environmental impacts of high-density racking
in spent fuel pools, as a matter of law the contention is not admissible because the

. Commission has already decided, in Turkey Point, that licensing boards cannot

admit an environmental contention regarding a Category 1 issue,

" Starting from the proposition that onsite spent fuel management is a Category 1
issue,?” the first step in our reasoning is to confront the apparent conflict between
10 C.ER. §51.53(c)(3)(i) and (iv). Subsection (i) states that an applicant’s ER
*is not required to contain analyses of the environmental impacts of the license
renewal issues identified as Category 1 issués in Appendix B."" Meanwhile,
subsection (iv) specifies that the ER must include ‘“‘any new and significant
information regarding the environmental impacts of license renewal of which
the applicant is aware.”” What if there is ‘‘new and significant™ information
regarding a Category 1 issue? Must the ER include it? The answer, provided by
the Commission, is clearly yes.

In construing 10 C.F.R. § 51.53(c)(3) the Commission has stated: *‘even where
the GEIS has found that a particular impact applies generically (Category 1), the
applicant must still provide additional analysis in its Environmental Report if new
and significant information may bear on the applicability of the Category 1 finding

7110 CF.R. Part 51, App. B, Table B-1.
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atits particular plant.”” Turkey Point, CL1-01-17, 54 NRC at 11 (emphasis added).
Likewise, *‘the applicant must provide additional analysis of even a Category
1 issue if new and significant information has surfaced.”” McGuire/Catawba,
CLI-02-14, 55 NRC at 290. Both Entergy, Tr. at 95, and the NRC Staff, Tr. at
113-14 and 168, acknowledge that the ER must include any new and significant
information (that the applicant is aware of) regarding the environmental impacts
of Category 1 issues.

Similarly, when preparing the SEIS, the Staff must consider any significant
new information related to Category 1 issues. See 10 CFR. $851.92(a)(2),
51.95(c)(3); Final Rule: *‘Environmental Review for Renewal of Nuclear Power
Plant Operating Licenses,’ 61 Fed. Reg. 28,467, 28,470 (June 5, 1996). **The
final SEIS also takes account of public comments, including . . . new informa-
tion on generic findings.”” Turkey Point, CLI-01-17, 54 NRC at 12; see also

McGuire/Catawba, CLI-02-14, 55 NRC at 290-91. Therefore, if the information

that the AG presents is indeed new and significant, the Staff's SEIS needs to
address it. . B '

The second step in our reasoning confronts a more problematic issue: assuming.

arguendo that an ER fails to include new and significant information (known
to the applicant) relating to a Category 1 environrmental issue and thus fails to
comply with 10 C.F.R. §51.53(c)(3)(iv), does this give rise to an admissible
contention? Normally, the answer would be yes. Indeed, the essence of virtually
all admissible contentions is an allegation that the applicant has failed to address,
or has inadequately addressed, some legally required matter, In this case, however,
the Commission has answered this question in the negative. The AG's contention
is therefore inadmissible, :

Our conclusion — that the failure of an ER to include known new and

significant informatiqn concerning a Category 1 issue as required in 10 C.FR.
§51.53(c)(3) cannot give rise to an admissible contention — derives from the

Commmission’s ruling in Turkey Point. First, the Commission identified three
options for addressing new and significant information that might arise after the -

GEIS on Category 1 issues was finalized:

The Commission recognizes that even generic findings sometimes need revis-
iting in particular contexts, Our rules thus provide a number of opportunities for
individuals to alert the Commission to new and significant information that might
render a generic finding invalid, either with respect. to all nuclear power plants or
for one plant in particular, In the hearing process, for example, petitioners with new
information showing that a generic rule would not serve its purpose at a particular
plant may seek a waiver of the rule. Petitioners with evidence that a generic fiding
is incorrect for all plants may petition the Commission to initiate a fresh rulemak-
ing. Such petitioners may also use the SEIS notice-and-comment process to ask the
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NRC to forgo use of the suspect generic finding and to suspend license renewal
proceedings, pending a rolemaking or updating of the GEIS. :

Turkey Point, CL1-01-17, 54 NRC at 12 (citations omitted).

Theimplication of this passage is that a citizen does not have the (fourth) option
of filing a contention to challenge the ER’s failure to include new and significant
information concemning a Category 1 issue. The Commission confirmed this later
in the Turkey Point ruling when it stated that *‘Part 51 treats all spent fuel pool
accidents, whatever their cause, as generic, Category 1 events not suitable for
case-by-case adjudication.” Id. at 22. The Commission added that *‘[a]s we hold
in the text, it is Part 51, with its underlying GEIS, that precludes the litigation of
that issue."” Jd. at 23 n.14. As the NRC Staff pointed out, the fourth option (e.g.,

filing a contention) would obviate the other three, because a logical petitioner

would always opt for it and skip the extra burdens associated with the other three
(¢.g., requesting a waiver of the regulations from the Commission). Tr. at 165.

. Our reading of Turkey Point is consistent with the regulatory history of section
51.53(c)(3)(iv). This requirement — that the ER include any new and significant
information -— was not part of the proposed rule. It was added in the final rule

~in response to objections from the Council on Environimental Quality (CEQ), the

U.S. Environmental Protection Agency (EPA), and members of the public, as
follows: '

Federal and State agencies questioned how new scientific information could be
folded into the GEIS findings because the GEIS would have been performed o far
in advance of the actual renewal of an operating license. ... A group of commenters,
including CEQ and EPA noted that the rigidity of the proposed rule hampers the

" NRC’s ability to respond to new information or to different environmental issues
not listed in the proposed rule.

61 Fed. Reg. at 28,470. ' . '

In response, NRC added 10 CF.R. § 51.53(c)(3)(iv) to expand “‘the frame-
work for consideration of significant new information.”” Id, The Statement of
Contiderations to the final rule refers to SECY-93-032, a Staff memorandum to
the Commission reporting that the addition of section 51.53(c)(3)(iv) resolved the

. CEQ and EPA concerns.? The memorandum explained that the addition of section

51.53(c)(3)(iv) would have little impact on license renewal adjudications because
*‘[l]itigation of environmental issues in a hearing will be limited to unbounded

7 Sse Proposed Rule: **Environmental Review for Renewsl of Operating Licenses,” 56 Fod. Reg.
41,016, 47,027-28 (Sept. 17, 1991), v .

 SECY-93-032, Memorandum from James M. Taylor, EDO, to the Comsmissioners (Feb. 9, 1993),
ADAMS Accession No. MLO51660667.
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category 2 and category 3 issues unless the rule is suspended or waived.’* SECY-
93-032 at 4. (Category 2 and 3 issues.were eventually combined into Category 2.
See 61 Fed. Reg. at 28,474.) The Commission approved the modifications in the
proposed rule and specifically endorsed SECY-93-032.% Commission approval
of SECY-93-032 demonstrates that, when the Commission adopted the final rule,
it contemplated that Category 1 issues could only be litigated after the granting of
a waiver petition pursuant to 10 C.F.R. § 2.335.

The Commission’s intent is also demonstrated by the dialogue that occurred
when the Commission was deliberating the final rule and discussing SECY-
93-032. The briefing covered the resolution of the CEQ and EPA objections
and included an exchange between Commissioner James R. Curtiss and Martin
Malsch, the Deputy General Counsel for Licensing and Regulation. Twice the
Commissioner asked whether, under 10 CF.R. § 51.53(c)(3)(iv) or any other part
of the license renewal regulations, a petitioner could litigate a Category 1 issue
on the claim that there was new and significant information on the issue, Twice
the Deputy General Counsel of NRC answered no, not without first obtaining a
waiver or other approval from the Commission itself. > With this understanding of
the regulations, the Commission approved and finalized section 51.53(c)(3)(iv).
Given this regulatory history, it is clear that an allegation of new and significant

% Memorandum from Samuel J. Chilk, Secretary, to James M. Taylor, EDO (Apr. 22, 1993).
ADAMS Accession No. MLOO3760802. ' '

3 Commissioner Curtiss: **[AJssume for the sake of discussion that the stsff says, “This is not
significant new information," is thst kind of issue subsequently one that can be or you intend to be
cognizable before the board?"* :

Mr. Malsch: *“Well, it would depend. If the information is — the basic answer s they have to
memweConmlnbnﬂmlfmehfoﬂnnhnhquedsigmﬁnmbymmmmdpmym

staff says, “Now, this is not significant.” If it's generic informstion, then the remedy is & petition for

determination about significance.”

Commissioner Curtiss:  *‘So, there's o citcomstance, in other words, where you envision that once
a determination is made under the procedures that you've described with regard to the significance of
the information by the Commission upon the Staff's recommendation, that we would then in turn need
to litigate before the board the significance of that information, whether it was or wasn't significant?

Mr. Malsch:  *‘Not without the Commission’s approval.”

Public Meeting, *‘Briefing on Status of Issues and Approech to GEIS Rulemsking for Part 51"
(Feb. 19, 1993), at 14-15, ADAMS Accession No, MLOS1660665.
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" information relating to a Category 1 issue inay not form the basis of a contention

in a license renewal proceeding, absent a waiver.
Based on Turkey Point and the regulatory history that underlies it, the Board -

-must rule that a petitioner may not challenge an ER’s failure to consider new

and significant information for a Category 1 environmental impact without ﬁrgt
secking a waiver of the generic rle. The environmental impacts of onsite spent
fuel storage are codified in Appendix B to Subpart A of Part 51 and listed as a
Category. 1 issue. 10 CF.R. Part 51, App. B, Table B-1. As the Commission
has: stated, if a party such as the AG believes that there is significant new
information relating to Category 1 license renewal issues, the AG has several
options, including filing a petition for rulemaking, providing the information
to the NRC Staff (which can then seek Commission approval to suspend the
application of the rules or delay the license renewal proceeding), or petitioning

_the Commission to waive the application of the rule. 61 Fed. Reg. 28,740. The

Commission has ruled that its reliance on such GEIS tiering comports with NEPA.

. Turkey Point, CL1-01-17, 54 NRC at 13-14 (citing Baltimore Gas & Electric Co.

v. Natural Résources Defense Council, Inc., 462 U.S. 87 (1983)). Thus, absent a
waiver, a contention seeking to litigate an ER’s failure to include required new
and significant information is not admissible 3

Before concluding this section of the analysis, we note that the parties have
expended substantial effort in debating the factual question as to whether “‘new
and significant information’* exists concemning the risks and impacts of high-
density' spent fuel pool storage. The AG cites to the declarations from Dr.
Thompson and Dr. Beyea, NUREG 1738, the NAS 2006 Report, and the events of
September 11, 2001, as providing such new and significant information. Entergy

-and the Staff respond, at length, that there is nothing new in these reports. Staff
* Answer at 16-21; Entergy Answer at 13-25, '

The Board has three general responses to this factual debate, ﬁmg we. note

-~ that the risks and effects of high-density racking of spent fuel in pools have been
studied and debated since 1979, see AG Petition at 21 (acknowledging that the

- *The Commission’s ruling in Turkey Point (thst an applicant's faihure to provide new and significant
information relating to a'Category 1 issue cannot be adjudicated in a license renewal proceeding) seems

inconsistent with its statement that **[a]djudicatory hearings in individual license renewal proceedings
will share the same scope of issues as our NRC Staff review.”” Turkey Point, CL1-01-17, 54 NRC at
10 (emphasis added). On the one hand, the ER must include new and significant information refating
to Category 1 issues, 10 C.F.R. § 51.53(c)(3)(iv), the Staff must review this information and include
any “significant new circumstances or information"* relating to Catepory 1 issues in supplements to
the draft SEIS, 10 CF.R, § 51.72(s}(2), and the StafT's final SEIS will caver any “'significant new
circumstances or information’ relsting to Category 1 issues, 10 C.E.R. § 51.92(a)X(2). On the other

" hand, absent a waiver of the regulations, those issues cannot be heard in an adjudicstory hearing. -

Under the Turkey Point holding, the permissible scope of a license renewsl sdjudicatory hearing is
narrower than the scope of the Staff"s review.
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issue was recognized as early as 1979), and have been the subject of substantial
litigation. See Carolina Power & Light Co. (Shearon Harris Nuclear Power Plant)
LBP-00-19, 52 NRC 85 (2000), aff'd, CL1-01-11, 53 NRC 370 (2001), and other

cases cited in Staff Answer at 16 n.10. This ground is well trod. Second, we.

note that, for purposes of admissibility, the AG need not prove that the various
- documents actually contain new and significant information, but instead need
only *‘[p]rovide a concise statement of the alleged facts or expert opinions which
support’’ the contention and *‘[plrovide sufficient information to show that a
genuine dispute exists™ on this point. 10 C.F.R. §2.309(f)(1)(v) and (vi). A
ccontention may be plausible enough to meet the admission standards even if it is
ultimately denied on the merits. See Final Rule: *‘Rules of Practice for Domestic

Licensing Proceedings — Procedural Changes in the Hearing Process,”” 54 Fed. .

Reg. 33,168, 33,170 (Aug. 11, 1989). Third, because we conclude that, as a

matter of law, the failure of an ER to include new and significant information

relating to a Category 1 issue is not litigable, we need not determine whether
 the multiple declarations and documents proffered by the AG in fact provide

sufficient information to at least support the admissibility of this contention,
In addition to basing its contention on new and significant information relating

to the risks of high-density racking of spent fuel in pools, the AG alleges that - '
the ER is defective because it fails to address new and significant information

relating to the risks of terrorism (e.g., the terrofist attacks of September 11, 2001).

Although this is a different category of *‘new and significant information,”” the '

same result obtains — the contention is not adjudicable under Turkey Point. If
the AG wants to raise its concerns that new and significant information relating to

by the Commission. See Turkey Point, CLI-01-17, 54 NRC at 12.

“terrorism needs to be considered, it should pursue one of the three paths specified-

We also note that in McGuire/Catawba, the Commission held that there is

no need to address terrorism issues in license renewal proceedings because *‘it
is sensible not to devote resources to the likely impact of terrorism during the
license renewal period, but instead to concentrate on how to- prevent a terrorist
attack in the near term at the already licensed facilities.” McGuire/Catawba,

CLI-02-26, 56 NRC at 365. We agree with the AG that this holding is undercut.

by the Ninth Circuit's decision in Mothers for Peace, 449 F.3d at 1016. The
- Commission, however; gave another reason for rejecting terrorism contentions
in license renewal proceedings. In holding that the GEIS adequately addresses
terrorism issues generically, the Commission stated:

B We also nots that 10 CER. §51.53(c)(3)iv) only requires the ER to include such new and
significant information *‘of which the applicant is aware.” Given our legal conclusion, we need not
delvolmothenﬂndofﬁmergytodmdnemlafmlquecﬁonutowhetheruwulmof.ot
should have been aware of, the information proffered by the AG. '
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Even if we were required by law to consider terrorism under NEPA, the NRC
has already issued a . . . GEIS that considers sabotage in connection with license
renewal, . , . The GEIS concluded that, if such an event were to occur, the resultant
core damage and radiological releases would be no worse than those expected for
internally initiated events,

McGuire/Catawba, 56 NRC at 365 n.24 (citations omitted). This component o
McGuire/Catawba, combined with Turkey Point, leads us to conclude that terror
ism concerns, even assuming new and significant information is presented, ar
riot litigable in a license renewal proceeding and must be handled via rulemakin;

‘or a waiver pétition. -

Finally, we note that the AG's arguments regarding severe accident mitigatio

- alternatives (SAMAs) also fail to establish an admissible issue. The requiremen

for a SAMA analysis is found in 10 CF.R. § 51.53(c)(3)(i)(L), Which states tha
“[ilf the staff has not previously considered severe accident mitigation alterna

. tives for the applicant’s plant in an environmental impact statement or relater

supplement or in an environmental assessment, a consideration of alternative
to mitigate severe accidents must be provided.” An applicant, however, ont:
needs to provide this analysis *‘for those issues identified as Category 2 issues i
Appendix B to subpart A of this part.” 10 CFR. § 51.53(c)(3)(ii). Spent fue
pool storage issues are Category 1 issues. 10 CF.R. Part 51, App. B, Table B-1
Therefore, the regulations clearly indicate that in a license renewal, SAMAs ar
not required for spent fuel pool accidents and this challenge is not admissible. Se
Turkey Point, CLI-01-17, 54 NRC at 21-22,

For the reasons discussed above, AG Contention 1 is inadmissible and th

'AG's hearing request is denied.™ We also note in pessing that the AG has alread:

filed a Petition for Rulemaking under 10 C.F.R. § 2.802 to address this jssue.S I

this petition, the AG argues that

(rJevocation of 10 CF.R. §§ 51.53(c)(2) and 51.95(c) and Table B-1 of Appendix A
to 10 C.F.R. Part 51 will be necessary to ensurs NEPA compliance inthe Pilgrim and
Vermont Yankee license renewal cases if the ASLB or the Commission interprets
those regulations to bar the consideration of significant new information . . . .

Id. at 7. In this petition, the AG repeats his claims that new and significan
information justifies revisiting the issue at this time, /d, at 8-10. Thus we see th

the AG has already begun to pursue the alternative remedies specified in Turke,

Point. CL1-01-17, 54 NRC at 12.

¥ Although the AG is not admitiod t0 the proceeding a8 a party, it may sill participete as o
interested state. See Section VLB, _
3 [AG] Petition for Rulemeking To Amend 10 C.F.R. Part 51 (Aug. 25, 2006).
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2. AG Backfit Peﬁ!ion Under 10 C.F.R. §50.109

In addition to its mterventlon petition, the AG submitted a petition requesting
the imposition of a backfit order pursuant to 10 CF.R. §50.109(a). AG Petition
at 48-50. According to the AG, when the Vermont Yankee facility was initially
licensed, it used open low-density racks that stored smaller quantities of spent
fuel and thus there was no need to consider or design against pool fire accidents.
Id. at 49, Now, however, the Vermont Yankee pool includes high-density storage
racks which, the AG asserts, pose an undue safety risk of pool fire. /d. Based
on this undue risk, the AG asserts that the Commission should require a backfit
order returning the Vermont Yankee spent fuel pool to its original low-density

o storage configuration and using dry storage for any excess fuel. Id. Entergy

opposes the backfit order because such a request is beyond the scope of a license
renewal proceeding. Entergy Answer to AG at 26-27. The Staff contends that the
petition for backfit should be dismissed because the petition is still properly before

the Commission, not the Board, and because NRC regulations do not permit an

“adjudicatory hearing on backfit issues. Staff Answer to AG at 24. In its reply,
the AG acknowledges that non-aging-related safety issues are outside the scope
of license renewal proceedings, and it was for this reason that the AG separately

petitioned the Commission for the backfit order. AG Reply at 31. Thus, accordmg o

to the AG, the backfit petition is still before the Commission. /d.

We conclude that the backfit petition is not currently before the Board.
The Commission’s referral says nothing regardmg the backfit petition and only
mentions the hearing requests ‘‘submitted in response to a notice issued by
the NRC staff that provided an opportunity for hearing on the license renewal
application.” Letter from Annette L. Vietti-Cook, Secretary, NRC, to G. Paul

Bollwerk, Ill, Chief Administrative Judge, ASLBP (June 7, 2006). All parties

agree that the backfit petition. is before the Commission and not this Board.
Entergy Answer to AG at 26-27; Staff Answer to AG at 24; AG Reply at 31,
Therefore, we take no action on the AG's petition for backfit.

A o Rnling on DPS Contentions
1. DPS Contention 1 (Safety)

The Application must be denied because the Applicant has failed to provide the
necessary information with regard to age management of primary containment
concrete in accordance with 10 CF.R. §54.21 such that the Commnss«m cannot
find that 10 CF.R. § 54.29(a) is met.” '

3 HPS Petition a1 10,
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This contention questions whether Entergy has shown that it should be exempt

_from management of the aging of the primary containment concrete wall that

surrounds most of the reactor steel containment vessel or “‘drywell.”” DPS states,
as the *‘basis’’ for this contention, that Entergy’s aging management program
improperly excludes the “‘reduction of strength and modulus of the primary
[concrete] containment structure due to elévated temperature’’ even though the
**primary containment normal operating temperature limit is above the limit for
excluding this atiribute.” Id. at 10. As supporting evidence, DPS points to an
alleged conflict within the application. First, DPS notes that the application states

. that the relevant ASME® code specifies that ‘‘aging due to elevated temperature

exposure is not significant as long as concrete general area temperatures do
not exceed 150°F." Id. (citing Application at 3.5-8). The application goes
on to state that **[d]uring normal operation, areas within primary containment
are within [this] temperature limit{}"’ and therefore, the appllcauon concludes

‘that aging management of primary containment concrete is not needed. Id. at

10-11 (citing Application at 3.5-8). DPS then points out that, elsewhere in the
application, Entergy states that the *“{n]ormal environment in the drywell during
plant operation is . . . an ambient temperature of about 135°F to 165°F.” Id. at 11

~ (citing Application at 2.4-3, which references the VYNPS Updated Final Safety
" Analysis Report (UFSAR) at 5.2-8). DPS notes that the application states that the

steel drywell containment shell is enclosed in the remfomd concrete, Id. at 11
(citing UFSAR at 5.2-7).
In further evidentiary support, DPS provides the declaration of the Vermont

State Nuclear Engineer, Mr. William K. Sherman, who states:

Since the normal environmental maximum of 165°F is above the cut off limit of
" 150°F, and since the concrete surface behind the steel shell will closely match the

drywell ambient temperature, the statement at 3.5-8 of the LRA is not accurate,
and reduction of strength and modulus of -concrete structures due to elevawd
.temperatures is an aging effect requiring management,

DPS Petition, Decl. of William K. Sherman (M ay 26, 2006) 1 8 [Sherman Decl.).
In sum, DPS contends that the application must be denied because it fails to
provide the information (showing that the primary containment concrete ‘‘general
area temperatures’’ do not exceed 150°F) necessary 1o prove that Entergy should

'be excused from managing the aging of the pnmaty contamment concrete. DPS

Petition 8&10—1 1.

37The American Society of Mechanical Engineers (ASME) is an association that develops codes and
standards relsted to materials performance that are commonly sccepted by designers and regulstory
bodies,
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Entergy responds that DPS Contention 1 is ‘‘inadmissible because it is vague
and unsupported by an adequate basis’’ and because it *‘fails to demonstrate the
existence of a genuine dispute conceming a material issue.”* Entergy Answer to
DPS at 11. Entergy asserts that there is no inconsistency between the UFSAR
statement that the normal drywell temperature will be between 135°F and 165°F
and the application statement that ‘‘[d]uring normal operation, [general] areas
within the primary containment’’ do not exceed 150°F. Id. at 12. This, says
Entergy, is because the drywell is cooled by four cooling units. Id. at 13.
Entergy concludes that DPS provides “‘no basis’’ for the ‘‘bald claim’ by Mr.
Sherman that ‘‘the concrete surface behind the steel shell will closely match

the drywell ambient temperature.’” Id. at 14, Entergy does not challenge Mr.

Sherman’s expertise and does not provide declarations or documentation to rebut
Mr. Sherman's assessment. :

The Staff agrees with Entergy that Mr. Sherman’s declaration that “‘the
concrete surface behind the steel shell will closely match the drywell ambient
temiperature’” is an “‘assumption’’ and is *‘impermissibly speculative and con-
clusory and, as such, cannot provide an adequate basis for a contention.'” Staff
Answer to DPS at 11. The Staff complains that Mr. Sherman provides ‘‘no data
or detailed opinion on heat profile changes.”* Id. The Staff cites a prior Licensing
Board case that states that “‘neither mere speculation nor bare or conclusory
assertions, even by an expert, alleging that a matter should be consndered will
suffice to allow the admission of a proffered contention."’**

This Board concludes that DPS Contention 1 satisfies the 10 C. FR

§2.309(f)(1) requirements for an admissible contention. First, DPS has pro-

vided us with a “‘specific statement of the issue of law or fact to be raised or
controverted.”” 10 C.F.R. §2.309(f)(1)(i). In short, DPS asserts that Entergy
has failed to show that the *‘general area temperatures’ of the primary contain-

ment concrete do not exceed 150°F, and thus fails to show that it qualifies for

an exemption from aging management. There is nothing “vague" about this
contention.

Second, DPS has certainly provided us with a *‘brief explanation of the basis'* .
for this contention. DPS's logic is that Entergy’s decision not to establish an

aging management program for the primary containment concrete is not justified
because Entergy has not shown that the concrete general area temperatures do not
exceed 150°F. This explanation is based on an alleged inconsistency within the
license renewal application, together with the simple logic that when one material
is in close proximity to another, the temperature of one may be similar to the

temperature of the other. This rationale, whether ultimately shown to be true in -

3 1d. 8t 12 (citing Exelon Generation Co., LLC (Early Site Permit for Clinton ESP Site), LBP-04-17, ’

60 NRC 229, 241 (2004), which cites Fansteel, CLI-03-13, 58 NRC at 203). In both of the cited cases,
the quoted staterent was dicta,
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this case or not, provides a sufficient explanation of the basis for the contention.
See 10 C.F.R. § 2.309(f)(1)(i).

Third, there is no doubt that this safety contention, which alleges that Entergy
fails to supply information that is related to the effects of aging and that is required
by the license renewal regulations (10 C.F.R. § 54.21), is within the scope of a
license renewal proceeding. See 10 CF.R. §2.309(f)(1)(ii). Likewise, DPS has
demonstrated that this contention is material to the findings that Staff must make
under 10 C.F.R. § 54.29(a) in evaluating the license rencwal application. See 10
C.F.R. §2.309(f)(1)(iv).

The real dispute over the adtmss:blhty of DPS Contention 1 relates to whether

'Mr. Sherman’s declaration, including the statement that “‘the concrete surface

behind the steel shell will closely match the drywell ambient temperature’” is

"*‘bald"’ or **conclusory.”’ See Entergy Answer to DPS at 14; Staff Answer to DPS

at 11. Itis not entirely clear to the Board whether this alleged defectis purported to

" constitute a failure of DPS to provide **a concise statement of the alleged facts or

expert opinions’ that support its position, 10 CF.R. § 2.309(f)(1)(v), or a failure
to provide *‘sufficient information to show that a genuine dispute exists with
applicant/Ticensee on a material issue of law or fact.”” 10 C.F.R. § 2.309(f)(1)(vi).

~ ‘See Tr. at 191-92, 202-04 (Avg. 1, 2006). In any event, Entergy and the Staff

agree that Mr, Sherman’s statement is bald and conclusory and therefore that the
contention cannot stand.

We disagree, and find that DPS’s citation to specific and potentially incon-
s:stent portions of Entergy s documents, together with the declaration of Mr.
Sherman that *‘the concrete surface behind the steel shell will closely match the
drywell ambient temperature’” provide us with alleged *‘facts or expert opinion,’’
‘which are ““sufficient’” to meet the requirements of 10 C.F.R. § 2.309(f)(1)(v) and
(vi). Mr. Sherman’s opinion is supported by a simple, fact-based argument. DPS

_ points out that the concrete surrounding the primary steel containment would re-

quire an aging management when the *‘general areas’’ of concrete exceed 150°F,
DPS Petition at 10-11. DPS then points to another portion of the application
stating that the ambient temperature in the drywell is between 135°F and 165°F.
Id. at 11, Given that the concrete is separated from the steel drywell by a relatively
small gap, Mr. Sherman concludes that *‘the concrete surface behind the steel shell
wull closely match the drywell ambient temperature.’” Sherman Decl. 8. Given
the simple logical inference on which this argument rests, no more explanation is
reqmred to raise a dispute, and clearly a genuine one, regarding the general area
temperature of the pnmary containment concrete,

This is not a case of ‘‘mere speculation nor bare or conclusory assertions,

~ even by an expert, alleging that a matter should be considered." Staff Answer
-to DPS .at 12 (citing the dicta in Clinton, LBP-04-17, 60 NRC at 241, and

Fansteel, CL1-03-13, 58 NRC at 203) (emphasis added). Instead, DPS has clearly
pointed out specific portions of the application that show temperatures higher
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than 150°F and that reveal a potential inconsistency. DPS’s expert does not
make bare assertions that the contention *‘should be considered.” Instead, Mr.
Sherman, whose expertise is never questioned, provides a *‘concise statement,”’
identifying relevant portions of the application and USFAR and indicating that
*‘the temperature of the concrete surface behind the steel shell will closely match
the drywell ambient temperatures.”” This is a facially reasonable proposition that
warrants the review of supporting and opposing evidence that an adjudicatory
hearing will provide.

Nor is this case like the situation in USEC, which was cited by the Staff at oral
argument. Tr. at 280 (citing American Centrifuge, CLI-06-10, 63 NRC at 472). In
that case the petitioner cited garbled and virtually incomprehensible statements by
one Sergio Edwardovich Pashenko,” such as *‘I think that officials information
about radiation situation is very poor and very unconcrete,” and **It's a very bad
model, We must know what wind velocity and what condition in atomospheric
(it about 6*8 = 48) were in this model. The work (play as little children)
only with average result — very bad!! We must understood it!"** In response,
the Commission noted, with some understatement, that **it is unclear just what
Mr. Pashenko reviewed,” that *‘Mr, Pashenko’s brief remarks are difficult to
comprehend’’ and that even PRESS, the sponsor of this witness, did not scem
to understand Mr. Pashenko’s statements. American Centrifuge, CLI-06-10, 63
NRC at 472, ' ' : _

In contrast, the factual material provided by DPS is clear, concise, and
sufficient to create a reasonable (and litigable) concern that the “‘general area’’
temperatures of the Vermont Yankee Nuclear Power Station primary containment

concrete may exceed 150°F. The facts proffered by DPS include several relevant .

sections of the Application and UFSAR and a careful declaration by the Nuclear
Engineer of the State of Vermont that, due to the proximity of the drywell shell
and the primary containment concrete, the temperature of the latter will closely

match the temperature of the former (135°F~165°F). At the contention admission
st'age, W.hl(:h is a lesser threshold than a merits determination or even a summary’
disposition ruling, the Board's purpose in applying 10 CFR. §2.309(f)(1)is -

_only' to "'ensure that the adjudicatory process is used to address real, concrete,
specific issues that are appropriate for litigation.”” Final Rule: *“‘Changes to the

Adjudicatory Process,’” 69 Fed. Reg. 2182, 2202 (Jan. 14, 2004). DPS Contention -

¥The expertise of Mr. Pashenko was never clear. ‘He Isbeled himself as an *‘ecologist” The

totat statement of his education (in his resume) specified *‘Highest level of education with a degree
in both Nuclear Physics and Atomospheric Aerosols.” Petition To Intervene by Portsmouth/Piketon
Residents for Environmental Safety and Security (PRESS) at 71. '

“Petition To Intervene by Portsmouth/Piketon Residents for Environmental Safety and Security
(PRESS) (Feb. 28, 2006) at 37, ‘
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1 meets this critérion. and its factual allegations and attached expert opinion

suffice under 10 C.F.R. § 2.309(f)(1)(v) and (vi).*

2. DPS Contention 2 (Environmental)

The Application must be denied because Applicant has failed to comply with the
requirements of 10 CFR § 51.53(c)(3)(iv) by failing to include new and significant
information regarding the substantial likelihood that spent fuel will have to be
stored at the Vermont Yankee site longer than evaluated in the GEIS and perhaps
indefinitely and thus has failed to provide the necessary environmental information -
with regard to onsite land use in accordance with 10 C.ER. §54.23 such that the
Commission cannot find that the applicable requirements of Subpart A of 10 CFR.
Part 50 have been satisfied (10 C.F.R. § 54.29(b)).42 ‘

As the “basis for this contention, DPS cites 10 C.F.R. §Si.53(‘c)(3)(iv) for

the proposition that the ER must contain any *’new and significant information”’

regarding the environmental impacts of the license rencwal and alleges that

-although the GEIS indicates that the (Category 1) impacts of onsite land use are
" “‘small,” this allegation is based on assumptions that are no longer valid due to

new and significant information that DPS proffers. DPS Petition at 13-14. DPS
argues that such new and significant information shows that *‘the commitment of
onsite land for storage/disposal of spent nuclear fuel from license renewal will be
substantially longer than assumed in the GEIS, and may be indefinite,"’ resulting
*‘in an irretrievable commitment of onsite land with a moderate or large impact.”’

. Id. at 15. According to DPS, the GEIS finding of a small impact is based on *‘the

assumption that the land used for storage of nuclear waste at the reactor site will
not exceed 30 years after the end of the license term,” i.c., the spent fuel at the
Vermont Yankee facility will be removed by 2062. Id. at 13 (citing GEIS at 3-1 to

*3-2). DPS asserts that this **assumption, in turn, relies upon the assumption that

. & permanent high level waste repository, and perhaps even a second repasitory,
- will be in place by that time to receive the reactor wastes.”” Id. (citing GEIS at

6-79 to 6-81),

DPS presents six points as new and significant information that it claims
invalidate the assumption that spent fuel will be removed from the Vermont
Yankee facility by 2062, These are: (1) technical problems at Yucca Mountain
and changes in national policy make it unlikely that a permanent high-level waste

S

4! In sdmitting this contention, we find it unnecessary to rely on the portions of the DPS reply that
Entergy argues improperly mise new arguments or clsims not found in the original petition. See
Entergy Motion To Strike DPS Reply at 10, 14. Therefore, we deny Entergy's motion (o strike the
portions of the DPS reply that relate to DPS Contention 1, :

* 42DPS Petition at 12-13, '
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repository will be in place by 2062; (2) Yucca Mountain cannot accommodate the

quantity of spent fuel expected to be produced through the end of the Vermont
Yankee license renewal term; (3) there are currently no plans to build a second
high-level waste repository; (4) current changes in the national high-level waste
disposal policy make prior schedules unreliable; (5) the federal government (or
a third party) is unlikely to take title for and remove spent fuel generated during
the license renewal term; and (6) given these uncertainties, it is reasonable to
assume that spent fuel generated during the license renewal term will remain at
the Vermont Yankee facility past 2062, and perhaps indefinitely. Id. at 14,

As “‘supporting evidence"* for this allegedly new and significant information,
DPS provides references to the Bush Administration’s Global Nuclear Energy
Partnership (GNEPF) initiative; to the comments of a U.S. Senator concerning the
relationship between GNEP and Yucca Mountain; to a Department of Energy
presentation concerning technical problems with Yucca Mountain; to evidence of
the Western Governors’ Association opposition to Yucca Mountain; to an NRC
news relcase addressing the added security threat following the terrorist attacks of
September 11, 2001; to the statutory waste limit for Yucca Mountain; and to past

failures in establishing an interim waste storage facility. /d. at 15-21. DPS points

out that these delays have a special impact in Vermont because the State placés a
high value on its land use. Id, at 21-24. DPS also asserts that its prior attempts

to comment on the impropriety of the small impact conclusion in the GEIS were

cither ignored or were not adequately addressed by the NRC. Id. at 24-30,
Entergy argues against admitting DPS Contention 2, saying that it impermis-
sibly challenges the Commission’s regulations and raises issues that are outside
the 'scope of a license renewal proceeding. Entergy Answer to DPS at 14,
Specifically, Entergy views this contention as a direct challenge to the Waste
Confidence Rule (10 CF.R. § 51 .23(a)-(b)), the license renewal regulations, and

the generi¢ findings of the GEIS. Id. at 14-15. According to Entergy, challenges .

such as these are barred by 10 C.F.R. §2.335. Id. at 16, Entergy asserts that the
requirement that it provide new and significant information in accordance with

10 C.FR. §51.53(c)(3)Giv) is inapposite because that regulation only requires

. Entergy to provide information ‘‘of which the applicant is aware’ and does
not require that it provide information that some other party believes is new
or significant. Jd. at 16. If some other party, such as DPS, is aware of new
and significant information bearing on a generic finding, Entergy asserts that the

party may raise that information in a hearing only by seeking a waiver of the

generic rule pursvant to 10 C.FR. §2.335(b). Id. at 17. However, becanse DPS
has not complied with section 2.335, Entergy concludes that the Board may not
consider this contention. /d. at 18. Additionally, Entergy attempts to refute DPS's
claim that the information supporting its contention is new and significant by
showing that the Commission already considered these issues when promulgating
the Waste Confidence Rule, /d. at 19-23,
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The Staff also views this contention as a challenge to the Waste Confidence
Rule and thus opposes its admission. Staff Answer to DPS at 14-15. According
to the Staff, the Waste Confidence Rule eliminates the need to discuss the
environmental impacts of spent fuel storage following the license renewal period
in the GEIS, an SEIS, or an ER, meaning these issues are beyond the scope of a
license renewal proceeding. Id. at 15-16. The Staff contends that the requirement
to address new and significant information pursuant to 10 CF.R. § 51.53(c)(3)(iv)
only applies to issues within the scope of a license renewal proceeding, and

.that this regulation therefore does not require an applicant to provide new and

significant information relating to the long-term storage of spent fuel. /d. at 16-17.

‘If a petitioner wishes to challenge issues covered by the Waste Confidence Rule,

the Staff argues that the petitioner must seek a waiver of that regulation pursuant
to 10 CFR. §2.335. Id. at 17. The Staff points out, however, that DPS has not
filed a petition for waiver, and thus the Waste Confidence Rule must stay in effect

in this proceeding. ld. - :

In its reply, DPS argues that its contention properly focuses on Entergy’s

 failure to provide information that is required to be includedin the ER. DPS Reply

at 18. DPS points out that there is no dispute that Entergy failed to address the
environmental impacts of indefinitely storing spent fuel at the Vermont Yankee
facility. Id. Further, DPS asserts the “‘real issue at this stage of the proceeding
is whether [Entergy] is legally required to provide such new and significant
information regarding on-site land use."” I/d. DPS rejects the suggestion by
Entergy and the Staff that it can only raise a contention alleging new and

- significant information if it files a petition for waiver pursuant to 10 C.FR.

§2.335(b) because that position ‘‘ignores the extensive administrative history
confirming that the Commission intends that claims of the existence of new and
significant information warranting modifications to the GEIS are to be partof the

- SEIS and ASLB decision-making process.” Id, at 39,

We find that DPS Contention 2 is inadiissable for the same reason that the

" AG contention is inadmissible. While 10 C.F.R. §51.53(c)(3)(iv) requires an
- applicant to include any new and significant information concerning Category 1

issues that it is aware of, the failure of an applicant to do so is simply not litigable,
absent a waiver under 10 C.F.R. §2.335. See Section II.B.1. We need not, and
do not, decide whether the information proffered by DPS is indeed **new and
significant,” or whether Entergy was, or should have been, aware of it

" 43The storage of spent nuclear fuel Is discussed In the GETS at 670 to 6-86 and is listed o5 a
. Category 1issve in Appendix B to Part S1. Specifically, Table B- of the regulation states thet **[iJhe
i cxpemdlnamelnﬂnwhmohpemhnlﬁmnmnddiﬂmdzomofmmmbenfdy

:ceomnodmdonﬁtewhhsmﬂlenvhmnmhleffemduwghdryorpoo!nmgeunllplmifn
(Continued)
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We also conclude that issues related to the environmental impact of onsite

spent fuel storage after the license renewal term are outside the scope of a license

" renewal proceeding because contentions may not challenge the NRC's Waste

Confidence Rule. Duke Energy Corp. (Oconee Nuclear Station, Units 1, 2, and 3),

CLI-99-11, 49 NRC 328, 344-45 (1999). In relevant part, the Waste Confidence
Rule states:

The Commission has made a generic determination that, if necessary, spent fuel
generated in any reactor can be stored safely and without significant environmental
impacts for at least 30 years beyond the licensed life for operation (which may
include the term of a revised or renewed license) of that reactor at its spent fuel
storage basin or at either onsite or offsite independent spent fuel storage instaliations.
Further, the Commission believes there is reasonable assurance that at Jeast one
mined geologic repository will be available within the first quarter of the twenty-first
century, and sufficient repository capacity will be available within 30 years beyond .
the licensed life for operation of any reactor to dispose of the commercial high-level
waste and spent fuel onginating in such reactor and generated up to that time

10CRR. §51 23(a) Under 10 C F.R. §§ 51.53(c)(2) and 51.95(c)(2), in a license
renewal, the ER and the SEIS do not need to discuss spent fuel storage issues-

related to this generic determination. DPS’s attempt to challenge the storage
of spent fuel after the license renewal term amounts to an impermissible attack

on these regulations. Therefore, for the above-stated reasons, we find that DPS
Contention 2 is inadmissible.#

3. DPS Contention 3 (Safety)
The Application must be denied because the Applicant has failed to fully identify

plant systems, structures and components that are non-safety-related systems, struc-

tires, and components in the security area whose failure could prevent satisfactory
accomplishment of any of the functions of safety-related systems, structures and

permanent repository or monitored retrievable storage is not available.’” 10 CF.R. Pant 51, App. B,

Table B-1. Thmlmummmmemvhmemlhnpmofmiumhnlmgeduﬂng '

the license renewal term are outside of the scope of this license renews! proceeding,

“4 Entergy filed a motion to strike portions of the DIPS reply, claiming it secks to reise new arguments

that were not included in the original petition but fails to address the criteria for nontimely filings. See
Entergy Motion To Strike DPS Reply #t 11-12, 14. Even if we were to considet the purported illicit
information relating to the reply that relates to DPS Contention 2, it would not change our conclusion
that the issues DPS seeks to raise in this contention are outside of the scope of this proceeding.
Therefore, we deny Entergy’s motion to strike the portions of the DPS reply that relste to DPS
Contention 2 because the motion is now moot,
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components in accordance with 10 CF.R. § 54.4(a)(2), such that the Commission
cannot find that 10 C.F.R. § 54.20(a) is met.$3

As the "*basis’’ of this contention, DPS states that Entergy did not include
“‘security systems, structures and components required by 10 CF.R, Part 73,
which “provnde physical security and protect against terrorist activities’ as part
of Entergy’s aging management review. DPS Petition at 31. DPS acknowledges
that these security systems, structures, and components (SSCs) are not safety
SSCs, but explains that their failure *‘could result in the prevention of safety
[SSCs] to perform their safety functions”’ and therefore asserts that the security
SSCs require agmg management review. Jd. According to DPS, the absence
“‘of this screening and aging management review prevcnts the Commission from
completing its review of the requested license renewal in accordance with 10

~ CFR. §54.29(a).” Id.

Under the heading **supporting evidence,’"* DPS allcges that the application

~ fails to identify security-related SSCs for screening despite the fact that the SSCs

of 10 C.R.R. Part 73 fit within the scope of a license renewal as defined in 10

'C.ER. §54.4(8)(2).* Id. at 31-32, DPS asserts that the failure of these physical

security SSCs could allow terrorists to successfully enter the Vermont Yankee

* facility and to disable safety-related SSCs.*® Id, at 32, Accordingly, DPS contends

that Entergy must perform a screening and an aging management review for these
systems, Id.
Entergy opposes the admission of DPS Contention 3, asserting that security

. issues are not within the scope of a license renewal proceeding. See Entergy

Answer to DPS at 24-28, Entergy points out that the Commission has repeatedly
stated that security issues are not among the aging-related questions that are

- relevant in license renewal review. Id. at 24 (citing Millstone, CLI-04-36, 60
.. NRC at 638, and McGuire/Catawba, CLI-02-26, 56 NRC at 364), Given the
. Commission’s clear intent regarding the exclusion of security issues from the

scope of license renewal proceedings, Entergy contends that it is inappropriate
to interpret Part 73 SSCs as being covered by 10 CPR. §54.4(a)(2). Id. at
25. Entergy further argues that, while some nonsafety SSCs are included under

. 4SDPS Petition at 30-31.

46The supporting information regarding DPS Contention 3 is taken essentially verbatim from the
statements appeasing in Mr. Sherman’s declaration. See Sherman Decl, 1] 44-50,

41 Section 54.4(a)(2) states that plant SSCs within the scope of Part 54 include **{a]il nonsafety-
related [SSCs] whose failure could prevent satisfactory accomplishment of any of the functions

" identified in paragraphs (a)(1)(@), (), or (ili) of this section.’* Paragraphs (a)1Xi), (il), and (i)

jdentify the safety-related SSCs thet must remain functional during and following design-besis events,

“3fn an effort to avoid a safeguards information designation, DPS does not identify specific SSCs
that are problematic at the Vermont Yankee facility, but instead cites several general provisions in
Part 73 that involve SSCs. .
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section 54.4(a)(2), security SSCs are not included because a security SSC failure
would not directly prevent proper functioning of safety SSCs. Rather Entergy
asserts such a failure could only impact safety SSCs as the result of an intervening
act (e.g., a terrorist intrusion). Id. at 25-27. N

Citing the same case law as Entergy, the Staff also argues against the admission

of this contention on the ground that it is outside the scope of a license renewal

proceeding. Staff Answer to DPS at 19, The Staff asserts that, even if some
security SSCs are within the scope of section 54.4(a)(2), Commission precedent
establishes that these SSCs are not subject to aging management review and
therefore, by the terms of 10 C.F.R. § 54.21, are beyond the scope of a license

- renewal. Id. at 20-21.. Additionally, the Staff argues that by failing to identify

specific SSCs that fit the definition of section 54.4(a)(2), DPS fails to provide the
necessary factual support for its contention. Id. at 21. '

In its reply, DPS reiterates that Part 73 physical barriers and structures are
within the scope of section 54.4(a)(2). DPS Reply at 4042, Giving the examples-
of vehicle barriers and bullet-resistant enclosures, DPS maintains that security '
equipment is directly linked to safety functions, /d, DPS also argues that the .

terrorist attacks of September 11, 2001, and the decision by the U.S. Court of
Appeals for the Ninth Circuit in San Luis Obispo Mothers for Peace v. NRC,
449 F.3d 1016 (9th Cir, 2006), have made the regulatory history for the license
renewal rules stale. Therefore, says DPS, the 10 C.F.R. §73.55(g) maintenance
rule does not adequately manage the effects of aging for security SSCs, as the
Comrmission maintained in the 1991 Statemeént of Considerations, /d. at43-47.
The Board concludes that DPS Contention 3 is not admissible because, under
co.mmlling Commission rulings, security-related issues are not within the scope of
a license renewal proceeding under 10 C.FR. § 2.309(f)(1)(iii). The Commission
has repeatedly stated that security-related issues are beyond the scope of a
license renewal review. In McGuire/Catawba, the Commission examined whether

termnsm contentions are *“sufficiently related to the effects of plantaging to fall |
within the scope of the*’ safety portion of a license renewal proceeding. CLI- -

02-26, 56 NRC at 364. Upon examining the regulatory history to the license
renewal rules,* the Comnﬁssion_ooncluded that **(t]errorism contentions are, by

#n addressing this issue, the Commission examined the regulstory history for the license renewal

teguhﬁonsandfowsedmmkeymlqmldnp. First, the Statement of Considerations for the 1995

{TThe pottion of the CLB that can be impacted by the detrimental effects of aging is limited to
the design-bases aspects of the CLB. All other sspects of the CLB, e.,, . . . physical protection
(security), . . + are not subject to physical lglngmmumaymnmnpﬁm with

those aspects of the CLB, :
Final Rule; **Nuclear Power Plant License Renewal; Revisions,"* 60 Fed. Reg. 22,461, 22,475 (May 8,
_ : : ' (Continued)
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their very nature, directly related to security and are therefore, under our rules,

unrelated to ‘the detrimental effects of aging.' Consequently, they are beyond the
scope of, not ‘material’ to, and inadmissible in, a license renewal proceeding.”
McGuire/Catawba, CLI-02-26, 56 NRC at 364, The Commission repeated
this principle in Millstone when it affirmed a Licensing Board decision ruling
that terrorism issues are not within the scope of license renewal proceedings.

- CLI-04-36, 60 NRC at 638, In doing so, the Commission specifically stated

**security issues at nuclear power reactors, while vital, ave simply not among the
aging-related questions at stake in a license renewal proceeding.”’ Id.

These two cases make clear that security issues are outside the scope of license
renewal proceedings. The only attempt that DPS makes to address this adverse
precedent is to argue that the license renewal rules predate the September 11,
2001, terrorist attacks and the Mothers for Peace decision. See DPS Reply
at 43-47." This argument is unpersuasive on both counts. First, the Millstone

‘and McGuire/Catawba cases were decided after the September 11th attacks.

The Commission emphasized that it *‘takes its security responsibilities seriously
and has taken numerous regulatory steps to enhance security at nuclear power

reactors.”’ Millstone, CL1-04-36, 60 NRC at 638.%

Second, the Mothers for Peace decision is a NEPA decision that is not relevant
to the current discussion of whether a security-related safety (i.e., ARA-related)
contention may be admitted in alicense renewal proceeding, In Mothers for Peace,

_the Ninth Circuit held that, given NRC's substantial consideration of terrorist

attack scenatios under the AEA, NRC is not entitled to refuse categorically to

- consider the environmental effects of a terrorist attack on a nuclear facility under

NEPA. Mothers for Peace, 449 F.3d at 1035. DPS Contention 3 is not based

- on NEPA. Instead, it is a safety contention based on the AEA. Accordingly,
Millstone and McGuire/Catawba, not Mothers for Peace, are controlling. Given

1995). Second, the Statement of Considerations for the l”iMmﬂmh “‘concludes that

. amv!ewolmeadeqmcyofexisﬁngleaﬁtyphmlsnotnecamynpmofmaﬁcemmwﬂ

review process.” Final Rule: *“Nuclear Power Plant License Renewal," 56 Fed. Reg. 64,943, 64,967
(Dec. 13, 1991). )
01t is because of the importance of security systems thet the Commission does not wait until the
lioememewalmgemnddmsmeuglngofmﬂtymm.bmndmwﬁvely manages them
~under the current licensing basis, See, ¢.2., I0C.FR. 8§ 73.46(gX1), 73.55(2)(1). As the Commission
explained in the 1991 Statement of Considerations for the Hicense renewal rule: s
- The requirements of 10 CFR part 73, notably the testing and maintenance requirements of
10 CFR 73.55(g), includs pravisions for keeping up the performance of security equipment
nmmlnwdnmmm-pnlmﬁmm«m«mmnummﬂm
an acceptable. physical protection system, changes that would decrease the effactiveness of
the system cannot be made without filing an application for license amendment in accordance
with 10 CFR 50.54(pX1). ) : :

" 56 Fed. Reg. st 64,967,
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this precedent, we find that security SSCs do not fall within the scope of section
54.4(a)(2). The issues raised are beyond the scope of this license renewal
proceeding, and therefore DPS Contention 3 is not admissible.%!

4. DPS “‘Reservation” of Right to File Contentions on Energy
Alternatives :

In addition to submitting the three oontentioné discussed above, DPS states
that because the Staff has yet to develop an SEIS, DPS cannot file contentions

related to energy alternatives at this time, but it reserves the right to do so should

subsequent filings by Entergy or the Staff require such an action. DPS Peétition at
9. Under NRC rules, a petitioner must file contentions based on the documents

and information available at the time the petition is filed. 10 CF.R. § 2.309())(2).
With regard to NEPA issues, the regulation states ‘‘the petitioner shall file -

contentions based on the applicant’s environmental report’’ but “‘may amend

those contentions or file new contentions if there are data or conclusions in the
NRC draft or final environmental impact statement, environmental assessment,’
or any supplements relating thereto, that differ significantly from the data or

conclusions in the applicant’s documents.”* 10 C.F.R. § 2.309(f)(2). Therefore,
no “‘reservation of rights’’ is necessary. To the extent that the draft or final SEIS
contains data or conclusions that differ significantly from the data or conclusions
in Entergy’s environmental report or in the GEIS, DPS is entitled to use 10 C.F.R.
§ 2.309(f)(2) as the grounds to file a new or amended contention. However, should
DPS file an energy alternatives contention that is not based on new information,

i.e.,, data or conclusions that differ significantly from data or conclusions in-

Entergy’s ER or the GEIS, the contention can only be admitted upon a favorable
balancing of the factors found in 10 CF.R. §2.309(c).® - '

e —————————

"Enugyﬁledamoﬁontom'lkepon!omofdneDPSmply.clﬁmingltseebtonisenewtrgmm
that were not included in the origina} petition but fails to-address the criteria for nontimely filings,
See Entergy Motion To Strike DPS Reply at 12, 14, Considering the purported illicit information
relating to the reply that relates to DPS Contention 3 would not change our conclusion that the issues
DPS seeks to raise in this contention are outside of the scope of this proceeding. Thercfore, we
deny Entergy’s motion to strike the portions of the DPS réply that relate to DPS Contention 3 as the
controversy is moot, ‘

52 Any new, amended, or nontimely contentions would also have to meet the requirements of 10
CF.R. §2.309(f)X1). See Entergy Nuclear Vermont Yankee, LLC (Vermont Yankee Nuclear Power
Station), LBP-06-14, 63 NRC 568 (2006).
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D. Ruling on NEC Contentions
1. NEC Contention 1 (Environmental)
Entergy Failed to Assess Impacts to Water Quality.™

In its only contention filed under NEPA, NEC asserts that Entergy’s environ-
mental report (BR) failed to **sufficiently assess[]'* the environmental impact.s of
the license renewal, specifically the impacts of increased thermal discharges into

_the Connecticut River over the 20-year license extension period. NEC Petition at
10, 13. NEC points out that Entergy acknowledges that the continuing thermal
discharge effects from the renewal are classified as a Category 2 issue, Id. at 11
(citing ER at 4-16). However, NEC argues that Entergy’s effort to address the
issue in its ER is flawed because it relies on a National Pollutant Discharge Elim-
ination System (NPDES) permit* issued by the state. /d. Rather than providing
an assessment of the environmental impacts of its thermal discharges, *‘Entergy
simply concludes that the impact of this increased discharge is small because an
NPDES permit may be issued.”” NEC Petition at 11. NEC objects to the failure of

" the ER to address the environmental impact of its thermal discharges and states

that extended use of the once-through cooling system at Vermont Yankee would
result in a one-degree increase in water temperature, which may have significant
impacts on the biota in the river. Id. NEC argues that Entergy’s reliance solely on
its NPDES permit is not sufficient because the permit is under appeal and, even
if issued, will only be valid for 5 years (2006-2011), and thus will not cover the
cumulative impacts of thermal discharges over the 20-year period of the license
renewal term (2012-2032). Id. NEC asserts that Entergy’s ER fails to provide a
sufficient basis for the **hard look"® at environmental impacts that NEPA requires.
Id. at 12. Furthermore, says NEC, by failing to provide a convincing rationale for

- . it statement that the impacts of its thermal discharge are small, Entergy has failed
" to comply with NRC regulations requiring it to include *‘adverse infonna!’ion" in

its environmental report. Id. (citing 10 C.E.R, § 51.45(e)). ,

NEC submits the declaration of Dr. Ross T. Jones, a researcher in ecology
and evolutionary biology who specializes in aquatic species, in support of the
contention, Dr. Jones asserts that the populations of some native species found in
the Coninecticut River have declined in recent years, and he cites several studies
that show how temperature increases can affect the behavior and physiology of

" such species. NEC Petition, Exh. 6, Decl. of Dr. Ross T. Jones, Ph.D. (May 24,

-

53 NEC Petition st 10. , _

54 NPDES permits are lssved by the U.S. Environmental Protection Agency (EPA) or by authorized
states, pursuant to section 402 of the Federal Water Pollution Control Act of 1972 (FWPCA, Clean
Water Act, or CWA), 33 U.S.C. § 1251 ef seq. NPDES permits impose effiuent limitations and other
requiremnents on Facilities that discharge pollutants into the waters of the United States.
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2006), 9 10 [Jones Decl.]. He concludes that a 1-degree temperature increase could
have a significant impact on heat-sensitive native species, and that understanding
this impact is ‘‘even more important if the thermal discharge is going to be
occurring for a twenty-year period.’* /d. 5 11-12. ‘
Entergy responds with the claim that NEC Contention 1 is inadmissible as
a challenge to NRC’s license renewal rules and *‘barred” by the FWPCA.
Entergy Answer to NEC at 11. First, Entergy asserts that NEC's petition is a
*‘mischaracterization of the Application’® in that it implies that the temperature
increase i3 related to the license renewal, which is not the case. /d. Entergy claims
that 10 C.FR. § 51.53(c)(3)(ii)(B) expresses Entergy’s only obligations here. /d.

at 12. This regulation specifies that applicants with plants that have once-through -

cooling water systems

shall provide a copy of current Clean Water Act 316(b) determinations and, if
necessary, a 316(a) variance in accordance with 40 CFR part 125, or equivalent

* State permits and supporting documentation. If the applicant can not provide these
documents, it shall assess the impact of the proposed action on fish and shellfish
resources resulting from heat shock and impingement and entrainment.

10 CFR. §51.53(c)(3)(ii)}(B). Entergy argues that the NPDES permit it will
provide is Vermont's 316(a) determination, and that *[t]herefore, under NRC
rules, no further analysis [is] required’’ and NEC’s contention is barred. Entergy
Answer to NEC at 12, o

Entergy points out that section 511(c) of the FWPCA specifies that nothing
in NEPA authorizes NRC to review or impose any *effluent limitation or other
[FWPCA] requirement’* as a condition of a license. Id. at 13, If *‘the EPA or
an authorized state has approved a plant's cooling water system,’’ says Entergy,
the NRC must *‘weigh the overall project in light of the conclusions of the EPA

or authorized state” and ‘‘must take that assessment at face value.’’ Id. at 14, -
“Additional analysis is not appropriate. Id. (citing Tennessee Valley Authority - -

(Yellow Creek Nuclear Plant, Units 1 and 2), ALAB-515, 8§ NRC 702, 712-
13, 715 (1978)). According to Entergy, the NPDES permit and its supporting

. dchmentation provide an assessment that *'is dispositive in this proceeding.”’ Id,
at 16. :

In addition, Entergy argues, the contention should be rejected on the ground
that “‘it is not supported by a basis indicating any genuiné dispute concerning a
material issue.” Entergy Answer to NEC at 11, NEC’s expert does not assert that
thermal discharges will cause declines in aquatic species, says Entergy, but rather
that such declines may occur and that additional studies are needed. Id. at 17.

The example of adverse effects on the shad population were due to temperature -
changes of 9 to 18 degrees, far larger than permitted under the Vermont Yankee -

NPDES permit. /d. at 18. Entergy asserts that such *“bare or conclusory assertions,
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even by an expert’’ are not sufficient to support admission of a contention, Id.
(citing System Energy Resources, Inc. (Early Site Permit for Grand Gulf ESP Site),
LBP-04-19, 60 NRC 277, 289 (2004)). Because NEC has not provided sufficient
support, says Entergy, Contention 1 fails to meet the contention admissibility
standards of 10 C.F.R, §2.309(f)(1) and should be rejected. :

The NRC Staff does not object to admitting Contention 1 provided that it
is limited to considering the éffects of a i-degree temperature increase on the
American shad population during the license renewal period. Staff Answer to
NEC at 8, However, the Staff goes on to complain that NEC's expert does not
provide any information to explain why the impacts of a 1-degree increase in'the
river temperature would be any different from the impacts under a prior permiit
and why Entergy’s characterization of the impacts as ‘‘small’’ is incorrect. /d. In

_ - the absence of such a showing, says the Staff, NEC has fajled to show a genuine
_ dispute with the Applicant as required by NRC regulations, Id. Accordingly, the

Staff urges the rejection of *‘any basis challenging the adequacy of Entergy’s
assessment”” and asserts that the only contention basis that remains is the “‘alleged
absence of an assessment of the impacts of the discharge temperature increase,
which can be cured by the submission of the amended [NPDES] permit.”* Id. at
9 (emphasis added). The Staff also notes that, to the extent that NEC seeks to

. have the NRC impose environmental monitoring conditions, the contention must

be rejected as beyond NRC's authority. Id.

In its reply, NEC disputes the claim that the NPDES permit — “‘an expired
permit that, if renewed, may not be renewed under the same terms and would
expire before any license renewal issues'* — disposes of Entergy’s NEPA obl;-
gations during the license renewal term. NEC Reply at 2. NEC asserts that
Entergy is also obligated to obtain a state water quality certification under section

. 401 of the FWPCA, 33 U.S.C. §1341, and that Entergy has not done so. Id,
- at 3. Furthermore, says NEC, the NPDES permit that Entergy submitted with

its answer expired the day after it was signed and is therefore not current. Id.

‘at 4, Whatever the status of the permit, however, NEC claims that the extensive

monitoring requirements contained therein *‘underscore(] Entergy's failure to
provide a sufficient assessment of its discharge’s impacts.”” Id. at 5. NEC
also points out Entergy’s statement that there is a 1-degree temperature increase
related to an increase as measured at a specific point in the Connecticut River —
Station 3 — 1.4 miles downstream from the discharge point, and notes that the
temperature increases will be greater than 1 degree above that point. Id. at 11-12.

" Finally, NEC rejects the proposition that FWPCA § 511 preciudes NEPA review
- from looking beyond an NPDES permit and states: '

Entergy misreads this provision. It only states that NEPA shall not beldeemed
to authorize federal agencies to review a state’s water quality standards (effluent
limitations) established under the [FWPCA] or the adequacy of a § 401 water quality
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cettification. Id. See also S.D. Warren, 547 U.S. at _, 126 S.Ct. at 1852, n.8.
Requiring an adequate assessment is not a challenge to Vermont's Water Quality
standards or the effluent limitations they establish,

Id at 14,

- Entergy’s motion to strike portions of NEC’s reply challenges those portions
of the argument that related to section 401 of the FWPCA and others that relate to
temperature increases of greater than 1 degree on the grounds that these matters
exceed the scope of the original contention. Entergy Motion To Strike NEC
Reply at 9-12, 14. NEC argues that all of its reply is permissible and asserts that
references to section 401 of the FWPCA merely add support to its claim that no
NPDES permit could ever demonstrate compliance with the Act for the entire
20-year license renewal period. NEC Opposition to Entergy Motion To Strike
NEC Reply at 6. With regard to Entergy’s arguments that NEC must limit jts
contention to a 1-degree temperature increase, NEC states that it is a *‘truism'*
that *‘[h]eating the Connecticut River by 1°F a mile and one-half downstream
from the plant obviously requires a much higher discharge temperature that will
heat portions of the River closer to the point of discharge by much more than one
degree,” and there was nothing objectionable in NEC's pointing this out in its
reply. Id. at 8. o : o o

The Board concludes that NEC Contention 1 is admissible under 10 CER.
§2.309(f)(1). As an initial matter, 10 C.FR. §2.309(f)(1)(i) is met because NEC.
has provided a *‘concise statement of the law or fact to be raised or controverted’’
— “‘whether Entergy’s [ER] sufficiently assesses the impacts of increased thermal

discharges over the requested twenty-year license extension.’*S NEC has satisfied

10 CF.{{. § 2.309(F)(2)(ii) by providing a *‘brief. explanation of the basis’* or logic
underlying the contention — that the ER contains an insufficient analysis of the
. thermal impacts in the Connecticut River and merely refers to an NPDES permit,

which is under appeal, of allegedly uncertain status, and does not cover the 20 '

years covered by the proposed license renewal. /d. at 11. ‘The issue of whether
the ER complies with the provisions of 10 C.FR, Part 51 relevant to Category
2 environmental matters is certainly “‘within the scope’ of a license renewal
proceeding and *‘tnaterial,’’ as required by 10 C.F.R, § 2.309(f)(1)(ii) and (iv),

5 NEC Petition at 13, With regard to the NRC Staff's argument that the contention can be admitted
if litmited to a I-degree increase, we believe that the contention munbemdmsombly.l’oruunplc,
wedonotbeﬁevethatNECisallegingdenng!qplmingtoimmdntempmmolﬂn
Cmnectianiverbyldegmeformmhelmgthoftheﬁm.bmhwsﬁummddmmnof
the discharge point, from the river's source to the sea. Instead, it appears that the 1-dsgree increase
is measured at some specific point downstream of the place where the plant’s outfall pipe discharpes
heated water into the Connecticut River, Above that measuring point (and below the outfall) there
will be a mixing zone where the tempersture increase in the tiver will be greater than | degres; Below
thet measuring point, the temperature increase in the river will likely be less than | degree.
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respectively, The declaration of Dr. Jones is the type of ‘‘concise statement of the
alleged facts or expert opinions’* required by section 2.309(f)(1)(v). Suggestions
that Dr. Jones’ declaration is *‘bare or conclusory,” Entergy Answer to NEC
at 18, are without merit. He has provided extensive information to support his
conclusions, and efforts to refute that information on substantive grounds are
inappropriate at the contention admissibility stage of the proceeding. And the
challenges to NEC’s petition indicate that questions of both law and t:act are
sharply disputed, satisfying the requirement that a genuine dispute exist. 10
C.F.R. §2.309(f)(1)(vi).. _ ‘ ]

The main focus of the pleadings thus far seems to concern several substantive
and merits-related issues. Although it is not this Board’s intent to resolve all
questions related to this contention at this early stage in the proceeding, some
discussion of our reasoning in this matter is appropriate at this point.

First, we reject Entergy’s assertion that this contention is barred by section
511(c) of the FWPCA. This is apparent both from the basic structure of NEPA
and from the literal language of section 511(c). The basic scheme of NEPA is
to require federal agencies to analyze the environmental impacts of each major
federal action significantly affecting the environment. NEPA is procedural only
and does not specify that the agency must take the least environmentally damaging

. course of action. NEPA assumes, but does not impose or require, that the action

under environmental study is subject to other laws, regulations, and licenses,
such-as water, air, hazardous waste, zoning, and traffic regulations and permits.
While the NEPA environmental impact statement process considers information

_ regarding such other legal requirements, the fact that the applicant is subject to,
- and complying with, them does not obviate the NEPA mandate that the federal

agency perform an EIS covering these topics. Thus, NRC's NEPA regulations
State: . . : o

Due consideration will be given to compliance with environmental quality standards
and requirements that have been imposed by Federal, State, regional, and local
agencies having responsibility for environmental protection .. . . The environmenital
impact of the proposed action will be considered in the analysis with respect to
‘matters covered by such standards and requirements ‘irrespective of whether a
certificate or license from the appropriate authority has been obtained. :

" 10 CFR. §51.71(d). More importantly for purposes of NEC Contention 1, the
NRE.regulations flatly state that

[clompliance with the environmental quality standards and requirements of the -
Federal Water Pollution Control Act. . . is not a substitute for and does not negate
the requirement for NRC to weigh all environmenital effects of the proposed action,
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. including the degradation, if any, of water quality, and to consider alternatives to
- the proposed action that are available for reducing adverse effects.

10CFR. §51.71(d)n.3. '
Turning to the specific language of section 511 of the FWPCA, nowhere

does it relieve NRC, or any federal agency, from the basic NEPA duty to do an

EIS covering *‘all environmental effects . . . including water quality.” Section

511 merely states that NRC cannot second-guess or impose its own effluent

limitations, or other water quality requirements that EPA or the State may impose
under the FWPCA. The statutory language specifies that

Nothing in [NEPA] shall be deemed to —
(A) authorize any Federal agency . . . to review any effluent limitation or other

requircment established pursuant to this Act or the adequacy of any certification

under- section 401 of this Act; or

" (B) authorize any such agency to impose ai a condition preeed§nt to the issuance
of any license or permit, any effluent limitation other than any such limitation
“established pursuant to this Act.% '

In an early case, the Appeal Board construed section 511(c) as follows:
*“This Commission still must consider any adverse environmental impact that
would accrue from the operation of the facility in compliance with EPA-imposed
[FWPCA] standards; but it cannot go behind either those standards or the
determination by EPA or the state that the facility would comply with them.”
Public Service Co. of New Hampshire (Seabrook Station, Units 1 and 2), ALAB-
366, 5 NRC 39, 52 (1977). The Commission subsequently quoted this decision
with approval, adding that **[t]he relationship of EPA and this Commission in the

present setting may be summarized thus: EPA determines what cooling system |

& nuclear power facility may use and NRC factors the impacts resulting from

the use of that system into the NEPA cost-benefit analysis.”* Public Service Co.”

g’ glggv)v Hampshire (Seabrook Station, Units 1 and 2), CLI-78-1, 7 NRC 1, 26
Thus, we reject Entergy’s assertion that section 511(c) of the FWPCA bars
FIEC Contention 1. Certainly, section 511(c) bars NRC from reviewing or
imposing effluent limitations, water quality certification requirements, or other
FWPCA requirements. But it does not bar NRC from including water quality
matters in its assessment of the environmental impact of the license renewal. To

3633 U.S.C. § 1371(cX2). A recent Supreme Court case has taken note of this prohibition in its
analysis. 5.D. Warren Co. v. Maine Board of Environmental Protection, 126 S, Ct. 1843, 1853 n.8
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the contrary, NEPA requires the NRC to do so. The required EIS, including water
quality matters, then becomes a basis for NRC’s ultimate NEPA determination of
“swhether or not the adverse environmental impacts of license renewal are so great
that preserving the option of license renewal for energy planning decisionmakers
would be unreasonable at the license renewal stage.’* 10 C.ER. § 51.95(c)(4); see
also 10 CFR. §51.71(d)n.3.

Tuming to the specifics of NEC Contention 1 and the pleadings, we see that
they focus on a second set of regulatory issues that are narrower and more dl.fﬁcu'lt
than the section 511(c) issue. For example, a key issue raised by the pleadings is
whether Entergy has satisfied the requirement that renewal applicants with plants
with once-throngh cooling water systems

shall provide a copy of current Clean Water Act 316(b) determinations and, if

necessary, a.316(a) variance in accordance with 40 CFR part 125, or equivalent

State permits and supporting documentation. If the applicant cannot provide these

documents, it shall assess the impact of the proposed action on fish and shellfish
" resources resulting from heat shock and impingement and entrainment.

10 C.FR. § 51.53(c)(3)(ii)(B). Entergy points to the March 30, 2006, amendment
to its NPDES permit that was issued by the State of Vermont and claims that this
document satisfies the first prong of section 51.53(c)(3)(ii)(B).> But the meaning

~and status of that amendment to the NPDES permit are unclear, given that the

permit expired on March 31, 2006, is the subject of an appeal, and was recently

- stayed. Entergy Nuclear/Vermont Yankee Thermal Discharge Permit Amendment

(State of Vermont Envil. Court, Docket No. 89-4-06 Vtec, August 28, 2006)
(Appeal of Connecticut River Watershed Council, et al.). If the NPDES permit,
which addresses the increased thermal impact of the Vermont Yankee facility,
is valid and effective, then the first prong of 10 CF.R. §51.53(c)(3)(ii)(B)
is satisfied, If not, then the second prong requires Entergy to ‘‘assess the
impact on fish and shellfish resources resulting from heat shock.”” 10 CFR.

- § 51.53(c)(3)(ii)(B). Presumably, as specified by the NRC Staff, these factual

issues will be confronted in the litigation of NEC Contention 1.

Another issue concerning thermal impacts on aquatic systems is whether 10
C.F.R. §51.53(c)(3)(ii)(B) is the only requirement the applicant must meet. The
regulation focuses only on *‘heat shock.” Does NEPA require an assessment of
all environmental impacts of thermal discharges into a river or only the *‘heat
shock’’ impacts? Are the general ER requirements found at 10 C.F.R. §§ 51.45(c)
and 51.53(c) displaced, or instead merely supplemented, by the more narrow 10

STLetter from Ted A. Sullivan, Site Vice President, Vermont Yankee Nuclear Power Station, to
Nuclear Regulatory Commission (License Renewal Application, Amendment No. 6) (July 27, 2006),
ADAMS Accession No. m.062130080. ' ,
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C.ER. § 51.53(c)(3)(ii)(B)? This is a matter of regulatory interpretation we need
not reach today.’ .

Likewise, NEC Conitention 1 raises the issue of the dichotomy of the time
periods covered by the respective permits. Entergy is asking for license renewal
that will cover the period from 2012 to 2032. In order to comply with NEPA,
NRC must assess the environmental impacts, including thermal water impacts, for
the 20 years in question, Meanwhile, Entergy’s NPDES permit (and/or FWPCA
316(b) determination), even once it is final and effective, will expire in 5 years,
Under these circumstances, does Entergy satisfy 10 C.F.R. §51.53(c)(3)(ii)(B)
and Part 51 in general, and does NRC satisfy its NEPA duties, by simply attaching
a copy of an NPDES permit that will expire before the NRC license renewal
even takes effect? Again, this is a legal and factual issue squarely raised by NEC
Contention 1. R

Tuming to another aspect of this contention, in its motion to strike, Entergy
takes particular umbrage at those portions of NEC’s reply that make reference to
certification under section 401 of the FWPCA. Entergy Motion To Strike NEC
Reply at 9-11. According to Entergy, *‘the original contention does not relate to
whether a 401 certification is required,’” and ‘“NEC's new claims regarding 401
certification {are not] related to the purported bases for the original contention.”’
Id. at 9-10. Entergy also takes exception to NEC's reference to temperature
increases of greater than 1 degree in certain paits of the river. Id. at 11. NEC
respands that all of its reply “‘contains only permissible argument and information
directly responsive to Entergy and the NRC Staff answers.’’ NEC Opposition to
Entergy Motion To Strike NEC Reply at5. - , ‘

The Board grants in part and denies in part Entergy’s motion to strike portions
of NEC’s reply. We agree with Entergy that NEC’s attempt to introduce an
entirely new argument regarding the alleged need for a section 401 certification is
not perriissible in a reply. See Section ITL.A.6. We therefore strike those portions

of NEC’s reply that relate to certification under section 401 of the CWA: the

last eight lines of page 3, the first two lines of page 4, the first and second full

paragraphs on page 6, and the last five lines of the first full paragraph on page 14,

. We deny Entergy’s motion with respect to all other portions of the reply related
to NEC Contention 1, for reasons already stated above.® See supra note 55,

58 As a general matter, an applicant’s environmental report must include **a discussion of the status
of complisnce with applicable environmental quality standards and requirements including, but not
limited to, . ... thermal and other water pollution limitations or requirements which have been imposed
by Federal, State, regional, and local agencies.” 10 CF.R. § 51.45(0) {emphiasis added). The question,
then, is not whether Entergy mwust provide any information on the effects of thermal efflvents in its
ER, bt rather whether the materials Entergy has submitted satisfy all obligations in this area.

¥ The Board will address NEC's motion to amend this contention at later date, See NEC's Late
Contention os, Ahernatively, Request for Leave To Amend or File a New Contention (Aug. 7, 2006).
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2. NEC Contention 2 (Safety)

Entergy’s License Renewal Application does not include an adequate plan to monitor
and manage the effects of aging [due to metal fatigue] on key reactor components
that are subject to an aging management review, pursuant to 10 C.F.R. § 54.21(n)
and an evaluation of time limited aging analysis, pursuant to 10 CF.R. § 54.21(c).&®

NEC's first safety contention alleges that section 4.3 of Entergy's application
acknowledges that *‘key [reactor) components will crack and/or fail due to. metal
fatigue during the proposed renewed license term’’ but that Entergy has fmlo:(! to
demonstrate that these aging effects will be adequately managed. NEC P.etmon
at 14-15, The regulations specify that each renewal application must contain ‘‘an
evaluation of time-limited aging analyses (TLAAs®)’* wherein:

The applicaitt shall demonstrate that — L

(D) The analyses remain valid for the period of extended operation;:

(ii) The analyses have been projected to the end of the period of extended
operation; or A _ : ,

(iii) The effects of aging on the intended function(s) will be adequately managed
for the period of extended operation, . ' 4 :

10 C.F.R. § 54.21(c)(1)(i)-(iii). NEC also cites 10 C.F.R. § 54.21(a)(3) (the appli-
cation must *‘demonstrate that the effects of aging will be adequately managed**).
NEC Petition at 16, : ‘
According to NEC, Table 4.3.3 of the application shows that Entergy does not
meet the first two requirements of the regulation, i.e., subsections (i) and (ii).
Id. at 15. NEC alleges that Entergy’s own data show that the *‘cumulative vse
-factors (CUFs) that identify which plant component is likely to develop cracks
(CUF > 1.0) during the extended period of operation® is greater than 1.0 fora
number of key reactor components and piping. Id,, Exh. 7, Decl. of Dr. Joram
Hopenfeld (May 12, 2006) 71 8-10 [Hopenfeld Decl.]. NEC asserts that these data
indicate that Entergy’s time-limited aging analyses (TLAAs) for metat fatigue are
not valid for the entire period of license renewal and cannot be projected to the

“?NBCMﬁonntl4;ThislsndheuqmofﬂnﬁmmorNECueeﬂmmCmMﬁon2.
Mmmlyuptmmeﬂmmofmepedﬁmmmmedﬂeofﬂnmm
6! NRC license renewal regulstions define time-limited aging analyses as ““licensee calculations

v ., and anslyses'* that (1) “[i]nvohelyuems,mum.mdcommmwhhmmeseopeohlm

renews!"”"; (2) *‘[clonsider the effects of aging'’; (3) [ilnvolve time-limited assumptions defined by
the current operating term’; (4) **[wlere determined to be relevant by the licenses in making a safet

* determination’; (5) *““(ijnvolve conclusions . . . reisted to the capability of the system, structure, o

- component to perform its intended function*; and (6) “‘[alre contained or incotporated by referenct
in the [current licensing basis]" for the plant. 10 CRR. §54.3,

183



end of that period, and therefore that Entergy has not complied with 10 CF.R.
§54.21(c)(1)(i) and (ii). NEC Petition at 15.

Tuming to 10 CF.R. §54.21(c)(1)(iii), NEC asserts that Entergy failed to
“‘demonstrate that ... . the effects of aging . . . will be adequately managed.”” NEC
points out that Entergy’s demonstration that the effects of aging will be adequately
managed consists entirely of Entergy’s statement that it will implement one or
more of the following: ‘ -

(1) further refinement of the fatigue analyses to lower the predicted CUFs to less
than 1.0

(2) management of fatigue at the affected locations by an inspection program
that has been reviewed and approved by the NRC (e.g., periodic non-destructive -
examination of the affected locations at inspection intervals to be determined by a
method acceptable to NRC); .

3) repair or replacement of the affected locations.

NEC Petition at 16 (citing the license renewal application at 4.3-7). o
NEC alleges that Entergy’s proposal is “‘vague, incomplete, and lacking in
transparency’’ and does not constitute a demonstration that the effects of aging
will be adequately managed. NEC Petition at 16. NEC asserts that Entergy’s
compliance plan does not explain how the CUFs for plant components will
be récalculated to yield acceptable values and does not contain either a clear
inspection schedule or specific information on how Entergy will repair or replace
affected components. NEC Petition at 16; Hopenfeld Decl. 9§11-13. In the

absence of more specific information, says NEC, Entergy’s aging management .

plan for metal fatigue amounts to nothing ‘more than a *'plan to develop a

plan’’ and consequently does not meet the requirements of NRC license renewal
regulations. NEC Petition at 16-17, :

Entergy argues that Contention 2 *'is inadmissible because it fails to provide -

a .factual' basi_s demonstrating the existence of any genuine, material dispute
with the Application.’’s2 Entergy alleges that the Application includes a strategy

2Entergy Answer to NEC at 18. Entergy uses essentially the same broed objection — that the
e?n!enﬁon **fails to provide a Jactual basis demonstrating the existence of any genuine, material
dw«" (emphasis added) — in response to many of the contentions, See Entergy Answer to NEC

2t 18, 25, 30, and 36, But throughout its discussion a3 to why NEC Contention 2 fails to meet the
requirements of 10 CF.R. §2.309(0)(IXi)(vi), Entergy does not cite the regulation or its pertinent
subsections. Perhaps Entergy is complaining that the contention lscks a brief explanation of jts
*‘besis,’" a8 required by 10 CFR. § 2.309(f)(1Xii). Or perhaps Entergy is asserting that the issue

raised in the contention is not *‘material’’ as required by subsection (iv). Akernatively, it may be that
the conention Iacks the factus] support required by subsection (v), or that there is no showing of a
) ’ _(Continued)
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" for managing metal fatigue that combines 10 CER. §54.21(c)(1)(i) and 10

C.F.R. §54.21(c)(1)(iii) — Entergy will either refine the CUF calculation for a

- given component until it comes out to the right number, or it will show how

aging of that component will be managed during that period. Id. at 18-19.
According to Entergy, only the problem of environmentally assisted fatigue —
metal fatigue due to exposure to water in the plant — has been raised in this
contention, and NEC has failed to challenge any of the specific elements of
Entergy's proposed plan in this area. Id. at 20-21. Entergy also suggests that any

* such challenge would fail. The analyses presented in the Application sections

relevant to environmentally assisted fatigue are conservative, says Entergy, and
recalculating CUFS is therefore feasibie at Vermont Yankee, Id. at 22, Entergy
also claims that it has omitted certain elements of its management plan for plant
components affected by environmentally assisted fatigue because it is waiting for
new, NRC-approved guidance that is due out at the end of this year. Id. at 24.
The NRC Staff does not object to admitting NEC Contention 2 provided it
is limited to questioning ‘‘whether Entergy has provided information on how

. CUF values are calculated’” and ‘‘whether Entergy’s aging management plan

includes a monitoring plan with an inspection schedule and criteria for inspection
frequency.”” Staff Answer to NEC at 11. The contention is **supported by a

 thin basis,’” according to the Staff, and does not provide information to support

its challenges to information that does appear in the Application. /d. Therefore,
says-the Staff, the contention should be limited to alleged omissions from the
Application and may be rendered moot by subsequent submissions by Entergy.

Id. :
- Inits reply, NEC repeats its claim that Entergy’s defense of its program for
- managing environmentally assisted fatigue is “‘vague, incomplete and lacking in

transparency.”” NEC Reply at 15. Entergy fails to provide a technical basis for

" its claim that the CUF values in the Application are conservative, says NEC, and

fails to provide enough information for anyone to evaluate its proposed reanalysis
of these values, [d. at 17. According to NEC, Entergy’s plan to wait for new
guidance before issving its inspection schedule proves that the Application is
deficient and premature at this time. /d. at 17-18. NEC also objects to the Staff’s
proposal to limit the contention to items of omission, saying that such a plan *‘puts
NEC in quite a ‘Catch 22" situation — i.e,, NEC's contention is insufficiently
supported because NEC fails to address specifics of Entergy’s aging management
plan that Entergy has not provided, and apparently has not developed.” Id. at 19,

- Inits motion to strike portions of NEC's reply, Entergy alleged that the expert
witness declaration attached to the reply contained two new allegations that are

*‘genuine dispite™ as required by subsection (vi). It would be helpful if Entergy tied its analysis to
the pertinent regulation and specified which subsections of 10 C.F.R, § 2.309(f)(1) allegedly suppost
its objection, , .
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beyond the scope of the original contention and that therefore should be stricken.
Entergy Motion To Strike of NEC Reply at 14, Specifically, Entergy claims
that the original contention did not include a challenge to *‘(1) how the CUF
values were calculated and adjusted for environmentally assisted fatigue; and (2)
whether Entergy could rely on generic correction factors for certain components.”
Id. (citations omitted). NEC responds by claiming that the original contention
challenged Entergy’s entire plan for managing environmentally assisted fatigue,
including the methods used to calculate the CUF values in the Application.
NEC Opposition to Entergy Motion To Strike NEC Reply at 9-10. The second
declaration by NEC’s expert merely provides additional support for the original
contention and is therefore admissible. /d. at 11,

The Board finds NEC Contention 2 to be admissible. NEC has identified

an aging management issue that is clearly within the scope of a license renewal
proceeding and has provided the threshold level of explanation and svpport
required by 10 CFR. §2.309(f)(1). NEC's explanation of the logic underlying
its contention, in particular its description of how alleged shortcomings in the
Application may result in violations of specific NRC license renewal regulationsif
not addressed, satisfies the basis requirement of 10 C.FR. § 2.309(f)(1)(ii). NEC

has also provided, in the form of a declaration by its expert, a *‘concise statement .

of the alleged facts or expert opinions which support the requestor’s/petitioner’s
position.”” 10 C.F.R. § 2.309(f)(v). ‘ : :
NEC demonstrates a genuine, material dispute with the Application, as required
by 10 CF.R. §2.309(f)(1)(iv) and (vi), by raising the question of whether
Entergy’s “‘plan to develop a plan’’ to manage environmentally assisted fatigue is

sufficient to meet the license renewal requirements of 10 CFR. §54.21(c))G)-
(iii). Becaunse Entergy itself has stated that it is relying on subsection (iii) of

this regulation (i.., the requirement to demonstrate that the effects of aging will

be adequately managed) in the case of environmentally assisted fatigue, Entergy

Answer to NEC at 19, alegitimate challenge to Entergy’s aging management plan
constitutes a genuine dispute. o :
Althiough we do not intend to address the merits of the contentions in this
-decision on admissibility, a quick glance at Entergy’s brief presentation of this
issue in its Application, Application at 4.3-6 to 4.3-7, suggests that NEC’s chal-
lenge has sufficient legitimacy to warrant further exploration in this proceeding.
Entergy does specify the plant locations at which environmentally assisted fa-
tigue is most likely to cause a problem, but the description of Entergy’s plans
to manage any problems that occur takes up only half a page and appears to
summarize options for future plans rather than demonstrating compliance. Id.
Efforts by Eatergy’s attorneys to justify the options presented in the Application,
for example, by claiming that reanalyzing the CUF factors is a feasible option, fail
to address NEC’s concemn that the brief presentation in the Application provides
no information at all about how Entergy intends to reanalyze the CUF factors if
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it should become necessary to do so. Where such reanalysis does not produce
a CUF less than 1, Entergy’s statement that it will implement *‘management of
fatigue at the affected locations by an inspection program that has been reviewed

‘at and approved by the NRC (e.g., periodic non-destructive examination of the

affected locations at inspection intervals to be determined by method acceptable
to NRC),” id. at 4.3-7, is a bit vague. The nature of the inspection program, the
type of examination, the inspection locations, the intervals and the methods of
inspection have all been left entirely open. Is this a ‘‘demonstration’’ that the
effects of aging will be effectively managed, or just a promise or **plan to develop
a plan’’? We recognize that it may not be possible for Entergy to specify in

- advance every detail of its aging management program for metal fatigne — future

events will inevitably determine some of the actions that Entergy will have to take,

" However, there is a range of possibilities between a fully elaborated management,

analysis, and inspection program and the extremely abbreviated presentation that
Entergy has’provided here. Presenting sufficient information in the application

"to ‘*demonstrate that . . . the effects of aging on the intended function(s) will

be adequately managed for the period of extended operation,’ is required by 10
C.FR. § 54.21(c)(1)(ii) and 10 CF.R. § 54.21(a)(3), and there is a legitimate legal
and factual question as to whether Entergy has met this requirement. We therefore
conclude that NEC has raised a genuine, material dispute with the Application
and has therefore met the remaining contention admissibility requirements of 10
CF.R. §2.309(f)(1).8

3. NEC Contention 3 (Safety)

Entergy’s License Renewsl Application Does Not Include an Adequate Plan to
Monitor and Manage Aging of the Steam Dryer During the Period of Extended
Operation & ) . .

In Contention 3, NEC challenges Entergy’s plan to monitor and manage aging

. of the steam dryer, saying that “‘Entergy’s proposed monitoring techniques are

not adequate to detect crack propagation and growth because they are not based ot
actual measurement of crack initiation and growth, but instead rely on theoretica
calculations of computer models ~— the Computational Fluid Dynamic [CFD;
Model and Acouwstic Circnit [AC) Model.”” NEC Petition at 17. NEC avers tha
*“[plredictions based on these models are subject to large uncertainties, and mus

"lnadmitﬂnglhhmweﬁnditunneeeuuytomlymtheponimofanECnpt
that Entergy srpues improperly raise new srguments or claims not found in the originel petition. Se

. Entergy Motion To Strike NEC Reply at [4. Therefore, we deny Entergy’s motion to strike th

pottions of the NEC reply that refate to NEC Contention 2 because the issus is now moot,
64 NEC Petition at 17. '
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be confirmed by ‘hands-on’ assessment.”” /d. NEC acknowledges that Entergy
has indicated it will manage cracking in the steam dryer in accordance with the
NRC’s Generic Aging Lessons Learned (GALL) Report, NUREG-1801, and with
General Electric’s Services Information Letter on BWR steam dryer integrity,
GE-SIL-644, but says that, even so, Entergy’s monitoring techniques are not
adequate because they are based on ‘‘unproven computer models,”” i.e, the CFD
Model and AC Model, neither of which **were benchmarked against properly
scaled dryer structure.’ Hopenfeld Decl. T 18-19. '

The steam dryer at Vermont Yankee is prone to accelerated aging, says NEC,
because the recent 20% power uprate has “‘increased flow-induced vibrations
(FIV), which markedly increase cyclic loads on the steam dryer.’* NEC Petition at

18. These stresses may cause the dryer to break, and loose parts may create safety

hazards if they interfere with important components of the reactor system. Id.
NEC’s expert, Dr. Hopenfeld, recommends that the existing cracks in the steam
dryer be monitored continuously by a competent engineer. Hopenfeld Decl. § 18.

* Entergy argues that Contention 3 is inadmissible because it is *‘not supported
by a basis demonstrating a material dispute with the Application.”” Entergy
Answer to NEC at 25, Entergy says that NEC *“fail[s] to take issue with
documentation available on the docket,”” id. at 26, and cites to the Vermont
Yankee's application to NRC for an extended power uprate (EPU) which includes
a separate adjudication before a different Board,$ to demonstrate that the steam
dryer monitoring program at Vermont Yankee includes visual inspection and
monitoring by instrument in addition to the predictions generated by the models
NEC contests. Entergy Answer to NEC at 27-30. Entergy asserts that NEC has
an *‘ironclad obligation’ to examine this information and use it to support its
contention. /d. at 26 (citing Duke Power Co. (Catawba Nuclear Station, Units
1 and 2), ALAB-687, 16 NRC 460, 468 (1982)). Entergy also alleges that

Contention 3 is merely an attempt to revive steam dryer contentions that were

rejected as late in the EPU proceeding. Entergy Answer to NEC at 26. _

The NRC Staff admits that Contention 3 is within the scope of the proceeding
*‘to the extent that it questions whether the two computer models provide an
. adequate basis for monitoring of crack propagation and growth . . . during the
rencwal period,”” but argues that the contention is not supported adequately
because Dr. Hopenfeld's opinions are *‘conclusory,” Staff Answer to NEC
at 12. The Staff quotes the familiar dicta that *‘neither mere speculation nor
bare or conclusory assertions, even by an expert, . . . will allow admission of
a proffered contention.' Id. at 13 (citing Exelon Generation Co., LLC (Early
Site Permit for Clinton ESP Site), LBP-04-17, 60 NRC 229, 241 (2004)). The

 Entergy Nuclear Vermont Yankee, LLC (Vermont Yankee Nuclear Power Station), Docket No.
50-271-OLA, ASLBP No. 04-832-02-OLA. '
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. attachments. Entergy Motion To Strike NEC Reply at 13, 17.

Staff therefore argues that Contention 3 lacks an adequate basis and fails to
demonstrate a genuine dispute, and should therefore be rejected for failing to meet
the contention admissibility standards of 10 C.F.R. § 2.309(f)(1).

"In its reply, NEC emphasizes that

Entergy’s program to monitor its steam dryer during the remaining six years of its
current license term, developed in the EPU proceeding, does not address NEC's
concern that Entergy has not developed an adequate program to monitor aging of
“ the steam drying [sic] during the additional twenty yesrs of its requested second
license term. ' .

NEC Reply at 21. Aging management of the steam dryer was not an issue in the

- EPU proceeding, says NEC, and the EPU proceedings did not *‘establish[] the

technical basis for life extension.”” Id. NEC asserts that the duration of Entergy’s
visual monitoring program is finite,% and that the application in this proceeding
does not extend the cutrent program for the foll 20 years of the license renewal
term. Id. at 22, NEC attaches a second declaration by Dr. Hopenfeld and certain
testimony from a proceeding before the Vermont Public Service Board in further
support of the contention. Entergy’s motion to strike portions of NEC’s reply
specifically challenge the pottions that make these assertions, as well as related
- As a threshold matter, the Board notes that since Entergy’s existing license
continues until 2012, its application for a license renewal necessarily only involves

~aging management matters after that date. Steam dryer monitoring and inspection

plans for the time period prior to 2012 are not directly relevant to, or dispositive
of, our ruling on NEC Contention 3 except to the extent that Entergy’s license
renevval application, or other materials properly before this Board at this stage in
the proceeding, indicates a commitment to continue existing programs. Entergy’s
apparent assertion that the history of the steam dryer isswe in the scparate
EPU proceeding should resolve the issue in this proceeding is therefore without

. foundation. As demonstrated by Entergy’s own pleading, steam dryer issues
- were addressed in the EPU proceeding primarily in regard to the power ascension
- program toward EPU levels and the first few operating cycles thereafter. Entergy
- Answer to NEC at 28-30. The Board in the EPU proceeding denied several

contentions related to steam dryer cracking because they were not timely, but

- noted that one of the steam dryer contentions *‘may satisfy the six basic criteria

of 10 C.FR. §2.309(f)(1)."”” Vermont Yankee, LBP-06-14, 63 NRC at 589 n.35,

% At oral ngmt. NEC's attomey emphasized that NEC is aware of Entergy’s inspection an
monitoring program for the current license period, and that the organization’s main concem Is visua
inspection and monitoring during the license renewal term. Tr. at 331-32.
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The rulings on contentions in other proceedings are not particularly relevant to
the decision this Board must make on NEC Contention 3.

Taking these limits into account, the Board finds that NEC has demonstrated
a “‘genuine dispute’’ under the standards of 10 C.F.R. § 2.309(f)(1)(vi) by raising
a challenge to Entergy’s plans for aging management of the steam dryer beyond
2012. Dr. Hopenfeld states his analysis and expert opinion as follows:

(Tlhe management of cracking at the steam dryer will be in accordance with
current guidance per NUREG 1801, GB-STL-644 and possibly future guidance from
BWRRVIP-139, if approved by NRC. No matter which guidance Entergy follows,
the status of the exnstmg dryer cracks must be continuously monitored and assessed
by a competent engineer.

Entergy’s proposed monitoring lechmques are not adequate to detect crack
propagation and growth because they are not based on actual measurements of crack
initiation and growth. Instead, Entergy relies on unproven computer models and

.moisture monitors which only indicate that the dryer was already damaged. The
estimated fatigue loads on the dryer are based on theoretical calculations of two
computer models; the [CFD] Model and the [AC] Model. Neither the CFD nor the
ACM were benchmarked against properly scaled dryer structure and therefore their
predictions are subject to large uncertainties. _

Hopenfeld Decl. 79 18-19.

The Board rejects the argument that these statements are *‘bald or conclu-~

sory.”” We agree that NRC case law does not permit admission of contentions
when petitioners *‘offer[] no tangible information, no experts, no substantial
affidavits,”” but instead submit only *‘bare assertions and speculation.’’ Oyster
Creek, CLI-00-6, 51 NRC at 208. But this is not the case here, where Peti-
tioners present sworn statements by an unchallenged expert who describes his

professional reasoning and arrives at recommendations and conclusions based on
that reasoning. Full evidentiary presentations are not required at the contention
admissibility stage. NEC is not required to prove its contention at this time, but -
tnerely to identify the alleged shortcomings in Entergy’s application with enough

-specificity to ensure that *‘the Applicants are sufficiently put on notice so that they
will know at least generally what they will have to defend against or oppose, and
that there has been sufficient foundation assigned to warrant further exploration
of [the] contention.’**” We find that NEC has met this requirement.

We also reject the notion that NEC, in contending that Entergy’s reliance on
the CFD Model and AC Model is problematic, has ignored the other monitoring
activities that Entergy has proposed for the next 6 years, and therefore has

! Kansas City Gas & Electric Co. (Wolf Creek Generating Station, Unit 1), LBP-84-1, 19 NRC
29, 34 (1984) (citing Philadelphia Electric Co. (Peach Bottom Atomic Power Station, Units 2 and 3),
ALAB-216, 8 AEC 13, 20-21 (1974)).
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raised no genuine dispute. To the contrary, Dr. Hopenfeld specifically notes that
“‘management of cracking at the steam dryer will be in accordance with current .
guidance per NUREG-1801 [and]) GE-SIL-644. As we see it, NEC is arguing
that, even with such monitoring, reliance on the models during the renewal penod
that starts in 2012 is inappropriate.®®

In admitting this contention, this Board grants in part and denies in part
Entergy’s motion to strike portions of NEC’s reply. Specifically, the Board

" strikes the first paragraph on page 21 of the reply, the first full paragraph on page
23, all portions of the second Hopenfeld declaration concerning this contention -
‘(T111-15), and all of the attached testimony from the proceeding before the

Vermont Public Services Board. These portions of the reply and of its attachments
include new arguments and factual information that were not included in the
initial petition and do not directly address challenges in the answers, and that
therefore exceed the permissible scope of a reply. See Section ITLA.6.

The Board denies Entergy’s motion to strike relating to NEC Contention 3
with respect to all other portions of the reply. The paragraphs in question respond

- to legal, logical, and factual argurnents raised in the answers, and emphasue
_the obvious — that, given that this is a license renewal proceeding, NEC is

challenging the aging management of the steam dryer during the license reriewal
period, not during the preceding 6 years. NEC Reply at 21-22. While NRC
practice does not permit petitioners to use reply briefs to provide the threshold
level of support required for contention admissibility, petitioners may use replies
to flesh out contentions that have already met the pleading requirements of 10
C.F.R. §2.309(f)(1). National Enrichment Facility, CLI-04-35, 60 NRC at 623.
The Board also emphasizes that it is not ruling on the factual material Entergy
presents in its answer at this time. Entergy’s answer appears to challenge NEC's

- petition on the merits by making extensive reference to documents in another
- proceeding which, when examined more fully, may or may not tum out to

support Entergy’s position in this matter. The contention admissibility stage

ofa proceeding is not the appropriate time for this examination. . Furthermore,

assurances offered by Entergy’s counsel, whether in pleadings or at oral argument,
are not in evidence before this Board and cannct be granted the same weight
as sworn testimony or exhibits. We conclude that NEC has identified sufficient

ambiguity in Entergy’s aging management plan for the steam dryer to meet the
requirements for contention admissibility.

6% Wo also note that NEC has drawn attention to some ambigmﬁes regarding Entergy's eommlmﬁnu
and plans for steam dryer monitoring and inspection during the license renewal term. Specifically,
while the Application makes reference to Entergy’s current program for managing stesm dryer

" cracking dve to FIV, future commitments in this area appear tenmive and unspecific. See Application

at3.1.2.2.11.
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4. NEC Contention 4 (Safety)

Entergy's License Renewal Application Does Not Include an Adequate Plan to
Monitor and Manage Aging of Plant Piping Due to Flow-Accelerated Corrosion
During the Period of Extended Operation.®

NEC Contention 4 alleges that Entergy’s plan for managing flow-accelerated
corrosion (FAC) in plant piping fails to meet the requirements of 10 CF.R.
§54.21(a)(3), i.e., ‘‘fails to demonstrate that the effects of aging will be ade-

quately managed so that the intended function(s) will be maintained consistent -

with the CLB during the period of extended operations.” NEC Petition at 18.

NEC takes particular exception to Entergy’s proposal to use ‘‘a computer model -

called CHECWORKS to determine the scope and frequency of inspections of

components that are susceptible to FAC.'* Id. NEC alleges that Entergy cannot -
rely on CHECWORKS because the recent power uprate has changed plant param-

eters, including coolant flow rates, and that the model cannot generate accurate
recommendations because it has not been benchmarked with data reflecting these

new parameters. Id. at 19. For that reason, says NEC; “Ent'ergy cannot assure

the public that the minimvm wall thickness of carbon steel piping and valve

components will not be reduced by FAC to below . . . code limits during the -

period of extended operation.’’ Id. See also Hopenfeld Decl T™21-27.

Entergy argues that Contention 4 is *‘vague and not supported by an adequate.

basis demonstrating the existence of a genuine material dispute’’ and that NEC

has not identified specific pipes and valves that are vulnerable to FAC. Entergy -

Answer to NEC at 30. Entergy claims that **NEC fails to demonstrate that its
concerns about CHECWORKS have any basis or would materially affect the

adequacy of the FAC program’’ at Vermont Yankee. /d. at 31. Entergy points
out that CHECWORKS is only one of many *‘factors considered in planning

future inspections,’’ and that **[t]he inspection scope is determined not only by
the use of the CHECWORKS tool, but also is based on past VYNPS inspections,
engineering judgment and industry operating experience.’* Id. at 32. Entergy also
argues that NEC fails to provide “‘any real basis indicating that CHECWORKS
cannot be used after EPU, other than Dr. Hopenfeld's bald assertion that it would
take *10-15 years’ before CHECWORKS can be benchmarked by inspection
data.’" Id. Dr. Hopenfeld ‘‘provides absolutely no support for this assertion,”
says Entergy, and *‘unsupported conclusory assertions, even by an expert, cannot
support the admission of a contention.”” Id. at 32-33. Finally, Entergy claims
that the factual information on predicting FAC that was presented in the EPU
proceeding should be considered part of this proceeding, which would bar NEC's
contention if NEC *‘makes no effort to discuss or identify any error in the

69 NEC Petition at 18.
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consideration .of FAC in that proceeding.” Id. at 36. NEC has failed to consid:
the record of the EPU pmceeding, according to Entergy, and has therefore faile

to demonstrate a genuine material dispute. /d.

The NRC Staff repeats Entergy s argument that Dr. Hopenfeld’s claim abol
benchmarking CHECWORKS is unsupported and therefore provides no bas
for Contention 4. Staff Answer to NEC at 14. The Staff asserts that tt

" Generic Aging Lessons Learned (GALL) Report indicates that CHECWORK

was benchmarked using data from many plants, and that it is appropriate to u:

~ the model in this condition in connection with a comprehensive FAC manageme:

program such as that proposed by Entergy. Id. (citing GALL Report § XL.M17

- Using CHECWORKS in this way “provides a bounding analysis,” and ¢

inspection schedule based on this analysis will *‘provide[] reasonable assuranc
that structural integrity will be maintained between inspections.’” Id.

In its reply, NEC emphasizes that resolution of the FAC issue in the EF
proceeding does not resolve it over the much longer time period the Board mu
consider in the license renewal proceeding. NEC asserts that **[tThe possibilil
of undetected wall thinning increases substantially with age,’”” and *‘it may t
necessary-to modify the FAC program as the plant ages.”” NEC Reply at 21

- NEC argues that Entergy has not explained how it will use CHECWORKS i

an aging management program that covers the license renewal period, nor h:
Entergy provided support for its claim that the wear rate in pipes is proportion
to the velocity increase at EPU conditions and therefore presents no predictic
problems. /d. at 26-27. Finally, NEC argues that Dr. Hopenfeld’s statement th.

it will take 10-15 years to benchmark CHECWORKS at EPU conditions is base

on his extensive professional experience andis therefore not conclusory. /d. at 2
The declaration by Dr. Hopenfeld that accompanies the reply includes statemen
related to Contention 4. Entergy’s motion to strike portions of the NEC repl
seeks to have the second Hopenfeld declaration and all references to it stricken ¢
the grounds that it represents an effort to *‘recast’’ the contention and is therefor
impermissible under the rules governing reply bnefs Entergy Motion To Stril
NEC Reply at 14; see also Section ITLA.6.

- As we did for Contention 3, the. Board begins by pointing out that sing
Entergy’s existing license continues until 2012, its Application for a licen:

. renewal necessarily involves only aging management matters after that date. FA

monitoring and inspection plans during the current license period are not direct!
relevant to, or dispositive of, our ruling on NEC Contention 4, except to the exte:
that Entergy’s license rencwal application, or other materials properly befo
this Board at this stage in the proceeding, indicates a commitment to contim
existing programs. Resolution of this issue for the period up to 2012 does n
necessarily resolve the issue for the years from 2012 to 2032, especially when tt
phenomenon in question may have cumulative effects.

Taking this limitation into account, the Board finds that NEC Contention
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meets the admissibility standards of 10 C.F.R. § 2.309(f)(1). It raises a challenge
to Entergy’s pians for aging management of plant components subject to FAC,
and it supporls that challenge adequately. NEC’s expert states hls analysis and
expert opinion in the following words:

The theoretical basis of FAC is not completely understood; however, it is well
established that turbulence intensity, steam quality, material compositions,.oxygen
content and coolant pH are the main variables that affect FAC. The CHECWORKS
computer code is not a mechanistic code; it is an empirical code that must be
updated continuously with plant-specific data. Inspection results are routinely used
as inputs to the code. The code can be used to predict pipe wall thinning as long as
plant parameters (velocity, coolant chemistry, etc.) do not change drastically and
. the data have been collected for a long period of time. It is important to realize that
wall thinning rate from FAC is not necessarily consistent with time, and therefore
a considerable number of cycles are needed to establish the FAC rate on a given
component at a particular plant. Since Vermont Yankee has recently increased the
" coolant flow rate by 20%, which also significantly accelerates local wall thinning,
it would take at least 10-15 years before CHECWORKS can be benchmarked with
the Vermont Yankee mspectlon data,

Hopenfeld Decl, § 24,

The Board does not agree that such statements are **bald’’ or * ‘conclusory ' As |
we stated above, NRC regulations do not permit admission of a contention when

petitioners offer no documentary or expert support for their positions. See Section
HLD.3. But NEC has done considerably more here — Dr. Hopenfeld has submitted

a syworn statement describing his professional reasoning and conclusions, and his
qualifications to speak as an expert on this subject matter have not been challenged.
As we have already stated, NEC is not required to prove its contention at this point -
or to provide all the evidence for its contention that may be required Iater in the -
proceeding. See Section ITI.A.4. Rather, it is required only to provide sufficient
information that *‘the Applicants are sufficiently put on notice so that they will
know at least generally what they will have to defend against or oppose, and that

. there has been sufficient foundation assigned fo warrant further exploration of
{the] contention.’” Wolf Creek, LBP-84-1, 19 NRC at 34. We fi nd that NEC has
met this requiremnent,™

We also reject the notion that NEC’s challenge to Emergy s use of CHEC-
WORKS in its aging management program for FAC is bamred because similar
issues were discussed during the NRC rev:ew of Emergy s EPU application. As
NEC has claimed,

0We do not elevate Dr. Hopenfeld's reference to **10-15 years'® as dispositive.here. His point
seems to be that benchmarking will take longer than the 6-year period covered by the EPU.
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FAC is an aging phenomenon; the EPU proceedings assumed that the plant would
operate six years, not 26 years at the high EPU velocities. The possibility of
undetected wall thinning increases substantially' with age, Therefore, it may be
necessary to modify the FAC program as a plant ages. Entergy’s license renewal
application does not explain how it proposes to use CHECWORKS a3 an aging
management tool during the period of extended opération, or how it will overcome
the problem of utnblishing valid trends at higher EPU velocities.. . . .

NEC Reply- at 26. We have prevnously stated that materials submitted as part of
the EPU proceéding are not dispositive in this proceeding except to the extent

. that Entergy's license renewal application, or other materials properly before this

Board at this stage in the proceedmg. indicates a commitment to continue existing
programs. See Section IIL.D.3. At the moment we do not sec any such clea

~ and binding commitment in the record. Furthermore, even if such a commitmen

were made, the very nature of a license renewal proceeding prevents NEC fron
contesting the adequacy of Entergy's current FAC program to deal with the exten

" of corrosion that is likely over the coming 6 years. Rather, NEC is limitec
o contesting aging management plans for the next 20 years — in this case b)
. questioning whether a program similar to the current one will be adequate t(

address the amount of corrosion that may occur during the 20 years of extendex

_ operation.

In ruling to admit this contention, thls Board grants in part and denies it
part Entergy’s motion to strike portions of NEC’s reply. Specifically, the Boart
strikes the second Hopenfeld declaration conceming this contention (T 16-22)
This attachment to the reply includes new arguments and factual information tha
were not included in the initial petition and that do not directly address challenge

- in the answers, and that therefore exceed the permissible scope of a reply brief
‘See Section ITLA.6.

The Board denies Entergy’s motion to strike with mpect those portions of th
reply itself that deal with Contention 4, The portions in question mcrely respon

~ to legal, logical, and factual arguments raised in the answers, in particular &

Entergy’s allegation that the treatment and resolution of the FAC issue durin
NRC review of the EPU application should be dispositive in the license renews
proceeding. As we see it, the argument in NEC's reply restates the obvious —

‘NEC is challenging aging management plans during the heense rencwal pcnoc

not during the preceding 6 years.

As we did in our discussion of Contention 3, the Board also emphaslm the
itis not ruling on the factual material Entergy presents in its answer at this tims
Entergy’s answer appears to challenge NEC’s petition on the merits by makin
extensive reference to documents in the EPU proceeding which may or may n¢
turn out to snipport Entergy"s position in this matter, The contention admissibilit
stage of a proceeding is not the appropriate time to evaluate this informatio
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Additionally, given the differing natures of the EPU license amendment and.

a license renewal request, such materials may not be sufficient to resolve the
issue in this proceeding even at the evidentiary stage. As we have already
stated, assurances offered by Entergy’s counsel, whether in pleadings or at oral
argument, are not in evidence before this Board and cannot be granted the same
weight as sworn testimony or exhibits. We conclude that NEC has identified
sufficient ambiguity in Entergy’s aging management plen related to FAC to meet
the requirements for contention admissibility.

3. NEC Contention 5 (Safety)

The License Reneyiral Apﬁlication Does'No.t State an Adequate Plan to Manage and
Monitor Aging of the Condenser.™ :

NEC Contention 5 challenges Entergy’s assertion that “‘main 6ondcnsér in-
tegrity is continually verified during normal Pplant operation and rio aging man-
agement program is required to assure the post accident intended function."’

Application at 3.4-26, Table 3.4.2-1. NEC contends that the plant condenser is -

*‘a key plant component necessary to mitigate the release of radioactive gases
during an accident at the plant.” NEC Petition at 19. Based on his review of the
Application, Amold Gunderson, NEC's expert, claims that *‘the applicant has not
adequately addressed the actual condition of the condenser”’ and notes that this
plant component is likely to withstand neither *‘the stresses of [EPUJ"’* nor “‘the
pressure of continual operation for the additional 20 years Entergy would like to
extend Vermont Yankee’s operation.” Id,, Exh. 8, Decl. of Amold Gundersen
Supporting [NEC Petition] (May 26, 2006) 749-10. NEC's expert cites several
documents provided during discovery in a proceeding before the Vermont Public
Service Board in support of his opinion that the condenser is in poor condition

and requires both additional inspections and preventive measures such as epoxy .

coating of certain condenser components if it is to remain in service. /d. 7413-25.
Following his review of these documents, Mr. Gundersen concludes that **itis not
logical to assume that a deficient condenser with six-foot cracks with poor welds,
" which is lucky to withstand gravity, will be adequate protection to the public by
preventing the flow of radioactive gases in the event it is required to mitigate an
accident.”” Id, 133, ‘ '
Entergy responds with the claim that Contention § fails because it *“is entirely
predica.md on the érroneous unsupported assumption that the condenser must
retain its integrity (.., must remain intact) in order to perform its post-accident

TUNEC Petition st 19,
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function,”’ Eniergy Answer to NEC at 36. Entergy argues that, under the terms ¢
its license renewal application, .

[cJondenser integrity required to perform the post-accident intended function (holc.iup
and plateout of MSIV leakage) is continuously confirmed by normal plant operation.
This intended function does not require the condenser to be leak-tight, and the
post-accident conditions in the condenser will be essentially ntmqsphel:ic._ Su.lce the
normal plant operation assures adequate condenser pressure boundary integrity, the
post-accident intended function to provide holdup volume and plateout surface is
assured, )

Id. at 37 (citing Application at 3.4-26) (first emphasis added). Entergy poin
out that the condenser is not a safety-related component, and th‘at even thopg
the alternative source term analysis credits the condenser for some “*hold-up an

. plate-out of gases™ that might, in the event of a [LOCAY], leak past the main steas

isolation valve,” this post-accident function of the condenser does not requii

 the condenser to be leaktight. Entergy Answer to NEC at 37 n.19. In short, say
- Entergy, the fact that the condenser works properly during normal operations -

sufficient to demonstrate that it remains capable of performing the more limite
functions required of it during an accident. According to Entergy, NEC has faile
both to provide sufficient information to challenge this part of the Applicatic
and to explain any plausible scenario in which the condenser would be unable 1
perform its post-accident function. /d. at 38-39. In Entergy’s words, *‘[a]ll NE
shows is that the condenser may eventually have to be replaced.’” Id. at 40.
The NRC Staff argues that Contention 5 lacks a sufficient basis to the extes
that it expresses concerns about the performance of the condenser during an
license renewal period, and that it falls outside the scope of the proceeding |
the extent that it makes allegations regarding the performance of the condens:
during the current license term. Staff Answer to NEC at 16, According to t
Staff, the documents referred to by NEC's expert were written in a différe
context and “‘do[] not indicate a dispute conceming an Application pendir
before the NRC.” /d. Furthermore, says the Staff, *‘NEC ignores the fact th
the application (at 3.4-2) . , . states that the Main Condenser and MSIV Leakay
Pathway components will be under aging management programs’® and therefo
-demonstrates that it has failed to fulfill “its obligation to examine publical
available information.’” Id. : o
The Board concludes that NEC Contention 5 is not admissible because NE

 has failed to show that the issue raised — the integrity of the condenser —

”Thephme"hold-upmdplm-mnofgues"nmmﬂmﬂnmudemerphysiuﬂyshml
release of gases (and by implication, the nongaseous daughter fission products) and that the surfs
sreas of its pistes capture or absorb some of the fission products.
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*‘within the scope of’’ or *‘material to the findings NRC must make to support’’
a license renewal decision. 10 C.F.R. §2.309(f)(1)(iii) and (iv). NEC has not
provided any supporting information as to how the failure of the condenser would
negatively affect its ability to perform its limited post-accident function — the
hold-up and plate-out of some gases and solid daughter fission products. For
example, even if the condenser cracked or broke into pieces at the same time a

LOCA or other accident occurred, NEC has not given us facts, evidence, or any .

reason to think that the condenser surfaces would not be equally able to retard the
flow of, or absorb, gases that may leak through the MSIVs.

* NEC's attempt to rehabilitate its contention by focusmg its reply on the
*‘unusual accident’’ scenario — an accident that destroys the condenser just at the

same time the condenser’s post-accident function becomes important — fails both -

substantively and procedurally. In their initial submission to the Board, NEC and

its expert mention this scenario but provide no discussion of how it might come

about. NEC Petition at 20. However, they expand their arguments in this area

in their reply, in which they make reference to an event at Entergy’s Grand Gulf

plant in which the condenser *‘imploded’’ and caused an emergency shutdown.
NEC Reply at 29. NEC's pleading does not allege that any radioactive gases were

released during the Grand Guif event. Undeterred, NEC arpues that the event

demonstrates the possibility of a single incident that *‘simultaneously causefs)
both implosion of the condenser and a release of radioactive gas.”” Id. NEC's
reply also includes a second declaration in which its expert; Amold Gundersen,
provides additional detail regarding scenarios that, in his opinion, might lead to
such an outcome. /d., Exh. 2, Decl. of Amold Gundersen Supporting [NEC Reply}]
(Jun. 29, 2006) §56.3.1-6.3.2. Entergy s motion to strike portions of NEC’s reply
specifically addresses the sections in question here. Entergy Motion To Strike
NEC Reply at 15-16.

As a substantive matter, the Board finds that NEC’s reply, while suggesting
- events that could trigger NEC's postulated ‘‘unusual scenario,’’ fails to explain
how it makes any difference — i.c., how such an event would prevent a broken
condenser from performing its limited post-accident function of hold-vp and
_ plate-out of gases and other fission products from an MSIV leak, In addition,
as a procedural matter, the relevant portions of NEC's reply, including those
paragraphs of the expert’s second declaration that provide accident scenarios,
exceed what is permissible in a reply brief and therefore should be seen as
an attempt to rehabilitate and to amend the original contention. The Commis-
sion has stated clearly that such attempts to amend contentions are impermissible
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in reply briefs.”® NEC makes no effort to address the criteria for amended and

. new contentions in 10. C.FR. §2.309(f)(2). The Board therefore strikes Mr.

Gundersen's second declaration and those portions of NEC's reply brief that refes

toit.
For the reasons stated, NEC Comentlon 5 is not admissible.

6. NEC Contention 6 (Safety)

The License Renewal Application does not include an adequate plan to monitor and
manage aging of the primary containment boundary adequate to assure public health -
and safety for the twenty-year term of the proposed license extension (renewal), as -
required pursuant to 10CF.R. § 54.21(aX3)."

NEC Contention 6is a snfety contention focusmg on the adequacy of Entergy ]
aging management plan for the reactor primary containment. NEC states thay

. “Entergy has not provided an aging management plan for areas of the primary

containment which are difficult to inspect, maintain and repair because of limited
access, and which may harbor conditions conducive to general, pitting and crevice
‘corrosion.”” NEC Petition at 21. NEC alleges that Entergy has not demonstrated

" that the steel drywell shell is protected from moisture by its concrete encasement.

saying instead that contact areas and narrow spaces between the concrete and the
steel are the places *‘most likely to harbor undetected moisture and corrosion.’” Id
at 23. To support this contention, NEC cites two in-service inspection reports for
the plant that made reference to corrosion and loss of coating in the drywell shell.
Id. at 23-24. NEC also cites the NRC Staff’s Proposed Interim: Staff Guidance
LR-ISG-2006-01: Plant Specific Aging Management Program for Inaccessible
Areas of Boiling Water Reactor Mark I Steel Containment Drywell Shell.™ NEC
Pétition at 25, Exh, 9.

Entergy responds that Contention 6 is inadmissible because it **fails to identify
any deficiency in the discussion of this issue in the application®’ and therefore fail:
to demonstrate a genuine dispute with the applicant. Entergy Answer to NEC a
41. Specifically, Entergy asserts that NEC made no effort to show why Entergy:

 National Enrichment Facility, CLI-04-25, 60 NRC at 224-25 (**[Wle concur with the Board tha
the reply briefs constituted a late attempt to reinvigorate thinly supported contentions by presenting
entirely new arguments in the reply briefs. . . . In Commission practice, and in litigation practio
ganqﬂly.mng\mmynmbanlsedformeﬁmﬁmlnamplymf")

™ The topic heading of NEC Contention 6 (*‘Primary Contsinment Corrosion Including, But Ne
Limited to the Dry Well"") does not contain a specific statement of the issue thet NEC secks to risc
The statement of the issue NEC seeks to raise appears in the first sentence of the body of the petitior
and thus we view this sentence as the specific contention. See Tr. at 430-31.

7571 Fed. Reg. 27,101 (May 9, 2006).

199



May 15, 2006, amendment to its license renewal application,” which describes
Entergy’s monitoring plan for the steel drywell shell, its approach to determining
whether corrosion is occurring in the inaccessible areas of the structure, and
the methods it has used to deal with the corrosion mentioned in the in-service
inspection reports, is inadequate, /d. at 41-44, The NRC Staff cchoes Entergy's
argument, saying that NEC has failed to demonstrate a genuine dispute with the
applicant or to address why Amendment 2 is inadequate, Staff Answer to NEC at
18.

NEC first addressed Amendment 2 in its reply, arguing that it ‘*does not
alleviate NEC's concerns regarding the condition of the lower drywell shell, and
the adequacy of Entergy’s plans to monitor and inspect less accessible areas.”’”
Specifically, says NEC, the amendment fails to address any **historically reported
leaks®’ that might lead to moisture near the drywell, aging management of gaskets
and seals where leakage might affect the primary. containment, or maintenance
activities and other stresses: that might induce corrosion. Id. at 32. NEC also
claims that Entergy fails to provide sufficient detail to allow reviews to evaluate
its plans for ultrasonic testing of the drywell shell. /d. -

“The Board concludes that NEC Contention 6 fails to satisfy the contention
admissibility requirements of 10 CF.R. § 2.309(f)(1)(v) and (vi) in that NEC has
failed to *‘[p]rovide a concise statement of the alleged facts or expert opinions
which support the requestor’s/petitioner’s position on the issue’’ or to “‘show
that a genuine dispute exists with the applicant/licensee.”” Specifically, we have
little or no idea why NEC believes that Entergy’s May 15, 2006, plan for aging
management of the drywell shell is inadequate. The in-service inspection reports
that NEC cites deal with events in 1999 and 2001 that have apparently been
resolved and do not indicate that similar events will happen in the future, The only
other support NEC offers for its contention is a meeting notice for a June 2006
Mmeeting mvolvmg the NRC Office of Nuclear Reactor Regulation, at which the
known corrosion problems at the Oyster Creek Generating Station were discussed,
and the NRC Staff proposed guidance document. NEC Petition at 25-26. Neither
is relevant to the question of whether corrosion of the drywell shell has been a
. significant problem at Vermont Yankee in the past or is likely to be so in the
future, and neither provides support for NEC's argument that Entergy’s plans
to manage comosion of the drywell shell are inadequate. Given the absence
of documentary or expert support for NEC's position, this contention fails to

76 Letter from Ted A. Sullivan, Site Vice President, Vermont Yankee Nuclesr Power Station, to
Nuclesr Regulatory Commission (License Renewal Application, Amendment No. 2) (May 15, 2006),
ADAMS Accession No, MLO61380079 (Amendment 2],

TINEC Reply st 31. During the oral argument, kbecamecleatthatN'ECmnotmof
. Amendment 2 when NEC filed its petition on May 26, 2006, Tr. t 433. This is understandable,
because Amendment 2 did not become publicly available on ADAMS untit May 26, 2006, Tr. at 446,
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" demonstrate that a genuine dispute exists, Under these conditions; the Board find:

that NEC Contention 6 is inadmissible.

. E. Ruling on Marlboro Request (Excluslon from Emergency

Planning Zone)

“The Town of Marlboro, Vermont, contends that it was erroneously excludec
from the emergency planning zone (EPZ) surrounding the Vermont Yankex
Nuclear Power Station. Mariboro Hearing Request at 1. According to Marlboro
the State of Vermont has a **whole-town inclusion policy,’” meaning every towt
with any property within a 10-mile radius must be included in evacuation anc
notification planning. /d. Marlboro further claims that, despite the fact thatitisno
inclnded in the EPZ, the evacuation plan involves a travel route through Marlboro

-which will require the assistance of volunteers from the Town and the use o

Town resources. Id. Entergy and the Staff both argue that Mariboro’s reques
must be denied because it does not contain a specific contention and becaust
emergency planning issues are outside the scope of license renewal proceedings

. Entergy Answer to Marlboro at 1; Staff Answer to Marlboro at 3.

We find that Marlboro has failed to submit an admissible contention. £
petitioner must demonstrate that the issues raised in its contention are withis
the scope of the proceeding. 10 C.F.R. §2.30%(f)(1)(iii). Marlboro, however

- has not demonstrated that emergency planning issues are within the scope o

this proceeding. To the contrary, it is well established that concerns regardin,
emergency planning are beyond the scope of license renewal proceedings. See
e.g., Dominion Nuclear Connecticut, Inc. (Millstone Nuclear Power Station
Units 2 and 3), CLI-05-24, 62 NRC 551, 560-61 (2005). Therefore, the Town o
Marlboro hearing request is denied,™

IV. SELECTION OF HEARING PROCEDURES

'A. Standards Governing Selection of Heuﬂhg Procedures

NRC regulations provide for a number of different procedural formats fo
adjudicatory hearings, two of which are relevant here. These are (1) the *‘Rule
for Formal Adjudications,’”” 10 CF.R. Part 2, Subpart G, and (2) the rule
for *‘Informal Hearing Procedures for NRC Adjudications,”” 10 C.F.R. Part 2
Subpart L. The format adjudicatory procedures of Subpart G allow the parties ¢
propound interrogatories, take depositions, and cross-examine witnesses withot

"Althmgh!héTmofMaﬂbomisnotadeedtothepme_eeding, it may still participate as 2
interested local governmental body. See Section VLB.
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leave of the Board. In contrast, under the “‘informal’® adjudicatory procedures
.of Subpart L, discovery is prohibited except for certain mandatory disclosures,
the Board conducts oral hearings during which it interrogates the witnesses, and
cross-examination by the parties is permitted only if the Board deems it necessary
for the development of an adequate record.

The Commission’s rule governing the selection of hearing procedures states

that upon granting a hearing request in a license renewal proceeding, a licensing
board must determine the specific hearing procedures to be used in this proceeding
as follows: . '

(») Except as determined thmﬁgh the application of bmguphs (b) throngh (h) of |
this section, proceedings . . . may be conducted under the procedures of subpart L
of this part.

(d) In proceedings . . . where the presiding officer by order finds that resolution -
of the contention or contested matter necessitates resolution of issues of material fact
rejating to the occurrence of a past activity, where the credibility of an eyewitness
may reasonably be expected to be at issue, and/or issues of motive or intent of the
party or cyewitness material to the resolution of the contested matter, the hearing

for resolution of that contention or contested matter will be conducted under subpart
G of this part,

10CFR. § 23 10(a), (d) (emphﬁsis added). Additionally, a petitioner requesting a

Subpart G hearing pursuant to section 2.310(d) *‘must demonstrate, by reference

to the contention and the bases provided and the specific procedures in subpart G
of this part, that resolution of the contention necessitates resolution of material
issues of fact which may be best determined through the use of the identified
procedures.” 10 C.FR. §2.309(g). ' ' '

The selection of appropriate hearing procedures is a contention-by-contention

mater, dependent on the nature of the specific issues involved in the contention.

'l.Irus, for example, a single adjudicatory proceeding may include some contentions
litigated under Subpart L and others Litigated under Subpart G or N. :

B. Selection of Hearing Procedures

DPS asserts that it is entitled to an adjudicatory hearing under the formal
pmcet.:!ums specified in Subpart G. DPS Petition at 2. NEC, the other admitted
party in this proceeding, does not specify a preference for the hearing procedures. -
Entergy and the Staff oppose the DPS request for Subpart G heating procedures
and argue that the informal procedures set forth in Subpart L should govern this
proceeding. Entergy Answer to DPS at 29-30; Staff Answer to DPS at 5-6.

Although DPS states that it is “‘entitled"’ to a Subpart G proceeding, DPS
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* Petition at 2, DPS did not attempt to demonstrate that its contentions meet the

criteria of 10 C.F.R. § 2.310(d). DPS Petition at 4 n.4. In its request for a Subpart
G hearing, DPS fails to reference its contentions and bases and does not show t!\at
resolution of its contentions require resolution of material issues of fact which

* may be best determined through the use of Subpart G procedures, See 10 CFR.
.§2.309(g). Therefore, we conclude that DPS has not demonstrated |hat. any of the
- admitted contentions meet the criteria of 10 C.F.R. § 2.310(d), mandating the use

of Subpart G procedures, v

Weilsb reject the assertion by DPS that section 274(]) of the AEA, 42 U.S.C.
§ 2021(J), obviates the need for it to demonstrate that the Subpart G procedures are
applicable to the admitted contentions. See DPS Petition at 4 & n.4: Ess?nna,lly.
DPS argues that because section 274(/) grants a State interrogation rights, a .
Subpart G proceeding is mandated. Its reasoning is based on fhe fa_ct that,
in Subpart G proceedings, the parties are allowed to cross-examine witnesses
without leave of the Board, whereas in a Subpart L proceeding cross-examination
is only permitted *“if the presiding officer determines that cross-examination by

the parties is necessary to ensure the development of an adequate record for

decision,’’ 10 C.F.R. § 2.1204(b)(3). See DPS Petition at 3-5. )
DPS's brief fails to address Citizens Awareness Network, Inc. v. United

'States [CAN v. United States}], 391 F.3d 338 (1st Cir. 2004). In that case the

First Circuit upheld the validity of the Subpart L regulations on the basis of

- NRC's representation that the opportunity for cross-examination under 10 CF.R.
- §2.1204(b)(3) of Subpart L is equivalent to the opportunity for cross-examination
. under the Administrative Procedure Act (APA), 5 U.S.C. § 556(d), i.e., that cross-

examination is available whenever it is *‘required for a full and fair adjudication
of the facts.”’™ Section 556(d) of the APA is a relatively generous standard.
DPS also failed to address the only decision conceming the relationship

~ between Section 274(]) of the AEA and the right to a Subpart G proceeding.
" See Entergy Nuclear Vermont Yankee, LLC (Vermont Yankee Nuclear Power -

Station), LBP-04-31, 60 NRC 686, 710-11 (2004). In that proceeding, the
Board held that CAN v. United States could be extended to apply to a State’s
cross-cxamination under the AEA. Id. Specifically, the Board found that since
*‘the opportunity for cross-examination under Subpart L is equivalent to the

.. opportunity for cross-examination under the APA, . . . {it] is likewise consistent
- with the State’s ‘reasonable opportunity . . . to interrogate witnesses’ under 42

US.C. §2021())." Id. at 710. We agree with this logic. Accordingly, we
find that section 274(D of the AEA does not give a State an sbsolute right
of cross-examination, but states only that *‘the Commission . . . shall afford

7391 F.3d 2t 351. The Commission represented to the First Clrcuit that *‘the standard for allowing

" cross-examination under [10 CER. §2.1204(b)(3)] [is] equivalent to the APA standard.” /d.
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reasonable opportunity for State representatives to . . . interrogate witnesses.’’ 42
U.S.C. §2021() '(emphasis added). The Subpart L grant of cross-examination to
situations where it *'is necessary to ensure the development of an adequate record
for decision,’”” 10 CF.R. §2.1204(b)(3), is consistent with the AEA requirement
that State representatives be given a *‘reasonable opportunity . . . to . . . interrogate
witnesses.'” 42 U.S.C. § 2021()). : '

Entergy and the Staff suggest that our determination that DPS failed to meet
its burden under 10 C.F.R. §2.309(g) to show that Subpart G procedures are
mandated by 10 CF.R. § 2.310(d) ends the matier, and requires that Subpart L
procedures be used for each admitted contention in this proceeding. This is not
correct. If a specific hearing procedure is not mandated, the plain language of
10 C.F.R. §2.310(a) uses the term ““may’’ in describing our options in selecting

the appropriate hearing procedures. The use of the permissive ‘‘may’’ instead of |

the mandatory *‘shall’” indicates that even if a petitioner fails to demonstrate that
Subpart G procedures are required, the Board *“may"” still find that the use of
Subpart G procedures is more appropriate than the use of Subpart L procedures for
a given contention. *‘In such a circumstanice, the Board, in its sound discretion,
must determine the type of hearing procedures most appropriate for the specific
contentions before it.” Vermont Yankee, LBP-04-31, 60 NRC at 705. In adopting

this approach we acknowledge the Commission's statement that, unless otherwise

provided in 10 CF.R. §2.310, Subpart L proceedings should *‘ordinarily’’ be
used. See Final Rule: *‘Changes to the: Adjudicatory Process,”” 69 Fed. Reg.
2182, 2222 (Jan. 14, 2004). Furthermore, at this point we see no particular
reason why the additional discovery mechanisms of Subpart G are necessary for
the. full and fair disclosure of the facts, Nor do we see any reason why the
moderate limits on cross-examination under a Subpart L proceeding would hinder
the development of an adequate record, Weighing these considerations and based

on currently available information, we conclude that the procedures of Subpart L

are appropriate for the adjudication of admitted contentions,

V. STATUTORY RIGHT TO HEARING

We now tumn to the DPS argument that, because it is a State, section 274(0) of
the AEA, 42 U.S.C. §2021(J), gives it the right to offer evidence and interrogate
witnesses even if a hearing would otherwise not be required and even if no
contentions are admitted. See DPS Petition at 3-5. The Commission’s regula-
tions give a State two ways to participate in adjudicatory proceedings. First, an
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‘‘interested Staig" is given “‘a reasonable opportunity to participate in a hearing"*
under 10 CF.R. §2.315(c).® This allows a State to .

introduce evidence, interrogate witnesses where cross-examination by the parties
is permitted, advise the Commission without requiring the representative to take a
position with respect to the issue, file proposed findings in those proceedings where
findings are permitted, and petition for review by the Commission under §2.341
with respect to the admitted contentions. o

10 CF.R. §2.315(c). Second, a State that wishes to raise specific concerns may
submit contentions complying with the 10 C.F.R. § 2.309(f)(1) requirements and

. become a party to the adjudication. As a party, a State may offer evidence and,

where necessary to ensure the development of an adequate record, may be allowed
to interrogate witnesses. 10 CF.R. §§2.1204(b)(3), 2.1208. See also Section
IV.B, supra. A State that has been admitted as a party is also given the additional

_opportunity to participate on another party’s contentions. See LES, CLI1-04-35, 60

NRC at 627. '
We conclude that the two options that NRC affords to an interested State,

“when viewed in combination, comply with the section 274(I) mandate that a State,

such as DPS, be given a *‘reasonable opportunity** to participate on the Vermont
Yankee license renewal application. We reject the assertion that section 247(])
gives DPS aright to offer evidence and interrogate witnesses, even if no hearing is

- otherwise being held and no party has submitted an admissible contention. Federal

case law recognizes that NRC's requirement that a petitioner identify specific
contentions and the particular bases for the contentions is not inconsistent with
section 189 of the AEA, which provides that a hearing shall be granted upon the
request of any person whose interest may be affected by the proceeding, See, eg.,
Business and Professional People for the Public Interest v. AEC, 502 F.2d 424,

- 426-29 (D.C. Cir. 1974). Given that the Commission’s rules granting a hearing

request only upon the submission of an admissible contention does not violate
section 189, we likewise find that limiting a State’s participation to situations
where at least one party submits an admissible contention does not violate the
section 274(J) requirement that a Staté be given a *‘reasonable opportunity’’ to
participate in a hearing. Therefore, we find that DPS's rights under section 247(1)
are satisfied by the Commission regulations governing Subpart L proceedings.

®0This regulation imploments section 274(f) of the AEA. The Commission has held that i
opportunity to participate as an interested state is available only if the State has not been admitted »:
a party under 10 CF.R. §2.309. National Enrichment Facility, CLI-04-35, 60 NRC st 626.27,
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VL. CONTENTION ADOPTION AND INTERESTED
STATE PARTICIPATION

A. Adoption

“Shortly after all the hearing requests were submitted, DPS and NEC each filed
a notice of intent to adopt the AG's contention and the contentions of one another.
Although DPS and NEC took the position that a simple notice of adoption is
sufficient, both also sought, in the alternative, to adopt the other’s contentions by
motion. See DPS Notice of Intent To Adopt Contentions at 1 n.1; NEC Notice
of Adoption of Contentions at 1 n.1. Entergy opposed both filings becanse DPS
and NEC failed to address the criteria for nontimely contentions. Entergy Answer
to DPS Notice of Intent To Adopt Contentions at 1-2; Entergy Answer to NEC
Notice of Adoption of Contentions at 1-3. The Staff does not oppose DPS and
NEC adopting contentions, so long as each party demonstrates an independent
ability to litigate any contention for which it becomes the primary sponsor should
the initial contention sponsor withdraw from the proceeding. Staff Answer to
DPS Notice of Intent To Adopt Contentions at 3; Staff Answer to NEC Notice of
Adoption of Contentions at 3.

The Commission’s regulations allow a petitioner to adopt the contention of
a different petitioner if the adopting petitioner (1) agrees that the sponsoring
petitioner will act as the representative with respect to that contention; or (2) if
the sponsoring and adopting petitioners jointly agree and designate which one
of them will have the authority to act for the petitioners on that contention. 10

CFR. §2.309(f)(3). These are the only substantive regulatory requirements for

adoption. When the procedures for adopting contentions were codified in 2004,
the Commission explained that by adopting a contention, the adopting party
preserves the right to litigate a contention that another party originally proposed

if the original sponsoring party leaves the proceeding prior to the resolution of th_é ‘

contention. 69 Fed. Reg, at 2221, : .
Section 2.309(f)(3), which was added in 2004, is entirely new. Nevertheless;
-Entergy cites prior case law for the proposition that the nontimely factors should
be applied when one intervenor seeks to adopt the contentions of a sponsoring
intervenor that seeks to withdraw from a proceeding. Entergy Answer to DPS
Notice of Intent To Adopt Contentions at 2. See also Houston Lighting and Power
Co. (South Texas Project, Units 1 and 2), ALAB-799, 21 NRC 360, 381-82
(1985). Entergy secks to extend the old South Texas decision to support the
proposition that the section 2.309(c) nontimely factors are applicable whenever a
party seeks to adopt contentions after the initial contention filing deadline. See,
e.g., Entergy Answer to DPS Notice of Intent To Adopt Contentions at 2.
We disagree and conclude that the circumstances in the South Texas proceeding

are very different from the facts involved in the current contention adoption
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requests. In that case, the adoption request came only after the sponsoring
intervenor withdrew from the proceeding as part of a settlement agreement
South Texas, ALAB-799, 21 NRC at 381. That adoption attempt came several
years after the Board admitted the contentions at issue. See Houston Lighting

. and Power Co. (South Texas Project, Units 1 and 2), LBP-80-11, 11 NRC 477

(1980); Houston Lighting and Power Co. (South Texas Project, Units 1 and 2),
LBP-79-10, 9 NRC 439 (1979). As the Board termed it, the case involved an
attempt to adopt ‘‘abandoned contentions.’* Houston Lighting and Power Co.
(South Texas Project, Units 1 and 2), LBP-82-91, 16 NRC 1364, 1369 (1982).
In contrast, the DPS and NEC adoption notices came very early in this
proceeding, only a few weeks after the contentions were due and before we
ruled on the admissibility of the contentions, Absent prior consultation between
the various petitioners before the contentions were filed, consultation which we

‘will not presume, it would have been impossible for DPS or NEC to adopt each

other's contentions prior to the date they were filed on May 26, 2006. Entergy's

- position, that all adoptions filed after the original deadline for filing contentions
- are automatically **nontimely”” (and thus must go through the eight-factor hoops

of 10 C.F.R. §2.309(c)), would create an illogical and unfair exclusionary wall tc
adoption, 10 C.F.R. § 2.309(f)(3) imposes no such requirements, It is sufficien
for our purposes to hold that if a notice of adoption of a contention is filed within s
reasonable time (such as 20 days) after the contention has been filed and admitted
then it is deemed timely and is not subject to the nontimely factors specified in 1
C.F.R. §2.309(c). Accordingly, we find that the DPS and NEC adoption notices
were timely 3! : o
Next, we turn to the Staff’s position. Although the Staff does not oppose the
adoption notice, the Staff states that if the initial contention sponsor withdraws
from the proceeding, an adopting party must demonstrate an independent ability
to litigate each contention it wishes to adopt. See, e.g., Staff Answer to DPS
Notice of Intent To Adopt Contentions at 3 (citing Consolidated Edison Co. o,
New York (Indian Point, Units 1 and 2), CLI-01-19, 54 NRC 109, 131-33 (2001))
In Indian Point, the Commission granted a petitioner’s request to incorporate

. another petitioner’s contentions by reference and stated *‘if the primary sponso

of an issue later withdraws from this proceeding, the remaining sponsor must ther
demonstrate to the Presiding Officer its independent ability to litigate this issue
A failure to do so renders the issue subject to dismissal prior to the hearing.”* Id
at 132. The Commission cited no regulation or precedent for this requirement
Nor did the Commission indicate whether it intended to impose this requiremen
in future adjudications. o

¥1The 10-day motions deadline of 10 CFR, nm(c)doesnoupmymmmo
contentions does not require & motion, as simple notice suffices.
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If the Commission did intend to create an additional adoption requirement
in Indian Point, we would expect that this requirement would appear in the
2004 codification of the procedures for contention adoption, or would have been
discussed in that rule’s Statement of Considerations. Both 10 C.E.R. § 2.309(f)(3)
and the Statement of Considerations, however, are entirely silent on whether the
adopting party must demonstrate an independent ability to litigate a contention
it seeks to adopt, Perhaps this silence is an expression of the fact that the
Commission did not intend that this element be included in the new rule.?

We have serious reservations about requiring the adopting party to demonstrate
an independent ability to litigate an issue. Id. at 132. First, what does it mean?
" Must the adopting petitioner provide us with its financial statements? Perhaps
its membership lists? Amounting to much the same thing, must it hire separate

and independent (duplicative?) experts and lawyers? Do we need to see the
written retainer agreements, or are pro-bono volunteers sufficient? What level

of investigation do we conduct, and what objective criteria do we use, to decide
whether the adopting party satisfactorily *‘demonstrated its independent ability
to litigate’” the contention? Second, how can we impose this requirement on

the adopting party, when there is no such requirement imposed on the original -

sponsoring petitioner? Surely the Staff is not suggesting that the fact that the
original sponsoring party is able to meet the strict but minimal requirements
for admission of a contention demonstrates that it has an independent ability to
litigate the full merits of the contention. Section 2.309(f) lists many reasons for
excluding a contention, but ‘‘demonstrating an independent ability to litigate an
issue’’ is not one of them. Third, how does this requirement comport with section

189a of the AEA, which states that the *‘Commission shall grant a hearing upon
the request of any person whose interest may be affected by the proceeding’*?42 -

USC. § 2239(a)(1)(A). No plaintiff in any federal court faces such a hurdle.
Happily, we need not decide the issne now. NEC and DPS have adopted each

other's contentions and neither one of them is withdrawing. Therefore, the current -~ -
notices of adoption are timely and are granted to the extent that the DPS and NEC

contentions have been admitted.® ‘

270 the extent thet the StafT has concerns that an adopting party would be unable to litigute an
adopted contention after the withdrawal of the initial contention sponsor, we note that the regulations
siready provide a remedy for dealing with a party that cannot adequately litigate a contention. See 10
CER §2.320. _

83 NEC also filed a motion for leave to file a reply to Entergy and the Staff answers on the adoption

jssue, a motion which: Entergy and the Staff oppose. Having accepted NEC's notice, we deny its

motion for leave to file a reply as moot.
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B. Interested State Participation
As provided in 10 C.F.R. § 2.315(c), any interested State, local governmental

'body'. and affected, federally recognized Indian Tribe that has not been admitted

as a party under 10 CFR. §2.309 will be given a reasonable opportunity
to participate in any hearing conducted in this proceeding. The only timing
requirement for giving notice of such participation states that a *‘representative
shall identify those contentions on which it will participate in advance of any
hearing held.”” 10 C.F.R. § 2.315(c). Accordingly, the AG for the Commonwealth
of Massachusetts, the Town of Marlboro, Vermont, and any other interested
state, local governmental body, or affected, federally recognized Indian Tribe that
wishes to participate in this hearing shall notify us of same within 20 days of this

. Order™

- VII. CONCLUSION

For the reasons set forth above, the Board concludes that the Vermont De-

" partment of Public Service and the New England Coalition both have standing

and have each proffered an admissible contention meeting the requirements of 10
CFR. §2.309(f). Accordingly, their requests for hearing are granted. Although
the Massachusetts Attorney General and the Town of Marlboro both have stand-
ing, neither has proffered an admissible contention and therefore their hearing
requests are denied. ' : ‘
‘The Board rules that the procedures of Subpart L shall be used for these
contentions, Within fifteen (15) days of the issnance of service of this Order, the
Staff shall notify the Board whether it desires to participate in this proceeding as
a party pursuant to 10 CF.R. §2.1202. Within thirty (30) days of the service of
this Order, the parties shall make their initial disclosurés pursuant to 10 C.ER.

~ §2.336(a), the Staff shall make its initial disclosures pursuant to 10 C.FR.
- §2.336(b), and the Staff shall file the hearing file pursuant to 10 C.F.R. § 2.1203.

"As provided under 10 CF.R. §2.311(c), a party, other than a hearing requestor
with at least one admitted contention, may appeal this Order to the Commission.
All such appeals must be filed within ten (10) days following service of this Order

-+ and conform to the provisions of 10 C.F.R. § 2.311(a). Those parties opposing the

appeal may file a brief in opposition within ten (10) days of service of the appeal.

: “Mwlthﬂwadopthnofmmemhm.mmdaymmmmmeamnpplymmm

state participation because such participation does not require a motion, ss & simple notice suffices,
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It is so ORDERED.

THE ATOMIC SAFETY AND
LICENSING BOARD*

Alex S. Karlin, Chaitman
ADMINISTRATIVE JUDGE

- Richard E. Wardwell* (by E. Roy Hawkens)
ADMINISTRATIVE JUDGE :

Thomas S. Elleman (by E. Roy Hawkens)
ADMINISTRATIVE JUDGE

- Rockville, Maryland
September 22, 2006

3 Copies of this Order were sent this date by Tntetmet e-mail transmission to counsel or a repre-
sentative for (1) Applicant Entergy Nuclear Vermont Yankee, LLC, and Entergy Nuclear Operations,

Inc.; (2) Petitioners Town of Mariboro, Vermont, the Massachusetts Attomey General, the Vermiont

Depattment of Public Service, and the New England Coalition; and (3) the NRC Staff.

¥ Jndge Wardwell joins in all of this decision except for his dissent on NEC Contention 1, which

follows, '
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DISSENTING OPINION OF JUDGE WARDWELL,
ON ADMISSIBILITY OF NEW ENGLAND COALITION’S
CONTENTION 1 (ENVIRONMENTAL)

A. Introduction
I join my colleagues in the issues presented in this Order, except for my dissent
with the discussion on NEC's only environmental contention. In this contention,
NEC asserts that Entergy’s Environmental Report (ER) failed to sufficiently
assess the impacts of increased thermal discharges into the Connecticut River
over the 20-year license extension period.! _ .
In accordance with NRC regulations, it scems clear that Entergy has adequately

. addressed the impacts to water quality required by the rules in their ER and

subsequent amendments to their License Renewal Application (LRA). Based 0n
this, I concluded that NEC’s contention is inadmissible becavse it fails to show
that a genuine dispute exists with the Applicant. I agree with the NRC Staff,

'however, that this- contention would be admissible on the liniited grounds that

Entergy’s approved NPDES permit from the State of Vermont Agency of Natural
Resources (VANR) was not included with the application because the permit had

~ not yet been approved when Entergy submitted their LRA in Janiiary 2006. The
-amended NPDES permit was approved on March 30, 2006. On July 27, 2006,
- Entergy submitted a copy of the approved amended permit as Amendment 6 to the

LRA, thus resolving this issue. While this permit has been appealed, its ongoing
status does not have a bearing on my opinion for the reasons presented herein. ‘

B. Discussion _ :
In evaluating NEC Contention 1, I reviewed the regulations to determined what

" an Applicant is explicitly required to provide in its ER for their LRA. In addition,
~ I'reviewed the Staff's responsibilities in preparing their Supplementat Environ-
.mental Impact Statement (SEIS) to indicate whether it would be reasonable for

an Applicant to provide any additional information that might assist the Staff in
performing their NEPA review. These explicit and implicit requirements for an
ER during license renewal are discussed in the next two sections. The impacts of
the increased thermal discharge (including cumulative impacts) are discussed in
Section B.3. The status of the NPDES permit and its effect on this opinion are
summarized in Section B.4. Much of the NEC argument accepted by the majority

! NEC Petition at 13. For this dissent, [ have also reviewed NEC's initisl petition (May 26, 2006),
and the Entergy and NRC Staff answers (June 22, 2006). While I have lso reviewed NEC's reply
(June 29, 2006) and note that nothing in it changes my opinion, I betieve that most of their response
is entirely new, inadmissible argument. ’
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opinion implics that a NEPA analysis, as reflected in an EIS, will not be prepered
for the proposed action. This issue is discussed in Section B.S, along with the

consistencies between NRC regulations, NEPA, and the Federal Water Pollution

Control Act (FWPCA), i.e., the Clean Water Act (CWA).

1. Explicit ER Requirements

As required by NRC regulations, 10 C.FR. § 2.309(f)(2), initial contentions at
this stage must be based on the Applicant's Environmental Report (ER). In part,

NEC Contention 1 questions the completeness of the portion of Entergy's ER

dealing with thermal discharges. 4
For license renewal applications, section 51.53(c)(2) of the regulations requires
that the following general information be included in an applicant’s ER: (1) a

description of the proposed action, (2) a detailed description of modifications
directly affecting the environmental or plant effluents, and (3) a discussion

of the environmental impacts of altematives to the license renewal. Specific
requirements for the ER are presented in 10 CFR. §51.53(c)(3) and may be
summarized as follows: (1) an applicant’s ER is not required to contain an analysis
of the environmental impacts identified as Category 1 issues? in Appendix B to
Subpart A of the Generic Environmental Impact Statement (GEIS); and (2) for a
plant with once-through cooling system (which is one of the operating modes at
Vermont Yankee), the applicant must include analyses for the three Category 2
issues? related to thermal discharges in their SEIS. The Category 2 thermal issues
include entrainment of fish and shelifish in early life stages, impingement of fish
and shellfish, and heat shock.4 : :
Itseems apparent that the increase in thermal discharge limits during the license
rencwal period (i.e., the water quality issues that NEC argues are not assessed
in Entergy’s application) does not relate to any of these Category 2 issues.’

CF.R Pant 51, Subpert A, Appendix B. .
’Cl"mﬂsmmphm-otmtpedﬂcmﬁmmmlbnmwtchmnbemmmini!n
SEIS. 10 CF.R. Part 51, Subpart A, Appendix B; 10 CER. §51.714).
. ‘Secﬁ?n 31.53(c)(3) of 10 CF.R. also requires thet the ER contain any new and significant
mfotmmonmgndingmeimpausoflmmmlofwhichmuppﬁmmhmmisism
mimhmsinceNEChasnmuzuadtbulhelpplhmf:ﬂedtoptuemnewand:igniﬁum
information, ' _
’Hm:hwkomswhmquaﬁcbimmﬂhwbeenudhmdmmlammw
to sudden temperature incresses when attificial heating commences. While the tempersture of the
menmlplumehcemhlyhighernearmﬂsch«gcmlhlslsnotmldeiedcobaheauhocku
Ionguchmgenlntlnplmtempmmmmgndml .

212

This alone is sufficient reason to reject this contention. But continuing on, the
regulations state that an applicant may address Category 2 thermal issues in_o'ng' of
two ways. They may include a copy of the current CWA 5316(13) detel:nunauon
(relating to the location, design, construction, and capacity of the cooling wg!er
system to minimize impingement and entrainment), and, if necessary, a section
316(a) demonstration (or equivalent State permits and supporting documentation)
to minimize impact of effluent discharges. Alternatively, if the applicant cannot
provide the relevant documents, it must assess the impact of the license renewal
on fish and shellfish resources resulting from heat shock, impingement, and
entrainment. 10 CF.R. § 51.53(c)(3)(ii)(B).

For its section 316(b) determination, Entergy evaluated the environmental

: impacts on aquatic resources from entrainment, impingement, and heat shock
.in their ER (in sections 4.2 to 4.4). It also included a detailed section 316(a)

demonstration in its application to amend its NPDES permit. Therefore, it is
cvident that Entergy has provided all of the information that is explicitly required
in the regulations. The amended permit is under an ongoing appeal. The impact
of this appeal on my decision is discussed in Section B.4.

2. Implicit ER Requirements

While Entergy has clearly met the explicit requirements of the regulations, the
nextquestion to address is whether the requirements of section 51.53(c)(3)()B)
are inclusive of all the information needed in an ER. To resolve this issue, I tum
to the discussion of the analyses that must be performed by the Staff in preparing
the SEIS, vsing section 51.71(d) and section 51.95(c) of the NRC regulations for
guidance, The former section states that the draft SEIS for a license renewal
will rely on conclusions presented in the GEIS for Category 1 issues, but must

contain an analysis of those issues identified as Category 2. As mentioned above,

. the only Category 2 issues related to this contention (i.e., thermal impacts on

aquatic ecology) are entrainment, impingement, and heat shock, These impacts

“are addressed in the requirements of a CWA §361(a) demonistration and the

section 316(b) determination. As referenced by VANR’s NPDES permit, Entergy
has submitted these analyses in their ER and in their application to amend their
NPDES permit. : . :

Besides the Category 2 issues, section 51.71(d) does not require any other
specific analyses for license renewals in the draft SEIS. Likewise, section 51.95(c)
does notrequire any other new analyses from the Staff in the final SEIS that might
affect the contents of the Applicant’s ER. Therefore, the ER requirements listed
in section 51.53(c)(3)(ii)(B) appear to be inclusive, since the regulations do not

_ require the StafT to evaluate any other specific analyses in preparing their SEIS.

The information required by the regulations is now included in the LRA.
Therefore, there is no material dispute and the contention should be rejected. To
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require the Applicant to do more is an impermissible challenge to a Commission

regulation and outside the scope of the license renewal proceeding. See 10C.FR.

§2.335(a).

3. Addressing Impacts 6[ Increased Thermal Discharge Limits

With the granting of a NPDES permit, the State has done a thorongh review
of the environmental impacts of the increased thermal limits on aquatic ecology.
With additional limitations, VANR concluded that there will be no significant
impact from the proposed thermal discharge on aquatic biota.

NEC has specifically raised the issne of cumulative impacts from the thermal
increase on the aquatic biota in the adjacent river. While there are scveral Category
1 issues that are potentially associated with this issue,’ comulative impacts are not

identified as a separate listed category in the GEIS. The Commission has already

decided that a board cannot admit a contention regarding a Category 1 issue. Also,
cumulative impacts of the thermal increase do not directly relate to the limited
Category 2 issues of entrainment, impingement, and heat shock. Therefore, the
NRC regulations do not allow a contention on this additional environmental issue,
since it is beyond those delineated in the GEIS. Any contention that attempts
to do so is a direct challenge to a Commission regulation and outside the scope
of the license renewal proceeding. See 10 C.F.R. §2.335(a). A petitioner has
two options available to expand the scope of the relevant issues, including: (1)
submitting a petition for rulemaking under 10 C.F.R. § 2.802, or (2) requesting a

waiver of the regulations from the Commission under 10 CFR. §2.335(b). To ‘

the best of my knowledge, NEC has not initiated either of these options.
While not directly required as part of the GEIS, cumulative impacts from
effluent discharges have been addressed by Entergy in their application to amend

the NPDES permit. VANR notes that the section 316(a) demonstration has con-
sidered cumulative impacts and it showed that the alternative effluent limitations

will assure the protection and propagation of the aquatic habitat. As discussed in
the Responsiveness Summary (RS), these conclusions were based on more than
30 years of monitoring and using predicative analysis by a calibrated computer

simulation modeling of the Vernon pool and the tailwater reach below the dam

(RS for Permit No, 3-1199, at p. 2-3). Therefore, Entergy has addressed the issue

of this contention, even though it is not specifically required to do so by the NRC
regulations.

SThese include, but are not necessarily limited to, accumulation of contaminents In sediments
or biota; cold shock; thermal plume bawier to migrating fish; distribution of aquatic organisms;
premature emergence of aquatic insects; gas superssturation; low dissolved oxygen; losses from

predation, parasitism, and disease among organisms exposed to sublethal stresses; and stimulations of -

nuisance organisme. 10 C.E.R. Part 51, Subpatt A, Appendix B.
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VANR has the opportunity to re-address these effluent limits every 5 years
during renewal of the NPDES permit, and to modify the parameters, if necessary,
to protect the aquatic biota. In essence, the NPDES renewal period provides an
ongoing assessment of cumulative impacts throughout the life of the plant. Based
on this, cumulative impacts have been addressed for this issue.

4. NPDES Permit Status

The amendment to Entergy’s NPDES permit (authorizing the temperature

increase to the thermal discharges under question in this contention) was approved

on March 30, 2006, and expired the next day. However, NEC admits that permit
remains in effect until the review of the renewal application is complete. NEC
Reply at 4; Tr, at 201-92. :

The approved amendment was appealed and, in fact, was recently stayed by
the State of Vermont Environmental Court on August 28, 2006. I considered the

‘option of admitting this contention as one of omission until this case is decided.

However, I ruled out this option as pointiess. If the appeal is upheld and the
NPDES permit is revoked, the effluent limitations revert back to the previous
values and there will be no increase in thermal discharge, rendering this contention
moot. If the appeal is denied and the NPDES permit is reinstated, it is my opinion
that the contention is inadmissible for the reasons presented in Sections B.1 and

"B.2.-If the NPDES permit is reinstated with modifications, tlie petitioner may

request leave to amend their contention or file a new contention under 10 CFR,
§2.309(f)(2). :

The petitioner also argues two other points: (1) that the permit will expire in
5 years, before the license renewal period even starts, and (2) that there is no
valid section 316 determination since only part of the period was approved for the

" increased temperatures, In regards to the first issue, the 5-year renewal period for

the NPDES permit seems to provide additional assurances that thermal increases

~ will not affect aquatic biota by providing ongoing rcassessment on the response

of the steam to the higher discharge limits. As mentioned in Section B.3, the
NPDES renewal period essentially provides a rolling assessment of cumulative
impacts throughout the life of the plant. :

" Inapproving Entergy’s amendment application, VANR agreed that the CWA

" §316(a) demonstration was conclusive for the period from June 16 to Octobes

14, but was inconclusive for the period from May 16 to June 15. As is their righ
under the CWA, VANR placed additional limitations on the thermal discharge
by not approving them for the first portion of the request period (i.c., May 16 tc
June 15) and only approving the increased temperatures for the second part o
the requested period (i.c., June 16 to October 14). These limits may be modifies
in the future if additional site monitoring indicates that the observed impact o
aquatic biota warrants an alternation to these time periods. NEC's environments
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contention does not apply to the first period since the temperatures will remain at
the previous values. The contention applies to the second period, but should be
rejected for the reasons discussed in Sections B.1 and B.2.

5. Consistency within NRC Regulations, CWA, and NEPA

Contrary to what is alleged by NEC and the majority opinion, it is not a question
of whether NRC is required to perform a NEPA analysis, The regulations make it
clear that, under NEPA, the Commission must analyze the environmerital impacts
from the proposed action, i.e., license renewal in this case. The Commission has
‘met its NEPA requirements by assessing the environmental impacts associated

with license renewal applications in the GEIS. 10 CFR. Part 51, Subpart A,

AppendixB. ' : S

The real dispute related to how the CWA effluent limitations relating to thermal
discharge (i.e., sections 316, 401, and 402) are handled in the EIS. In accordance
with 10 C.FR. § 51.71(d), the Staff is required to rely on the conclusions of the
GEIS for Category 1 issues and is required to augment the GEIS by evaluating
Category 2 site-specific alternative analyses in the SEIS. As mentioned, the three
Category 2 issues related to thermal discharge impacts on aquatic biota from
once-through cooling systems have been addressed by Entergy’s section 316
demonstrations and determinations, In accordance with 10 CF.R. § 51.71(d), the
water pollution limitations imposed pursuant to FWPCA for thermal discharges

at Vermont Yankee (i.c., section 316 analyses) must be relied upon in the overall

assessment of environmental impacts from the licensed renewal period. -

These restrictive requirernents in the NRC regulations are consistent with
section 511(c)(2) of the CWA, which states that nothing in NEPA authorizes

any federal agency to: (1) review any effluent limitation or other requirement

established pursuant to the CWA, or (2) impose any effluent limitations other than

those established pursuant to FWPCA. Therefore, water pollution limitations or
requirements promulgated or imposed pursuant to the FWPCA must be followed
as a compliance limitation in the analysis of the overall environmental impacts
frorn the proposed activity. See 10 C.FR. § 51.71(d). ’
Having said this, it is important to note that the Commission is not exempt
from assessing the overall environmental impacts of the project in accordance
with NEPA requirements, As noted in footnote 3 of section 51.71(d) of the
NRC regulations, *‘compliance with the environmental water quality standards
and requirements of FWPCA.. . . is not a substitute for and does not negate the
requirement for NRC to weight all environmental effects of the proposed action."’
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© Here, asin other sections of the regulations (¢.g., sections 51.45(c) and 51.53(c)),

the proposed action is the license renewal, not the effluent discharge.’ .
. What these regulations and accompanying footnote say is that a NEPA analyfns
must be performed on all environmental effects of the license renewal, but, with

* regards to thermal discharge (or other CWA requirements), the effluent limitations

(e.g., section 316 for thermal discharges) or other requirements imposed by the
State (as partof the CWA § 401 water quality certification andCWA § 402NPDES
permis) cannot be altered, In a case such as this where the State of Vermont has

- assessed the aquatic impacts in approving the plant’s cooling system, the NRC

must take their evaluation at face value and may not undercut their judgment by

. undertaking an independent analysis or establishing its own standards, Carolina

Power and Light Co. (H.B, Robinson, Unit 2), ALAB-569, 10 NRC 557, 562
(1979); Tennessee Valley Authority (Yellow Creek Nuclear Plant, Units 1 and 2),

~ ALAB-515, 8 NRC 702, 712-13, 715 (1978). However, the Agency must still
~ perform a NEPA analysis for the license renewal, taking 2 hard look at other
~ alternatives but not altering CWA effluent limitations.

In addition to not usurping the authority of other permitting agencies, NRC
recognized that the *‘permit process authorized by the FWPCA is an adequate
mechanism for control and mitigation of potential aquatic impacts.’’ Proposed
Rule: ‘‘Environmental Review for Renewal of Operating Licenses,’* 56 Fed. Reg.
417,016, 47,019 (Sept. 17, 1991). To require another analysis of altematives on
effluent limitations under NEPA would amount to an unnecessary and repetitive

" teview of the water quality impacts already addressed by another permitting
- agency. However, when no assessment of aquatic impacts has been performed

by any other permitting authority, NRC regulations require the Commission to
establish the magnitude of potential impacts, See 10 CFR. §51.71(d) n.3. This
NRC requirement is also consistent with the CWA since section 511(c) wonld no

" longer apply. .

 C. Sommary

Entergy has provided all the ER information required by the regnlations.
The applicant has addressed the section 316(b) determination in their ER, and
cumulative impacts (as well as a section 316(a) demonstration) in their application

7Towm«mmmmmcmmnnmmomm, it seems thet
one would have to define the proposed action es the effluent discharge.” With this definition, the

requirements to *‘weigh all environmental effects’* would specifically apply to the effluent discharge
and not to the overall license resiewal. This clearly is not the case, becanse to accept this position would

- fnake the NEPA mandste of weighing all environments effects incompatible with section S11(c)X(2)

of FWPCA which prohibits an agency from using NEPA to impose other effluent Himitstions besides
those suthorized by FWPCA. ~ o
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to amend their NPDES permit. While the NPDES amendment application wasnot
yet approved when the LRA was submitted, the omission of the permit authorizing
the thermal increase was rectified with Entergy’s July 27, 2006, submittal. This
contention is inadmissible on the grounds of lacking a real dispute, because the
applicant has addressed the specific environmental concerns raised by NEC and
done so in accordance with NRC regulations.

The approved NPDES permit amendment is presently being appealed and has
recently been stayed by the State of Vermont Environmental Coutt. The future
status of the permit does not affect the opinion presented herein. Specifically,
~ NEC's contention deals solely with the impacts from the increased thermal limits

desired by Entergy. If the approved NPDES permit is overturned, the license
reverts back to the original effluent limitations in the previous permit, and the
increased thermal discharges will not take place, rendering this contention moot.

_There is no procedural way in a license renewal proceeding before this Board
to further evaluate cumvulative impacts from thermal discharge. To require
an applicant to address this impact beyond the limited Category 2 issues of
entrainment, impingement, and heat shock would inappropriately challenge a
Category 1 issue. The cumulative impacts from the thermal discharge during the
license renewal period that NEC tried to raise are not among the Category 2 issues,
Moreover, the inability to review and alter the effluent limitations that have been
built into-the NRC regulations is consistent with CWA § 511(c). Consequently,
NEC's contention in this license renewal proceeding, based solely on their
undifferentiated claim that the Applicant has failed to analyze the cumulative
effects of thermal discharge during the license renewal period would be a direct
challenge to the NRC regulations and should be rejected.
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD
Before Administrative Judges:

Ann Marshall Young, Chair
Dr. Paul B. Abramson
Dr. Richard F. Cole

In the Matter of . N Docket No, 50-203-LR -

(ASLBP No. 08-848-02-LR)
ENTERGY NUCLEAR GENERATION
COMPANY and ENTERQY
NUCLEAR OPERATIONS, INC.

(Pligrim Nuctear Power Station) October 18, 2008

In this license renewal proceeding the Licensing Board rules that the public -
interest organization, Pilgrim Watch, and the Massachusetts Attorney General,
" both of which have petitioned to intervene, have standing to participate in the
" proceeding; that Pilgrim Watch has submitted two admissible contentions and is
therefore admitted as a party; but that the Attorney General has failed to submit an
admissible contention and is therefore not admitted as a party to the proceeding.

RULES OF PRACTICE: STANDING TO INTERVENE;
INTERVENTION

A petitioner’s standing, or right to participate in a Commission licensing
pmwedmg. is grounded in section 189a of the Atomic Energy Act (AEA), which
requires the NRC to provide a hearing “‘upon the request of any person whose
interest may be affected by the proceeding,’* and which has been implememed in
Commission regulations at 10 CF.R. §2.309.




RULES OF PRACTICE: STANDING TO INTERVENE;
 INTERVENTION

Judicial concepts of standing, to which licénsing boards are to look in rulingon

standing, provide the following guidance in determining whether a petitioner has

established the necessary “‘interest’” under 10 C.R.R. §2.714(d)(1): To qualify

for standing a petitioner must allege (1) a concrete and particularized injury that
is (2) fairly traceable to the challenged action and (3) likely to be redressed by
a favorable decision, criteria commonly referred to, respectively, as *‘injury in

fact,” causality, and redressability. The injury may be either actual or threatened,

but must lie arguably within the ‘‘zone of interests’® protected by the statutes
govemning the proceeding — here, either the AEA or the National Environmental

Policy Act (NEPA). |

RULES OF PRACTICE: STANDING TO INTERVENE;
INTERVENTION

. Individual petitioners living within 50 miles of a nuclear power plant may
establish standing based on a longstanding *‘proximity presumption’® principle
in NRC adjudicatory proceedings, under which the elements of standing will be
presumed to be satisfied if an individual lives within the zone of possible harm
from a significant source of radioactivity, in the geographical area that might be
affected by an accidental release of fission products, which has been defined in

proceedings involving nuclear power plants as being within a 50-mile radivs of

such a plant. o

RULES OF PRACTICE: STANDING TO INTERVENE;
INTERVENTION »

'An organization that wishes to establish standing to intervene may do so

by demonstrating either organizational standing or representational standing. In
. order to establish organizational standing it must show that the interests of the

organization will be harmed by the proceeding. To establish representational

standing it must (1) demonstrate that the interests of at Jeast one of its members
may be affected by the licensing action and would have standing to sue in his
or her own right, (2) identify that member by name and address, and (3) show
that the organization is authorized to request a hearing on behalf of that member,
Public interest group Petitioner Pilgrim Watch is found to have established
representational standing under these criteria, ‘
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RULES OF PRACTICE: STANDING TO INTERVENE;
INTERVENTION

Under 10 C.F.R. §2.309(d)(2) a State that wishes to be a party in a proceed-
ing for a facility located within its boundaries need not address the standing
requirements, and the Massachusetts Attorney General is therefore found to have
standing to participate as the representative of the State of Massachusetts.

RULES QOF PRACTICE: CONTENTIONS
To intervene in an NRC proceeding, a petitioner must, in addition to demon-

~ strating standing, submit at least one contention meeting the requirements of 10

CE.R. §2.309(f)(1). Failure of a contention to-meet any of the requirements of

~ section 2.309(f)(1) is grounds for its dismissal.

'RULES OF PRACTICE: CONTENTIONS

The *‘strict contention rule serves multiple interests,” including, first, focusing

the hearing process on real disputes susceptible of resolution in an adjudication

(for examiple, a petitioner may not demand an adjudicatory hearing to attack
generic NRC requirements or regulations, or to express generalized grievances
about NRC policies); second, by requiring detailed pleadings, putting other parties
in the proceeding on notice of the petitioner’s specific grievances and thereby
giving them a good idea of the claims they will be either supporting or opposing;
and, third, helping to ensure that full adjudicatory hearings are triggered only by
those able to proffer at least some minimal factual and legal foundation in support
of their contentions,

RULES OF PRACTICE: CONTENTIONS
Although the February 2004 revision of the NRC procedural rles no longer

. incorporates provisions formerly found in 10 C.F.R. §2.714(a)(3), (b)(1), which

permitted the amendment and supplementation of petitions and filing of con-

- tentions after the original filing of petitions, they contain essentially the same

substantive admissibility standards for contentions, which are now found in 10
C.F.R. §2.309(f), and which are discussed in an Appendix to the Memorandum
and Order that also addresses various case law interpreting the requirements in

- question. :

LICENSE RENEWAL: SCOPE
The regulatory authority relating to license renewal is found in 10 C.RR.
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Parts 51 and 54. Part 54 concerns the *‘Requirements for Renewal of Operating

Licenses for Nuclear Power Plants,”” and addresses safety-related issues in license

renewal procecdings. Part 51, concerning *‘Environmental Protection Regula-

tions for Domestic Licensing and Related Regulatory Functions,” addresses the
_ environmental aspects of license renewal.

LICENSE RENEWAL: SCOPE

As described by the Commission in the license renewal adjudicatory proceed-
ing of Florida Power & Light Co. (Turkey Point Nuclear Generating Flant, Units
3 and 4), CLI-01-17, 54 NRC 3 (2001), the NRC license renewal safety review is
focused **upon those potential detrimental effects of aging that are not routinely
addressed by ongoing regulatory oversight programs,’ which the Commission
considers *‘the most significant overall safety concern posed by extended reactor

. operstion,” and on *‘plant systems, structures, and components for which current
[regulatory] sctivities and requirements may not be sufficient to manage the
effects of aging in the period of extended operation.”® An issue can be related to
plant aging and still not warrant review atthe time of alicense renewal application,
if an aging-related issue is **‘adequately dealt with by regulatory processes™ onan
ongoing basis, For example, if a structure or component is already required to be
replaced *‘at mandated, specified time periods,” it would fall outside the scope
of license renewal review. .

' LICENSE RENEWAL: SCOPE .
he regul pmvm"onsze!atingtome,cnvimnmemalaspectsoﬂieensc
mﬁ&ﬁﬁmwmmnmm Environmental Policy Act
(NEPA), 42 US.C. §4332(C), places on federal agendes to :‘include in every
recommendation or report on . . . major Federal actions significantly affecting
the quality of the human eavironment, a detailed statenent by the responsible
officislon . . .memvimmnmlimpmﬁthepmposedacﬁm....’_' As noted
by the Supreme Court in Robertson v. Methow Valley Citizens Council, 490 Us.
332, 349 (1989), the *'statutory requircment that a.tfedcml agency contemplating
a tajor action prepare such an environmental impact statement fEIS] serves

NEPA’s ‘*action-forcing’ purpose in two important respects. . . . It ensures

that the agency, in reaching its decision, will have available, and will carefully

* consider, detailed information conceming significant environmental impacts; it
also guarantees that the relevant information will be mzde available to the larger:

andience that may also play a role in both the decisionmaking process and the
implementation of that decision.”
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LICENSE RENEWAL: SCOPE

Although the requirements of NEPA are directed to federal agencies and thus
the primary duties of NEPA fall on the NRC Staff in NRC proceedings, the
initial requirement to analyze the environmental impacts of an action, including
license renewal, is directed to applicants, and 10 CE.R. §51.53(c) requires a
license renewal applicant to submit with its application an environmental report
(ER), which ‘“must contain a description of the proposed action, including the

. applicant's plans to modify the facility or its administrative control procedures as

described in accordance with § 54.21," and *'describe in detail the modifications
directly affecting the environment or affecting plant effluents that affect the
environment.” _ .

LICENSE RENEWAL: SCOPE

Environmental issues identified as **Category 1" or “‘generic,” ismes in

‘ 'AppendixB.toSubponfPanSImnotwithinmescopeofalicensemewal

proceeding. On these jssnes the Commission found that it conld draw generic

. conclusions that arc applicablé to nuclear power plants generally, Thus these

issues need not be repeatedly assessed on a plant-by-plant basis, and license
renewal applicants may in their ERs refer to and adopt the generic envirenmental
impact findings found in Table B-1, Appendix B, for all Category 1 issues, with

the following exception: as required by 10 C.F.R. § 51.53(c)(3)(iv), ERs must

also contain **any new and significant infoymation regarding the environmental
impicts of license renewal of which the applicant is aware,’” even if this concems
a Category 1 issve, o - _

LICENSE RENEWAL: SCOPE

The Commission was not able to make generic environmental findings on
issues identified as *‘Category 2,”* or *‘plant specific,” issues in Appendix B
to Subpant A, and thus these issues are within the scope of license renewal,
and applicants mmst provide a plant-specific review of them. These issues are
characterized by the Commission as involving environmental impact severity

‘Jevels that could differ significantly from plant to plant, or impacts for which

additional plant-specific mitigation measures should be considered,

LICENSE RENEWAL: SCOPE

As required under 10 C.ER. §51.95(c), the Commission in 1996 sdopted
a “‘Generic Eavironmental Impact Statement for License Renewal of Nuclear
Plants"* (GEIS), published as NUREG-1437, which provides data supporting the
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table of Category 1 and 2 issues in Appendix B. Issuance of the 1996 GEIS
was part of an amendment of the requirements of Part 51 undertaken by the
Commission to establish environmental review requirements for license rencwals
“that were both efficient and more effectively focused.” .

LICENSE RENEWAL: SCOPE

Section 51.103 of 10 C.F.R. defines the requirements for the “‘record of
decision’” relating to any license renewal application, including the standard that
the Commission, in making such a decision pursuant to Part 54, *‘shall determine
whether or not the adverse environmental impacts of license renewal are so great
that preserving the option of license renewal for energy planning decisionmakers
would be unreasonable.” -

RULES OF PRACTICE: CONTENTIONS; LICENSE RENEWAL

‘Contentions that the Applicant’s ER fails to satisfy NEPA because it does not -

address the environmental impacts of severe spent fuel pool accidents, and fails

to address severe accident mitigation alternatives (SAMAS) that would reduce the

potential for spent fuel pool water loss and fires, are found inadmissible, on two
grounds, neither or which is addressed by relevant rules, but both of which are
mandated by relevant Commission precedent in the Turkey Point license rencwal
proceeding. First, the Commission interpreted the term, “‘severe accidents,”’ to
encompass only reactor accidents and not spent fuel pool accidents, which fall

within the analysis of the generic Category 1 issue of onsite storage of spent

fuel. Second, the Commission has stated, notwithstanding the responsibility of
an applicant in its ER (and the NRC Staff in the supplemental EIS that it must

prepare) to address *‘new and significant information"* relating even to Catcgory -

. 1 issues, that an alleged failurs to address such “‘new and significant information*®

does not give rise to an admissible contention, absent a waiver of the rule in 10
C.FR. §51.53(c)(3)(3) that Category 1 issues need not be addressed in a license -
renewal, and no waiver was requested, because the matters at issue were not

considered to involve *‘special circumstances with respect to the subject matter
" of the particular proceeding,”” as required by 10 CFR. §2.3350).

'RULES OF PRACTICE: CONTENTIONS; LICENSE RENEWAL

A contention, that Applicant’s aging management program is inadequate with
regard to aging management of buried pipes and tanks that contain radioactively

contaminated water because it does not provide for monitoring wells that would
detect leakage, is admitted, based on its being within the scope of license renewal, -
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and sutficiently supported as requirea Unaer (e CONICNON RUMISSIVIILY SIumus
of 10 C.EF.R. §2.309(f)(1). In litigation of this contention, scientific articles and
reports, as well as the existence of leaks at other facilities and the response to
those leaks, may, along with whatever other evidence and expert testimony is
provided, be relevant evidence on the factual issues of whether Applicant’s aging
management program for underground pipes and tanks is satisfactory or deficient,
and whether as a result the sort of monitoring wells that Petitioner seeks should
be included in this program. '

RULES OF PRACTICE: CONTENTIONS; LICENSE RENEWAL

A contention, that Applicant's aging management program fails to adequately
assure the continued integrity of the drywell liner for the requested license
extension, is denied, because it fails to meet the requirement of 10 C.F.R.
§ 2.309(f)(vi) that sufficient information be shown to demonstrate that a genuine
dispute exists with the Applicant on a material issue of law or fact. Applicant
provided a detailed application amendment on how it addressed the matter, and
Petitioner failed to state with any specificity or provide information showing how
the actions and proposed actions of the Applicant do not comply with the Interim
Staff Guidance that Petitioner relied on in support of its contention. A licensing

“board is not permitted to draw any inferences on behalf of a petitioner, and in

the absence of any more specific statement than has been provided, showing how

the specific actions of Applicant fall short, or some nexus with problems at other

plants, the contention is found to be lacking in its failure to show any genuine
dispute on a material issue of fact relating to the matters at issue.

~ RULES OF PRACTICE: CONTENTIONS

A contention, that Applicant’s severe accident mitigation altemnatives (SAMA)

“analysis for the plant is deficient regarding input data on evacwation times,

economic consequences, and meteorological patterns, resulting in incorrect con-
clusions about the costs versus benefits of possible mitigation alternatives such
that forther analysis is called for, is admitted. SAMAS are within the scope of
license renewal as a Category 2 issue; Petitioner is found to have raised questions
about input data that are material in these three areas because they concern
significant health and safety issues that affect the outcome of the proceeding;
and Petitioner is found to have adequately supported its contention under the

. contention admissibility standards of 10 C.E.R. § 2.309(f)(1).

That some of the information provided by Petitioner on evacuation-related
issues is apparently in conflict with some of the data taken by Applicant from the
plant’s emergency plan is found not to preclude its being considered, because,
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while emergency planning has been found in the Turkey Point proceeding to
be *“‘one of the safety issues that need not be re-examined within the context
of license renewal,”” what is challenged in this contention is whether particular
bits of information taken from such a plan are sufficiently accurate for use in
computing the health and safety consequences of an accident, as an environmental
issue. Becanse this challenge is focused upon the accuracy of certain assumptions
and input data used in the SAMA computations and how they affect the validity
of the SAMA analysis under NEPA, it is found to be appropriate in the three areas
admitted.

RULES OF PRACTICE: CONTENTIONS; LICENSE RENEWAL

A ‘contention, that new and significant information about cancer rates in
communities around the plant shows that another 20 years of operations may

result in greater offsite radiological impacts on human health than was previously -

known, is denied, becanse it attempts to challenge both generic findings made

in the GEIS, and NRC dose limit rules, without a waiver. Petitioner conceded .

that it was not snggesting that radiological releases from the plant are greater
than currently allowed by the NRC regulations, and thus its contention regarding
radiological releases must necessarily be construed as a challenge to the current
NRC dose limit regnlations found in 10 CF.R. Part 20, and without a waiver
under 10 C.F.R. §2.335, no request for which was submitted, such a challenge is
impermissible in an adjudication proceeding. '
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MEMORANDUM AND ORDER
(Ruling on Standing and Contentions of Pefitioners
Massachusetts Attorney Gcneral‘ and Pilgrim Watch)

I. INTRODUCTION

This proceeding involves the applicatfon of Entergy Nuclear Openﬁons. Inc.,

to renew its operating license for the Pilgrim Nuclear Power Station for an
additional 20-year period. The Massachusetts Attomey General and the nonprofit

citizens® organization, Pilgrim Watch, have filed petitions to intervene, in which
they submit contentions challenging various safety and environmental aspects of
the proposed license renewal. In addition, the Town of Plymouth, Massachusetts,
where the Pilgrim plant is located, is participating in this proceeding as an
interested local governmental body, pursuant to 10 C.FR. §2.315(c).

- In this Memorandum and Order we find that both Petitioners have shown .

~ standing to participate in the proceeding and that Pilgrim Watch has submitted

two admissible contentions. We therefore grant the hearing request of Pilgrim
Watch as to Contentions 1 and 3, to the extent discussed and defined below. These

contentions relate, respectively, to the aging management program for the Pilgrim
plant with regard to inspection for corrosion of buried pipes and tanks and detec-
tion of leakage of radioactive water that might result from undetected corrosion
and aging; and to certain input data that Pilgrim Watch asserts should have been

considered by the Applicant in its ‘‘severe accidlent mitigation alternatives,” or_

“SAMA,’" analysis.

II. BACKGROUND

" Entergy Nuclear Generation Company and Entergy Nuclear Operations, Inc.

(**Entergy”” or ‘‘Applicant’’) submitted its application requesting renewal of -

the Pilgrim Nuclear Power Station (PNPS, or *Pilgrim’’) operating license on
- January 25, 2006.! In response to a March 27, 2006, Federal Register notice

of opportunity for hearing on the proposed license renewal,? timely requests for

" a hearing and petitions to intervene were filed by Petitioners Pilgrim Watch

3 See71 Fed. Reg. 15,222 (Mar. 27, 2006); seé also Pllgrim Nuclesr Power Station License Renewal

Application, ADAMS Accession No. ML0G60300028 [hereinafier Application). In addition to other -
appendices, the Pilgrim Application includes the Applicant’s Environmental Repont for Opersting -
License Renewal Stage, ADAMS Accession No, MLO60830611 (hercinafier Environmental Report -

or ER]. ‘ o
3See 71 Fed. Reg. 21 15,222,
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(PW)?® and the Massachusetts Attomney General (AG),* on May 25 and 26, 2006,
respectively. Pilgrim Watch'’s Petition included five contentions; the Petition filed
by the Attorney General proffered a single contention. Subsequently, on June 5,

2006, Pilgrim Watch gave notice pursuant to 10 C.F.R. §§ 2.309(f)(3) and 2.323
of its adoption of the contention filed by the Attomey General,’ and on June 16
the Attomney General filed a letter requesting that the Licensing Board apply the

‘June 2, 2006, decision of the U.S. Court of Appeals for the Ninth Circuit in the

case, San Luis Obispo Mothers for Peace v. Nuclear Regulatory Commission, in
ruling on its contention.® -

Meanwhile, on June 7, 2006, a Licensing Board constituted of Judges Young,
Cole, and Nicholas Trikouros was established to preside over this proceeding,

- and on June 14 the Board issued a scheduling order, providing guidance for the

3 See Request for Hearing and Petition To Intervene by Pilgrim Watch (May 25, 2006) [hereinafter
Pilgrim Watch Petition or PW Petition). A

4 See Massachusetts Attorney General’s Request for a Hearing and Petition for Leave To Intervene
with Respect to Entergy Nuclear Operation's Inc.'s Application for Renewal of the Pilgrim Nuclear

. Power Plant Operating License and Petition for Backfit Order Requiring New Design Features To

Platect Against Spent Fuel Pool Accidents (May 26, 2006) [hereinafier Attorney General Petition or
AG Petition).

Asindicated by its title, the AG in its Petition also requests the Commission **to initiate a proceeding
for the backfitting of the Pilgrim nuclear power plant to protect ageinst a design-basis accident
involving a fire in the spent fuel pool.'* Attorney General Petition st 50; see id. at 48-50. As this part
of the petition is directed to the Commission and not this Licensing Board, we have not ruled on it. See
Tr. at 157; see also Massachusetts Attorney General’s Reply to Entergy’s and NRC Staff's Responses
to Hearing Reguest and Petition To Intervene with Respect to Pilgrim License Renewal Proceeding
(June 29, 2006) 2t 31 (hereinafter Attorney General Reply or AG Reply]. We note that on October 10,

. 2006, ths Commission issued 2n order denying the Attomey Generl’s petitions for backfitting in
| this'end the Vermont Yankee proceeding (in which the AG filed an essentially identicat contention
" to that filed in this proceeding, see Massachnsetts Attorney General’s Request for 8 Hearing and

Petition for Leave To Intervene with Respect to Entergy Nuclear Operstions Inc.’s Application for

* Renewal of the Vermont Yankee Nuclear Power Plant Operating License and Petition for Backfit

Order Requiring New Design Features To Protect Against Spent Foel Pool Accidents (May 26, 2006),
ADAMS Aeeesaion No. ML061640065), and advising that if the AG wishes to pursue the matter he
may file a request for NRC enforcement action under 10 C.F.R. § 2.206. See CL1-06-26, 64 NRC 225,
22627 (2006).

In addition, the Attomney General on August 25, 2006, filed with the Commission a Petition for
Rulemaking To Amend 10 C.F.R. Part 51 with respect to issues relating to spent fuel storage, which
likewise is not before this Licensing Board, See Massachusetts Attomey General's Petition for
Rulemeking To Amend 10 C.F.R. Part 51 (Aug. 25, 2006), ADAMS Acceision No. MLO62640409,

3 See Notice of Adoption of Contention by Pilgrim Watch (June S, 2006). .

SLester from Disne Corren to Licensing Board (June 16, 2006), providing Recent Decision by
U.S. Court of Appeals for the Ninth Circuit (June 16, 2006), ADAMS Accession No. ML061740349
[hereinafter AG Letter]. The Mothers for Peace decision was subsequently published at 449 F.3d
1016 (9th Cir. 2006).
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conduct of the proceeding.” The Board subsequently, on June 20, 2006, held a
telephone conference to address variovs prehearing matters,? and, in an Order
issued June 21, among other things scheduled, in response to the requests of
the Petitioners and the Town of Plymouth, a limited appearance session to hear
comments from the public pursuant to 10 C.E.R. §2.315(a), to be held in carly
~ July in conjunction with oral argument on Petitioners’ contentions.?

The NRC Staff responded to Pilgrim Watch’s Notice of Adoption on June 15,
2006, and to the Petitions of Pilgrim Watch and the Attomey General on June 19
~ and 22, 2006, respectively.! Entergy filed its Answer to the Attorney General's
Petition on June 22, and responded to the Pilgrim Watch Petition on June 26,
2006, including therein its response to Pilgrim Watch’s Notice of Adoption of
Contention.’? On June 29, 2006, the Massachusetts Attorney General filed a

combined reply to the Answers of Entergy and the NRC Staff.!? Pilgrim Watch -

 filed its Replies to the Answers of the NRC Staff and Entergy on June 27 and
July 3, 2006, respectively, : E 4
" On July 6 and 7, 2006, the Board held oral argument on the admissibility of

the Petitioner’s contentions, with the Petitioners, the NRC Staff, Entergy, and -
" the Town of Plymouth participating, in Plymouth, Massachusetts.!s Following -

oral argument, the Board required the participants to file supplemental briefs on

7See 71 Fed. Reg. 34,170 (June 13, 2006); Licensing Board Order (Regarding Schedule and
Guidance for Proceedings) (June 14, 2006) (enpublished). ,

8 See Transcript at 1-42, 3 , , : :

9See Licensing Board Order and Notice (Regarding Oral Argument and Limited Appearance
Statement Sessions) (June 21, 2006) (mpublished); Request of Town of Plymouth To Participate as
of Right Under 2.315(c) (fne 16, 2006). ' o : :

19 See NRC Staff Answer to Notice of Adoption of Contentions by Pilgrim Watch (June 15, 2006), -

~ Y'See NRC Staff's Rerponse to Request for Hearing and Petition To Intervene Filed by Pilgrim
“Watch (June 19, 2006) [hereirafier Staff Responso to PW Petition); NRC Siaff Answer Opposing - -
Massachusetts Attomey General’s Request for Hearing and Petition for Leave To Intervene and

Petition for Backfit Order (June 22, 2006) [hereinafiet Staff Response to AG Petition).
12 5ee Entergy’s Answer to the Massachusetts Attorney General's Request for a Hearing, Petition
for Leave To Intervene, and Petition for Backfit Order (June 22, 2006) (hereinafier Entergy Answer
to AG Petition]; Entergy's Answer to the Request for Hearing and Petition To Intervene by Pilgrim
Watch and Notice of Adoption of Contention (June 26, 2006) [hercinafter Entergy Answer to PW
Petition]). . :

13 See Attomey General Reply.

M See Pilgrim Watch Reply to NRC Answer to Request for Hearing and Petition To Intervene by
Pilgrim Watch (June 27, 2006) [hereinafter PW Reply to NRC Staff]; Pilgrim Watch Reply to Bntergy
Answer to Request for Hearing and Petition To Intervene by Pilgrim Watch (Suly 3, 2006) [hereinafter
PW Reply toEntergy).

15 See Tr. #t 40-456. While in Plymouth the Board also conducted the previously scheduled limited
appearance session, hearing statements of members of the public pursuant to 10 CER. §2315(s).
Limited Appesrance Transcript at 1-36..
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material insufficiently addressed by the participants to that point.! The parties
submitted these briefs on July 21, and the Attomey General filed a reply to the
briefs filed by Entergy and the NRC Staff on July 26, 2006.'* On July 27, 2006,
the Board held a teleconference to discuss the supplemental briefs and topics
regarding two of the proffered NEPA-based contentions.!®

Additionally, at the conclusion of the July 27 teleconference, Judge Trikouros
read into the record a disclosure statement outlining work that was previously
performed by a consulting company of which he was a principal, whiéh included
certain analytical services for Entergy regarding a spent fuel pool for another
pressurized water reactor owned and operated by Entergy.2® This was followed
by the August 4 filing, by the Attomey General and Pilgrim Watch, of Motions
for Disqualification of Judge Trikouros, which were opposed by Entergy in

. a Response filed August 14, 2006.2' Acting on the Motions, Judge Trikouros

recused himself from the proceeding on August 30, 2006; on the same date,

~ the Chief Administrative Judge of the Atomic Safety and Licensing Board Panel

reconstituted the Licensing Board by appointing Administrative Judge Paul B.
Abramson to sit in place of Judge Trikouros.2 The deliberations that have led to
the rulings herein stated have been among the members of the Board as currently
constituted. o

I BOARD RULINGS ON STANDING OF
PETITIONERS TO PARTICIPATE IN PROCEEDING

A petitioner’s standing, or right to participate in a Commission licensing
proceeding, is derived from section 189a of the Atomic Energy Act (AEA), which

16 See Licensing Board Order (Regarding Need for Parther Briefing on Definttion of “*New an

Sigﬁﬁmmfomﬁm“uAd&uMMMdm'MﬂmAmmdkepﬂu

to Massachusetts Attomey General Contention and Pilgrim Watch Contention 4) (Tely 14, 2006

17 See Entergy's Brief on New and Significant Information in Response to Licensing Board Order o
July 14, 2006 (Tuly 21, 2006); Massachusetts Attomney General's Brief Regarding Relevance to Thi:
Proceeding of Regulatory Guide's Definition of *“New and Significant Information™ (July 21, 2006)
NRC Staff's Response to July 14, 2006 Licensing Board Order (July 21, 2006). l

18 See Massactmsetts Attorney General's Reply Brief Regarding Relevance to This Proceeding o
Regulatory Guide’s Definition of *’New and Significant Information” (uly 26, 2006).

19 See Tr. 2t 45793,

20 See Tr. at 48992, ' '

1 See Massachusetts Attorney General's Motion for Disqualification of Judge Nicholas Trikouro
(Aug. 4, 2006); Motion on Behalf of Pilgrim Watch for Disqualification of Judge Nicholas Trikouro
in the Pilgrim Nuclear Power Station Re-licensing Proceeding (Aeg. 4, 2006); Entergy’s Response t
Motions for Disqualification of Judge Nicholas Trikouros (Aug. 14, 2006),

22 See Notice of Reconstitution (Aug. 30, 2006), 71 Fed. Reg. 52,590 (Sept. 6, 2006),
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requires the NRC to provide a hearing ‘‘upon the request of any person whose
. interest may be affected by the proceeding.’*? The Commission has implemented
this requirement in its regulations at 10 CF.R. §2.309.2¢
When determining whether a petitioner has established the necessary “‘in-
terest’” under Commission rules, licensing boards are directed by Commission
precedent to look to judicial concepts of standing for guidance.> Under this
authority, in order to qualify for standing a petitioner most allege *‘(1) a concrete
and particularized injury that is (2) fairly traceable to the challenged action and
(3) likely to be redressed by a favorable decision® — three criteria commonly

referred to as *‘injury in fact,’” causality, and redressability.? The requisite injury

may be either actual or threatened,?” but must arguably lie within the *‘zone
of interests” protected by the statutes goveming the proceeding — here, either

the AEA or the National Environmental Policy Act (NEPA).? Additionally,

Commission case law has established a *‘proximity presumption,” whereby an
individual may satisfy these standing requirements by demonstrating that his
or her residence is within the geographical area that might be affected by an
accidental release of fission products, and in proceedings involving nuclear power
plants this area has been defined as being within a 50-mile radius of such a plant.?
Accordingly, it will be presumed that the elements of standing are satisfied if an

individual lives within the zone of possible harm from the significant source of _

Di2uS.C. § 223%(a)(IXA) (2000). : . :

3 Subsection (dX(1) of section 2309 provides in relevant part thet the Board shall consider three
factors when deciding whether to grant standing 1o a petitioner: the nature of the petitioner’s right
mduAEAmum&apmymmmdingumnmmmddBpeﬁumeﬂmy.
ﬂwwhkmoumhmhﬂbwng:mdﬁnpmiueeﬂmofmymmmmyhm
In the proceeding on the petitioner’s interest. 10 CER, $2309(d(1)(H)-(iv). The provisions of 10

- CFR. §2.309 were formerty fornd in 10C.FR, § 2.714, prior to a major revision of the Commission’s

pmeedgml rules for adjudications in 2004, : .
25ee, .9., Yankee Atomic Electric Co, (Yankee Nuclesr Power Station), CLI-98-21, 48 NRC 185,
- 195 (1998); Quivira Mining Co. (Ambrosia Lake Facility, Grents, New Mexico), CLI-98-11, 48 NRC
1, 5-6 (1998); Georgla Insrinste of Technology (Georgia Tech Research Reactor, Atlants, Georgia),
CLI-95-12, 42 NRC 111, 115 (1995). ' :
% Yankee, CL1-98-21, 43 NRC at 195 (citing Steel Ca. v. Citizens for a Detter Environment, 523
US. 83, 102-04 (1998Y; Kelley v. Selin, 42 F.3 1501, 1508 (6th Cir, 1995)).
- T 1d. (citing Wilderness Society v. Griles, 824 244, 11 (D.C. Cir. 1987).
21d. t 195-96 (citing Ambrosia Lake Fociliyy, CLI-98-11, 48 NRC 1 6). _ '
See Florida Power & Light Co, (St. Lucie Nuctear Power Plant, Units 1 end 2), CLI-89-21, 30
NRC 325, 329 (1989); Florida Power & Lizhs Co. (Turkey Point Nuclear Generating Plant, Units
3 and 4), LBP.01-6, 53 NRC 138, 146-50 (2001); Virginia Electric and Power Co. (North Anna
Nuclear Power Station, Units 1 and 2), ALAB-522, 9 NRC 54, 56 (1979) (**close proximity [to a
- facility] has atways been deemed to be enough, stending alone, to establish the requisits interest™ to
confer standing). .
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radioactivity, without requiring a party to specifically plead injury, causation, and
redressability,

An organization, such as Pilgrim Watch, that wishes to establish standing to
intervene may do so by either demonstrating organizational standing or repre-
sentational standing. In order to establish organizational standing it must show
that the interests of the organization will be harmed by the proceeding, while an
organization seeking representational standing must demonstrate that the interests
of at least one of its members will be harmed by the proceeding.®! For an organiza-
tion to establish representational standing, the organization must: (1) show that at
least one of its members may be affected by the licensing action and, accordingly,
would have standing to sue in his or her own right; (2) identify that member by
name and address; and (3) show that the organization is authorized to request
a hearing on behalf of that member. Further, the Commission’s regulations

~ explain that a State *‘that wishes to be a party in a proceeding for a facility located

within its boundaries need not address the standing requirements.” 10 C.F.R.

§2.309(d)(2). _
Entergy does not challenge either the Massachusetts Attomey General’s or

. Pilgrim Watch’s standing to participate in this proceeding,™ The NRC Staff does

not contest the standing of the Massachusetts Attorney General to intervene in
this proceeding, and because Pilgrim Watch’s representative, Mary Lampert,
meets the longstanding *‘proximity presumption’ principle in NRC adjudicatory

© proceedings, the NRC Staff does not dispute that Pilgrim Watch has demonstrated

representational standing. _
We agree, based on the physical proximity of their representative to the Pilgrim

Nuclear Power Station, and because the affected member has authorized the

Petitioner organization to represent her in this proceeding, that the Pilgrim Watch

- has demonstrated representational standing to participate under AEA §189a
and the Commission’s rules.® Purther, we find that the Massachusetts Attorey

General hes standing to participate in this proceeding as a representative of the
State of Massachusetts as out]ined by the Commission in 10 C.F.R. § 2.309(d)(2).

D See (d.
3 See Yankee, CLI-98-21, 48 NRC at 195, :
(2’(:0%)“ GPU Nuclear, Inc. (Oyster Creek Nuclear Generating Station), CLI-00-6, 51 NRC 193, 202
33 See Entergy Answer to AG Petition at 2; Entergy Answer to Pilgrim Watch at 2.
3 See NRC Staff Answer to AG Petition at 3.
" 33 See NRC Staff Answer to Pilgrim Watch at 5.

36 See Yankee, CLI-98-21, 48 NRC at 195; Georgla Tech, CLI-95-2, 42 NRC at 115; Turkey Point,
LBP-01-6, 53 NRC at 146-50. .
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IV. STANDARDS FOR ADMISSIBILITY OF CONTENTIONS IN
LICENSE RENEWAL PROCEEDINGS

A. Regulatory Requirements on Contentlons

To intervene in an NRC proceeding, a petitioner must, in addition to demon-
strating standing, submit at least one contention meeting the requirements of 10
C.F.R. §2.309(f)(1).”” Failure of a contention to meet any of the requirements
of section 2.309(f)(1) is grounds for its dismissal,”® Heightened standards for

the admissibility of contentions originally came into being in 1989, when the

Cornmission amended its rules to *‘raise the threshold for the admission of con-

tentions.”"* The Commission has more recently stated that the *‘contention rule’

is strict by design,"” having been “‘toughened . . . in 1989 because in prior years
‘licensing boards had admitted and litigated numerous contentions that appeared
to be based on little more than speculation.” ***

¥ Sée 10 C.F.R. §2.309(x). Section 2.309(f)(1) states thet:
(1) A request for hearing or petition for leave to intervene must set forth with particularity
the contentions sought to be raived. For each contention, the request or petition must:
() Provide a specific statement of the issue of law or fact to be raised or controverted;
(i) Provide a brief expianation of the basis for the contention;
@) Denmmmmeismemudhdleemmﬁmismﬂﬂnﬂ\emopeofﬂ\epmmding:

@av) Demotmemmm:ﬁudinmem&enﬁmismmﬂtomeﬁndingsdnmc

must make to support the action that is involved in the proceeding;

(v) Provide a concise statement of the alleged facts or expert opintons which support the
requestor‘s/petitioner’s position on the issue and on which the petitioner intends to rely

. #t hearing, together with references to the specific sources and documents on which the

requestor/petitioner intends to rely ta support its position on the issve; and

- (vi) thidemMcicminfmnﬁmmmowﬂuugmimdispmexmmmmi-
cant/licensee on a material issne of law or fact, This information must include references to
thenpecifwmmoftheuppﬂmimﬁmlmﬁngwlpplmsmmnmulmpmm
safety report) that the petitioner disputes and the supporting reasons for each dispute, or, if
the petitioner belicves that the application fails to contain information on a relevant matter as
gmwlm.tmmm«mrﬁmmmmmmmmmmms

Hef.

% See Private Fuel Storage, LL.C. (Independent Spent Fnel Storage Installation), CLI-99-10, 49
NRC 318, 325 (1999); Arizona Public Service Co. (Palo Verds Nucleer Gmetltmg Station, Unie 1,
2, and 3), CLI-91-12, 34 NRC 149, 155-56 (1991),

”RulesoflhcticeforDotmschmin Pmoeed'ngn—hmedmtlﬂmgesind\aﬂeﬁng

Process, 54 Fed. Reg. 33,168, 33,168 (Aug. 11, 1989); see also Duke Energy Corp. (OooneeNuc!eu‘
Station, Units 1, 2, and 3), CL1-99-11, 49 NRC 328, 334 (1999).

9 Dominion Nucledr Connecticut, Inc. (Milistone Nuclesr Power Station, Units 2 and 3), Cl..l-Ol-24
$4 NRC 349, 358 (2001) (citing Oconee, CLI-99-11, 49 NRC at 334).
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The Commission has explained that the “‘strict contention rule serves multiple
interests."*4! These include the following (quoted in list form):

First, it focuses the hearing process on real disputes susceptible of resolution in an
adjudication. For example, a petitioner may not demand an adjudicatory hearing to
attack genericNRC lequitememso: reguiations, or to express generalized grievances
about NRC policies.

Second, the rule’s requirement of detailed pleadings puts other partics in the

proceeding on notice of the Petitioners® specific grievances and thus gives them a

good ides of the claims they will be either supporting or opposing.

Finally, the rule helps to ensure that full adjudicatory hearings are triggered only by

thoss abie to proffer at least some minimal factual and legal foundation in support
> of their contentions. o '

In February 2004 a new revision of the procedurnl rules came into effect.
Although these rules no longer incorporate provisions formerly found in 10
C.F.R. §2.714(a)(3), (b)(1), which permitted the amendment and supplementation
of petitions and the filing of contentions after the original filing of petitions,*
and contain various changes to provisions relating to the hearing process,* they
contain essentially the same substantive admissibility standards for contentions. In
its Statement of Considerations adopting the new mles, the Commission reiterated

~ the same principles that previously applied, namely, that **[tJhe threshold standard

is necessary to ensure that hearings cover only genuine and pertinent issues of

o concern and that the issues are framed and supported concisely enough at the

outset to ensure that the proceedings are effective and focused on real, concrete

- jssues.'**8 Additional guidance with respect to each of the requirements now found

in subsections (i) through (vi) of section 2.309(f)(1) is found in NRC case law,
Although we do not recount this guidance in any detail in the body: of this
Memorandum, primarily in view of the sheer size. of this body of law, we

41 Oconee, CL1-99-11, 49 NRC st 334,
14, (citations omitted).
3 Changes to Adjudicatory Process, 69 Fed, Reg. 2182 (Jan. 14, 2004),

* “Under the current rules, contentions must be filed with the original petition, within 60 days of

notics of the proceeding in the Federal Register (unless another period is therein specified). See 10

. CFR. §2.309(b)3)i).

“SIn this connection we note that a challenge to the new rules by several public interest groups
(suppotted by several states including Massachusetts) was overruled in the case of Citizens Awareness

Network, Inc. v. NRC [CAN v. NRC], 391 F.34 338 (15t Cir. 2004). The Court denied the petitions for
review, finding that the new procedures *‘comply with the relevant provisions of the APA and that
the Commission hes furnished an adequate explanation for the changes.”” Jd. at 343,

4669 Fed. Reg. at 2189-90.



have — because of its critical importance in determining whether petitioners are
granted evidentiary hearings in NRC adjudicatory proceedings — attached as an
Appendix to onr Memorandum and Order a more detailed and in-depth discussion
highlighting the contention admissibility standards as they have been interpreted
in varions NRC adjudication proceedings. Our rulings herein are informed by
these requirements and principles.

B, Scope of Subjects Admissible in License Renewal Proceedings

One of the contention admissibility standards limits contentions to issues
demonstrated to be *‘within the scope’ of a proceeding.” Commission regula-
tions and case law address in some detail the scope of license renewal proceedings,
which generally concern requests to renew 40-year operating licenses for addi-
tional 20-year terms.*? The regulatory authority relating to license renewal is found
in 10 C.FR. Parts 51 and 54. Part 54 concerns the *‘Requirements for Renewal
of Operating Licenses for Nuclear Power Plants,” and addresses safety-related
issues in license renewal proceedings.*® Part 51, conceming *“Environmental Pro-
tection Regulations for Domestic Licensing and Related Regulatory Functions,”
addresses the environmental aspects of license renewal,® The Commission has

interpreted these provisions in various adjudicatory proceedings, probably most

extensively in a decision in the 2001 Turkey Point proceeding.!

’

47 5ee 10 C.FR. § 2.309(N(1)(H).
3 Saction 54.31(b) of 10 CER. provides that:

{&] renewed Tioense will be fsswed for a fixed perlod of time, which Is the sum of the addionsl
A amount of tims beyond the expiration of the operating Heense (not to exceed 20 yeers) that is -
. requested in a renews! application plus the remaining number of years on the operating licenss

currently in effect. The term of any renewed license may not exceed 40 years. _
Section 50.51(s) of 10 C.F.R. states in relevant part that *“{e]ach [original] license will be issued for

_:ﬁxedpedod,ofﬂmlobespeciﬁedindleﬁcenseb\ninmasetoexeeedwymﬁvmdmdf
ssuance,”’ ' '

#See 10C.FR. Part 54,
50 5ee 10 C.FR. Part 51,

31 See Florida Power & Light Co. (Turkey Point Nuclear Generatin, Units -
17, 54 NRC 3, 11-13 (2001); see also Duke Energy Com. (Mccnmilm sm::'l.ldn:: ?::‘z.
Catawba Nuclear Station, Units 1 and 2), CLI-02-26, 56 NRC 358, 363-64 (2002); Balrimore Gas &
Electric Co. (Calvert Cliffs Nuclear Power Plant, Units 1 and 2), CLI-98-14, 48 NRC 39, 41 (1998),
motion to vacate denied, CLI-98-15, 48 NRC 45 (1998); Duke Energy Corp. (Oconee Nuclear Station,
Units 1, 2, and 3), CLI-98-17, 48 NRC 123, 125 (1998); Florida Power & Light Co. (Turkey Point
Nuclear Generating Plant, Units 3 and 4), CLI-00-23, 52 NRC 327, 329 (2000); Dominion Nuclear

Comnecticut, Inc. (Millstone Nuclear Power Station, Units 2 and 3), LBP-04-15, 60 NRC 81, 90, aff"d, .

CLI-04-36, 60 NRC 631 (2004).
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1. Safety-Related Issues in License Renewal Proceedings

Various sections of Part 54 speak to the scope of safety-related issues in
license renewal proceedings. First, 10 CE.R. § 54.4, titled *‘Scope,”’ specifies the

~ plant systems, structures, and components that are within the scope of this part.%

Sections 54.3 (containing definitions), 54.21 (addressing technical information
to be included in an application and further identifying relevant structures and
components), and 54.29 (stating the “‘Standards for issuance of a renewed
license*") provide additional definition of what is encompassed within a license
renewal review, limiting the scope to aging-management issues and some *‘time-
limited aging analyses™* that are associated with the functions of relevant plant
systems, structures, and components.® Applicants must ‘*demonstrate how their
programs will be effective in managing the effects of aging during the proposed
period of extended operation,’ * ata “‘detailed . . . ‘component and structure level,’

" rather than at a more genéralized ‘system level.” >

The Commission in Turkey Point stated that, in developing 10 CF.R. Part

54 beginning in the 1980s, it sought “‘to develop a process that would be both

efficient, avoiding duplicative assessments where possible, and effective, allowing
the NRC Staff to focus its resources on the most significant safety concems at
issue during the renewal term.”*%* Noting that the “‘issues and concems involved

~ in an extended 20 years of operation are not identical to the issues reviewed

when a reactor facility is first built and licensed,”” the Commission found that

52Section 54.4(s) describes those *‘systems, structures, and components® that sre within scope as:

(1) Safety-related systerns, structures, and components which are those relied npon to remain
functional during and following design-basis events (as defined in 10 CFR 5049 (bX1)) to
ensure the following functions — : '

" () The integrity of the reactor coolant pressure boundary; ’
(i) The capability to strot down the reactor and maintsin it in a safe shutdown condition; or
. (i) The capsbility to prevent or mitigate the consequences of accidents which could resutt
in potential offsite exposures comparéble to those referred to in § 50.34(a)(1), § 50.67(b)(2),
or § 100,11 of this chapter, as applicable. .

(2) AN nonsafety-related systems, structures, and components whose failure could prevent
satisfactory sccomplishment of any of the functions identified in paragraphs (aX1)(i), (if), or
(jii) of this section.

(3) All systems, structures, and components relied on in safety analyses or plant evaluations
to perform a function that demonstrates compliance with the Commission’s regulations for fire
protection (10 CFR 50.48), environmental qualificetion (10 CFR 50.49), pressurized thermal
shock (10 CFR 50.61), anticipated transients without scram (10 CFR 50.62), and station
blackout (10 CFR 30.63). .

53 See Final Rule: “*Nuclear Power Plant License Renewsl; Revisions,”* 60 Fed. Reg. 22,461, 22,463
(May 8, 1995). A

34 Turkey Poins, CL1-01-17, 54 NRC st 8 (quoting 60 Fed. Reg. at 22,462).

B1d a1 :
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requiring a full reassessment of safety issves that were ‘“‘thoroughly reviewed
when the facility was first licensed”’ and continue to be *‘routinely monitored and
assessed by ongoing agency oversight and agency-mandated licensee programs”’
would be *‘both unnecessary and wasteful.”** Nor did the Commission *‘believe
it necessary or appropriate to throw open the full gamut of provisions in a plant’s
cusrent licensing basis to re-analysis during the license renewal review,”*%

The Commission chose, rather, to focus the NRC license renewal safety
review ‘‘upon those potential detrimental effects of aging that are not routinely
addressed by ongoing regulatory oversight programs,” which it considered *‘the
most significant. overall safety concern posed by extended reactor operation.’*”

The Commission in Turkey Point described some of the *‘Detrimental Effects of -

Aging and Related Time-Limited Issues’’ as follows:

By its very nature, the aging of materials *‘becomes important principally during the

_ period of extended operation beyond the initial 40-year license term,”” particularly
since the design of some components may have been based explicitly upon an
assumed service life of 40 years, See [Final Rule: *‘Nuclear Power Plant License
Renewal,’* 56 Fed. Reg, 64,943, 64,946 (Dec. 13, 1991)]; see also Final Rule, -
*‘Nuclear Power Plant License Renewal; Revisions,”* 60 Fed. Reg. 22,461, 22,479
(May 8, 1995). Adverse aging effects can resuit from metal fatigue, erosion, corro-
sion, thermal and radiation embrittlement, microbiclogically induced effects, creep,
and shrinkage. Such age-related degradation can affect a number of reactor and
muxiliary systems, including the reactor vessel, the reactor coolant system pressure
boundary, steam generators, electrical cables, the pressurizer, heat exchangers, and
the spent fuel pool. Indeed, a host of individual components and structures are

sS4,

follows:

r'@"ls]nmdmwmﬁngdwvﬁm&mﬁsﬁmmmmsmﬁabhm ‘

a specific plant that are in effect at the time of the license renewal application. The current

Ticenting basis consists of the license requirements, including license conditions and technical -

specifications. It also includes the plant-specific design basis information documented in the
plant’s most recent Final Safety Analysis Report, nnd any orders, exemptions, and licensee
commitments that are part of the docket for the plant's license, 1.¢., responses to NRC bulletins,
generic letters, and enforcement actions, and other licensee commitments docomented in NRC
safety evalustions or licenses event reports. See 10 C.FR. § 54.3. The current licensing basis
additionally incledes all of the regulatory requirements found in Parts 2, 19, 20, 21, 30, 40, 50,
53,72, 73, and 100 with which the particular applicant must comply. Id..

+ « + . The [CLB] represerits an “*evolying set of requirements and commitments for a specific
plant that are modified as necessary over the life of a plant to ensure continuation of an
adequate level of safety.’” 60 Fed, Reg. at 22,473. It is effectively addressed and maintained
by ongoing agency oversight, review, and enforcement,

M.
38 Turkey Point, CLI-01-17, 54 NRC st 7.
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at issue. See 10 C.FR. §54.21(a)(1)(). Left unmitigated, the effects of aging
can overstress equipment, unacceptably reduce safety marging, and lead to the
loss of required plant functions, including the capability to shut down the reactor
and maintain it in a shutdown condition, and to otherwise prevent or mitigate the
consequences of accidents with a potential for offsite exposures.”

The Commission has also framed the focus of license renewal review as being
on “plar;t systems, structures, and components for which current [mgulato.ry]
activities and requirements may not be sufficient to manage the effects of aging
in' the period of extended operation.”® An issue can be related to plant aging
and still not warrant review at the time of a license renewal application, if an
aging-related issue is ‘‘adequately dealt with by mgula_tory proeesses." on an
ongoing basis.¢ For example, if a structure or component is already {equu'ed to be
replaced *‘at mandated, specified time periods,” it would fall outside the scope
of license renewal review.® - '

l2'. Emimkmental Tesues in License Renewal Proceedings

Regulatory provisions relating to the environmental aspects of license renewal
arise out of the requirement that the National Environmental Policy Act (NEPA)

* places on federal agencies to “‘include in every recommendation or reporton...

major Federal actions significantly affecting the quality of the human environ-
ment, a detailed statement by the responsible official on [] the environmental

: impactofﬂxepmposedacﬁon...."“AshasbeennotedbyﬂwSupmmeCoutt.the

“statutory requirement that a federal agency contemplating a major action prepare
such an environmental impact statement [EIS] serves NEPA’s ‘action-forcing’
purpose in two important Mpec_ts'f: '

It ensures that the agency, in reaching its decision, will have available, and will

" . carefully consider, detailed information concerning significant environmental im-
* pacts; it also guarantees that the relevant information will be made available to the

Jarger andience that may also play a role in both the decisionmaking process and the
implementation of that decision.* o

P1d at7-8.

014 at 10 (citing 60 Fed. Reg. at 22,469) (alteration in original),

€14, 5t 10n.2. .

Ld ) .

6342 U.S.C. § 4332; see Robertson v. Methow Valley Citizens Council, 490 U.S. 332, 348 (1989).

4 Robertson, 490 U.S. at 349, Of course, as the Court also noted, “NEPA itself does not mendate
pﬂﬁmlanMﬁmymmmmm...lfhmmmm
omnpmposedacﬁonmadeqnﬂdyldmﬁﬁedmdwdmwd.m-mhnmmmﬁmdbyNEPA
ﬁmndecidingmwmvﬂmmwdghlhemhmmulm" Id nSSO(Mm;::'d).:;

; ( .



Part 51 of 10 CFR. contains NRC’s rules relating to and implementing rel-
evant NEPA requirements, and section 51.20(a)(2) requires an environmental
impact statement for issuance or renewal of a nuclear reactor operating license.
Other sections relating to license renewal include, most significantly, 10 C.F.R.
88 51.53(c), 51.95(c), and 51.103(a)(5), and Appendix B to Subpart A,
Although the requirements of NEPA are directed to federal agencies and thus
the primary duties of NEPA fall on the NRC Staff in NRC proceedings,® the
initial requirement to analyze the environmental impacts of an action, including
license renewal, is directed to applicants under relevant NRC rules.% Accordingly,
section 51.53(c) requires a license renewal applicant to submit with its application
an environmental report (ER), which *‘must contain a description of the proposed

action, including the applicant’s plans to modify the facility or its administrative

control procedures as described in accordance with §54.21,” and *‘describe
in detail the modifications directly affecting the environment or affecting plant
effluents that affect the environment.”®” The report is not required to contain
anslyses of environmental impacts identified as *‘Category 1,”” or “‘generic,”

issues in Appendix B to Subpart A of Part 51, but “must contain analyses

of the environmental impacts of the proposed action, including the impacts of
refurbishment activities, if any, associated with license renewal and the impacts
of operation during the renewal term,”” for those issues identified as *‘Category
2,” or *‘plant specific,” issues in Appendix B to Subpart A % : :
As required under 10 CFR. §51.95(c), the Commission in 1996 adopted
a *‘Generic Environmental Impact Statement for License Renewal of Nuclear

Plants™ (GEIS), an extensive study of the potential environmental impacts of
extending the operating licenses for nuclear power plants, which was published as -

NURBG—I?37 and provides data suppotting the table of Category 1 and 2 issues
in Appendix B.® Issuance of the 1996 GEIS was part of an amendment of the

requirements of Part 51 undertaken by the Commission to establish environmental

: m&mdwmmmembnmofMauhn Or?mNamlRmumbsCmudL_m .

U.S.360, 371 (1989), "byfocuslngcmummdpubﬂcmiononmeemimmmleﬂmd

Wwﬂm"_NﬂPA"mﬁlimMﬂmmmimh&mﬂm

only to regret its decision afier it is too Iate to comect.” :
65 See, e.g. 10 CFR. §51.70(b), which states among other things that *“[ifhe NRC staff will

independently evaluate and be responsible for the refiabili of aif information used in the draft
environmental impact statement.* v i ment

%See I0CFR. §5141.

STI0CFR. §51.53(c)2); see § 51.53(cx(1).

10 CRR. § 51.53(c)3)0), (). : : '

6 See NUREG-1437, **Generic Environmental Impact Stmement for License Renownl of Noclear
Plants™ (May 1996) [hereinafter GEIS]; Final Rule: *‘Bnvironmenta! Review for Renewal of Noclear
Power Plant Operating Licentes,"” 61 Fed. Reg. 28,467 (JTune S, 1996), amended by 61 Fed. Reg.
66,537 (Dec. 18, 1996); 10 C.FR. Part 51, Subpert A, App. Bn.1. ,
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review requirements for license renewals “‘that were both efficient and more

effectively focused.”'™ '
Issues on which the Commission found that it could draw *‘generic conclusions

applicable to all existing nuclear power plants, or to a specific subgroup of

plants,”” were, as indicated above, identified as ‘‘Category 1°° issnes.,™ This
categorization was based on the Commission’s conclusion that these issues involve
“‘environméntal effects that are essentially similar for all plants,” and thus they
**need not be assessed repeatedly on a site-specific basis, plant-by-plant.”’” Thus,
under Part 51, license renewal applicants may — with an exception relevant in
this case that we discuss further below, requiring that ERs contain *‘any new and
significant information regarding the environmental impacts of license renewal
of which the applicant is aware’*™ — in their site-specific ERs refer to and adopt
the generic environmental impact findings found in Table B-1, Appendix B, for
all Category 1 issves.™ o

~ On the other hand, environmental issues for which the Commission was not
able to make generic environmental findings are designated as Category 2 matters,
and applicants must provide plant-specific analyses of the environmental impacts
of these.”™ These issues are characterized by the Commission as involving envi-
ronmental impact severity levels that **might differ significantly from one plant
to another,” or impacts for which additional plant-specific mitigation measures
should be considered.” For example, the *‘impact of extended operation on
endangered or threatened species varies from one location to another,” according
to the Commission, and is thus included within Category 2.7 Another example,
relevant in this proceeding, is the requirement that ““alternatives to mitigate severe
accidents must be considered for all plants that have not [previously] considered
such alternatives.”*™ Again, although the initial requirement falls upon applicants,

”hrkq?om. CLI-01.17, S NRC at 11, .
™ 1d. #t 11 (citing 10 C.F.R. Part 51, Subpart A, App. B),
Ry ‘ .

10 CER. § 51.53(c)(3)iv). :

M Turkey Point, CLI-01-17, 54 NRC t 11 (citing 10 CFR. §5 1.53(c)(3))).

ZM. (citing 10 CF.R, Part 51, Subpert A, App. B).

Id.

Tid st 12, :

T 10C.FR.Pan 51, Subpen A, Appendix B; see § S1.53(c)3XGNL). This requirement arises out of
**NEPA’s ‘demand thmt an agency prepare a detailed statement on ‘any adverse environmental effects
which cannot be avoided should the proposal be implemented,” 42 US.C. §4332(C)(H),” implicit
in which *‘is an understanding that the EIS will discuss the extent to which adverss effects can be
avoided.”” . Robertson, 490 U.S. st 351-52. The basis for the requirement is that “‘omission of a

. feesonebly complete discussion of possible mitigation measures would undermine the ‘action-forcing’

function of NEPA. Without such a discussion, nelther the agency nor other interested groups or
individuals can properly evalvate the severity of the adverse effects.” /d. at 352,
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the ultimate responsibility lies with the Staff, who must address these issues in
a Supplemental Environmental Impact Statement (SEIS)™ that is specific to the

particular site involved and provides the Staff’s independent assessment of the

applicant’s ER.®

Finally, section 51.103 defines the requirements for the *‘record of decision"’
relating to any license renewal application, including the standard that the Com-
mission, in making such a decision pursuant to Part 54, *‘shall determme whether
or not the adverse environmental impacts of license renewal are so great that
preserving the option of license renewal for energy planning decisionmakers
would be unreasonable.”*!

V. PETITIONERS’ CONTENTIONS, PARTY ARGUMENTS, AND
LICENSING BOARD ANALYSIS AND RULINGS

With the preceding geneml contention admissibility requlrements and llcense .

renewal scope principles in mind, we turn now to the Petitioners’ contentions.

A. Massachusetts Attorney General’s Contention and Pligrim Watch
Contentlon 4 (Regardlng Spent Fuel Pool Accidents)

Because of their similarity, and because Pllgnm Watch has also sought to
adopt the Attorney General’s Contention, we consider this contention together
with Pilgrim Watch Contention 4. Our discussion addresses the points raised in
support of both, and the arguments raised in opposition to both. Because we do
not admit either contention, it is not necessary that we rule on Pilgrim Watch’s
motion to adopt the AG's contention, and therefore we do not address it herein..

The contentions here at igsue state as follows:

_AG Contention: = The Environmental Report for Renewal of the Pilgrim Nuclear
Power Plant Fails to Satisfy NEPA Because it Does Not Address the Envmmmental-‘ :
Impacts of Severe Spent Fuel Pool Accidents.”? '

Pilgrim Watch Contention 4: ‘The Environmental Report Fails to Address Severe
Accident Mitigation Alternatives (SAMAs) Which Would Reduce the Potential for
Spent Fuel Pool Water Loss and Fires.®

M See 10 C.ER. § 51.95(c).

20 See Turkey Point, CLI-01-17, 34 NRC at 12 (citing 10 CFR. §§ 51.70, 51.73-74).
# 10 C.ER. § 51.103(aX5). 4

82 AQ Petition at 21.

83 pW Petition at 50.
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Pilgrim Watch in its contention centers on the SAMA argument, stating as follows:

The Environmental Report [ER] is inadequate because it fails to address the envi-
ronmental impacts of tho on-site storage of spent fuel assemblies which, already
densely packed in the cooling pool, will be increased by fifty percent during the
renewal period, Amemaocideminthespemmel pool should have been consid-
ered in Applicant’s SAMA review just as accidents involving other aspects of the
uranium fuel cyclewete. In addition, new information shows spent firel will remain
on-sits fonger than was anticipated and is more vulnerzble than previously known
to accidental fires and acts of malice and insanity. The ER should address [SAMAs]
that would substantially reduce the risks and the consequences associated with
on-site spent fuel storage. Petitioners have outlined some of these alternativea,®

Pilgrim Watch argues that “‘[alny exemption in the [GEIS] and 10 CFR.

- §51.53 for spent fuel storage covers normal operations only, not severe acci-

dents,” and therefore severe accidents involving the spent fuel pool should also
be considered to be a Category 2 issue.® PW also claims to have bronght forth
“‘new and significant information that makes consideration of the spent fuel pool
necessary under NEPA.""® Pilgrim Watch suggests that an adjudicatory hearing
is the “‘only way to properly address Petitioners® concems,”™ arguing that other
means such as a petition for enforcement under 10 C.F.R. § 2.206 or a rulemaking
petition under 10 C.F.R. § 2.802 could not realistically address their concerns in

. atimely fashion.*

Ammgoﬂ\erargumcntsoffmdasbaslstompponComenuon4 PW urges

- that new information, relating to questions about national storage of high-level

waste, indicates that spent fuel *‘will remain on-site longer than anticipated’” at

thetimeeiﬂ)erﬂxeGEISorﬂerastaConﬁdenoeRulewasadopted."lnP’W’s

view, *‘it makes more sense and is more protective of the environment to assess

- the impacts of on-site spent fuel storage before permission is given to generats

‘more waste.”"® PW also contends that new infonnahon suggests a greater risk of

et}

851d.; seeid at 52.

85 1d. at 50,

$71d, at 54,

B See id m 55,

14, 2t 56; see id. 21 56-61.

914 at 61-62; see also 10 C.FR. §51.23, We note that the U.S. Court of Appeals for the D.C.
Circutt recently dismissed a challenge to the Waste Confidence Rule brought by the Siste of Nevada,

finding, in an unpublished decision, that Nevada did not have standing becanss it “‘can point to no
injury in fact as & legal or practical consequence of the rule,’” and that *‘[t]he ruls has no legal effect

in the anticipated Yucca Mountain proceeding.”* Nevada v. NRC, No, 05-1350, 20056 WL 2828864, at
*] (D.C. Cir., Sept. 22, 2006).
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accidental fires in spent fuel pools than previously thought, in part because the
fuel is more densely packed than originally planned; in part because' an accident or
act of malice or insanity conld lead to loss of water from the pool; in part bo:cause
the spent fuel pools of boiling-water Mark 1 and Mark I r?actors like Pilgnm__a.m
particularly vulnerable to attack, being above ground; and in part because terronist
attacks on nuclear plants are asserted to be reasonably foresceable threats in the
e of September 11, 2001.% ' ‘
wa!l;mphuiﬁng the SAMA aspect of its contention, PW argues that the conse-
quences of water loss as a result of any of several causes coul(! be czftastmp!nc
and suggests several mitigation alternatives for consideration, mcludmg:__ using
a combination of low-density, reconfigured storage of spent fuel asse.mbhcs and
moving older assemblies to dry cask storage; installing a spray cooling system;
and limiting the frequency of full core offloads.” Finally, PW suggests that dry
cask storage makes sense from an economic, cost-benefit perspective, and calls
for further analysis on SAMAs.” o .
Using some of the same arguments and supporting its contention as well with
expert reports and other sources, the AG in his sole contention also argues that
the ER fails to satisfy 10 CF.R. § 51.53(c)(3)(jii) because it does not considers
SAMA s for a severe spent fuel pool accident.™ His primary argument, h?wever,
essentially consists of the assertion that Entergy’s ER *‘does not sz_msﬁ_y the
requirements of 10 CER. § 51.53(c)(3)(iv) and NEPA . . . because it fails to
address new and significant information regarding the reasonebly foreseeatfle
potential for a severe accident involving nuclear fuel store.d in high-denflty
storage racks in the Pilgrim fuel pool.’** As with PW’s contention, the AG Pomts
out that NEPA and 10 C.ER. § 51.53(c)(3)(iv) require that *‘new and significant
information’’ not previously considered by the NRC in an environmental impact
statenent (EIS) be included in the ER.% More specifically, the AG argues that the

regulation requires the ER to include new and significant information even ifit
concems a Category 1 matter otherwise covered in the GEIS.” Also, justas PW

. 9PW Petition s 62-71.
92 See id, 2t 73-75.
9 See id. 2t 75-71.
94 AG Petition at 23.
St a2l

%14, 21 15. The AG acknowledges that the NRC issued a generic EIS (GEIS) to evalunte many of
the common environmental itmpacts of license renewals and therefore NRC regulations do not reqire -

the preparstion of.emnplﬂeERdeleordllspeﬂ!ofuchlimmdspplinﬁm AG
Petition st 12-13 (citing 10 CER. 83 51.53(c)(3)). S1.71(d)). However, the AQ poims to 10 CER.
$51.53(c)Xiv), which, consistent with the Coort's decision in Marsh, 490 U.S. #t 374, requires thet
-awmmmﬁmﬁmlmmmmmunmmm;wum
searwal of which the applicent is awere.”” AG Petition at 15,

% AG Pedtion m 15; AG Reply 11 8,

does, the AG asserts that such new and significant information exists conceming
the potential impact of an accident involving a high-density spent fuel pool
storage facility, and that the ER is deficient because it fails to include such new
and significant information.” The AG argues that he has presented *‘sufficient
information to create a ‘genuine material dispute of fact or law adequate to warrant
further inquiry’ into the question of whether the likelihood of a pool fire falls
within the range of probability considered reasonably foreseeable by the NRC."'?

The AG summarizes the key principles arising out of the *‘new and significant
information’’ he submits, relating to the risks of a spent fuel pool fire, as follows:

(a) if the water level in a fuel storage pool drops to the point where the tops of the
fuel assemblies are uncovered, the fuel will bum, (b) the fuel will burn regardiess
of its age, (c) the fire will propagate to other assemblies in the pool, and [d] the fire
may be catastrophic.'® .

The AG supports his allegation that such new and significant information exists
with five “‘facts or expert opinion[s]’*!®: (1) the expert declaration and report

- of Dr. Gordon Thompson,'? (2) the expert-declaration and report of Dr. Jan

Beyea,!® (3) excerpts from NUREG-1738, (4) the 2006 ‘‘Safety and Security
of Commercial Spent Nuclear Fuel Storage* report of the National Academy of
Sciences,'™ and (5) the terrorist attacks of September 11, 2001.10

%8 See AG Potition at 22; PW Petition at 50.

*AG Petition » 23 (citing Carolina Power & Light Co. (Shearon Harris Nuclear Power Piant),
LBP-00-19, 52 NRC 85, 97-98 (2000)).

10074 ot 22,

W e id E

192 AQ Peition, Exh. 1, Decl. of Dr. Gordon Thompson in Support of [AG]'s Contention and
Petition for Backfit Order (May 25, 2006), A

193AQ Petition, Exh. 2, Decl: of Dr. Jan Beyea in Support of [AG)'s Contention and Petition for
Backfit Order (May 25, 2006). : ’ '

194 AG Petition, Exh, 4, Committee on the Safety and Security of Commercial Spent Nuclear Fuel
Storage, Board on Radioactive Waste Management, National Research Council, Safety and Sectrity
of Commercial Spent Nuclear Fuel Storage: Public Report (Washington, DC: National Academies
Pr::‘s.m.'nﬁsnpmlulso»chedbypwmmpponofhscmmﬁon&SnPWPeﬁﬁmmﬁs.

See, e.g., AQG Petition at 22, 33-40, As indicated above, the Attorney General also, on June 16
2006, ﬁlednlettermqueﬁngMUmnlngBoudtoapplydnlmz.m.dechMofﬁnU.s.Cmn
of Appex!s for the Ninth Circuit in the case, San Luis Obispo Mothers for Peace v. Nuclsar Regulatory
Commission, *by ruling that the environmental impacts of an intentions! attack on the Pilgrim fuel

- storage pool must be addresscd in an EIS, or seek appropriste guidance from the Commission.” AG

Letter at 2. (In Mothers for Peace, the Court reversed the Commission’s determination that NEPA
does not require an analysis of the environmental jmpact of terrorism, in that the NRC's “‘categorical
refusel to consider the environmental effects of a temrorist attack*® is unrezsonable under NEPA. Thus,

(Continued)



The AG argues that NRC never considered this information in its original EIS
for Pilgrim or in the GEIS for license renewals, and that Entergy’s failure to
include this new and significant information in its ER thus contravenes 10 C.F.R.
§ 51.53(c)(3)(iv) and the Suprems Court decision in the Marsh case.! The AG
also contends that the environmental impacts of a spent fuel pool accident must

be considered by the Staff in the SEIS in order for the Staff to comply with its

obligation to consider significant new information relevant to the environmental
impacts of license renewal because this information has not been considered by
the NRC in a previous EIS.'? Further, the AG asserts, when the likelihood of

a terrorist attack is taken into account, the estimated probability of this type of

accident is within the range that must be discussed in an ER and EIS.'"®

With respect to its argement that the ER is deficient because it does not consider
reasonablo alternatives for avoiding or mitigating the environmental impacts of a
severe spent fuel pool fire, the AG contends that a combination of two potential
SAMAs “‘would virtually eliminate the vulnerability of the Pilgrim fuel pool to
attack”’: low-density racking of fuel assemblies in the pool, and dry storage in
casks 109

1. Entergy Answer to Ma.mtchmetts AG Contention and Pilgrim Watch
Contention 4

Entergy opposes both the AG’s contention and Pilgrim Watch Contention 4,
claiming that the environmental impacts of spent fuel storage are codified as
Category 1 environmental issues, and thus are beyond the scope of this license
renewal proceeding.'*® According to Entergy, the attempt to bring these issues
within the scope of the proceeding by invoking section 51.53(c)(3)(iv) falls short
because the generic Category 1 findings resulting from the analysis of the GEIS

_ the Court found, the *“EA [environmental assessment] prepared in reliance on that determination is

inadequate and fails to comply with NEPA's mandate.”” 449 F.3d at 1028, 1035. The Court denied
the petition for review with regerd to additional claims by the petitioner that the NRC's actions had
violsted the Atomnic Energy Act and the Administrative Procedure Act, noting among other things
d‘thRC'l“mlimceonlmmpﬂuopinmmmm“mhdﬂsmdoumﬁdmtheﬂk

notice and comment provisions,” and thi *“‘[tThe agency has the discretion to use adjudication to
establish a binding legal norm."” /d. at 1027.)

198 S0¢ AG Petition at 23, 24-30,

14 st 18,21,

19874, a1 3341,

1914 gt 41; see also id. at 23, 47 Asdimmdubow.mmpp 281-82.PWllsomggem
thess same two mitigation alternatives, See PW Petition st 73,

119See Entergy Answer to AG Petition at 11-13 (citing 10 C.RR. Part 51, App. B, Table B-1, 10

C.ER, §§51.53(c), 51.95(c)); Entergy Answer to PW Petition at 46-48 (citing 10 CF.R. Pant 51, App.

B, Table B-1, 10 C.P.R. §§ 51.53(c), 51.95(c); GFIS at 6-72-6-75).
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| are NRC rules and, as such, may only be challenged or altered upon the granting

of a waiver or rulemaking petition.!"! Moreover, Entergy angues that the recent

decision in San Luis Obispo Mothers for Peace v. NRC is indpplicable here

becanse Commission case law establishes that, even if terrorism issues require
analysis under NEPA, the GEIS concluded that *“if such an event were to occur,
the resultant core damage and radiological release wonld be no worse than those
expected from intemally initiated events.”!®?

Entergy challenges the AG’s claim that new and slgniﬂcam information exists,
argning that the risks associated with high-density racking in spent fuel pools

_ were known and considered by NRC long ago and that nothing new is contained

in the AG's exhibits.!? In any event, Entergy asserts, none of the sources cited

by the Attorney General contain new or significant information, or *‘controven(]
the conclusion in the GEIS that the occurrence of a zirconium spent fuel pool
fire is ‘highly remote.’ """ In addition, the NRC “‘has fully corisidered the

NAS report and found no basis, even in.the context of a terrorist attack, to

_changes its conclusion regarding the risks of spent fucl pool fires stated in the
" GEIS,"”"" and has concluded that the Alvarez report cited in the Thompson and

Beyea reports *‘suffer{s] from excessive conservatisms, with the result that its
recommendations do not have a sound technical basis,” % Entergy characterizes
the claims of the Thompson report as being ‘‘broad, unsupported claims,”” and
argues that the Attorney General’s contention is *‘not supported by any credible
basis establishing the probability of a spent fuel fire or demonstrating that it is
sufficiently foreseeable to warrant consideration under NEPA,"*#7

" Entergy also argnes that SAMAS are limited to nuclear reactor accidents and
do not include spent fuel storage accidents,® that the challenge to the Waste
Confidence rule is based upon information that is neither new nor significant,!?

. and that PW’s remaining arpuments prov:de insufficient support to admit the
" contentions at issue,’ , .

19 Bntergy Answer to AG Petition et 13; Entergy Answer to PW Petition at 49-50,

"’EmrgyAnmmAGPcﬂdonatZG(quoﬁnganeEnergyCmp. (McGuire Nuclear Station,
Units 1 and 2; Catawba Nuclear Station, Units 1 and 2), CLI-02-26, 56 NRC 358, 365 n.24 (2002));
Entergy Answer to PW Petition at 54.

113 See Entergy Answer to AQ Petition at 14-15.

W1 st 15; see id, 21 15-16.

US 11 at 15-16,

11650¢ id, at 16, 17.

W14 219, 25; see id, st 17-25.

118 5o Entergy Answer to PW Petition st 48-49,

1914 o S1 (citing Ocones, CLI-99-11, 49 NRC at 344-45).
10 50e id, ot 51-56.
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2. NRC Staff Response to Massachusetts AG Contention and Pilgrim
Watch Contention 4

The Staff likewise argnes that Category 1 environmental issues are outside

of the scope of license renewal proceedings, citing 10 C.F.R. §51.53(c)(2) and
Turkey Point'®! for the proposition that a license renewal ER need not provide
information regarding the storage of spent fuel.!2 The Staff also relies on Turkey
Point in arguing that an ER need not address SAMAs for mitigating spent fuel
pool accidents.’? According to the Staff, by asking the Board to address a spent
fuel storage issue, the AG and PW essenﬁally seek to have the Board treat spent
fuel pool issues as a Category 2 issne, which runs counter to the prohibition
apainst challenging a regulation in an adjudicatory proceeding without secking
a waiver.' The Staff also argues that the information in the AG petition is not
new and, therefore, need not be included in Entergy’s ER as it has already been

presented.to the NRC. Finally, the Staff asserts that, to the extent the AG's -

contention attempts to raise terrorism issues, these issues are also outside of the
scope of the proceeding.'*

3. Massachusetts AG and Pilgrim Watch Replies to Entergy and
NRC Staff =

In its reply to Entergy and the Smff the AG argues that the case law and
regulatory history make clear that **Category 1 impacts are included in the scope
of the new and significant impacts that must be discussed in an ER pursuant to
10 C.F.R. § 51.53(c)(3)(iv).""'*” The AG maintains that the alternative procedures

suggested in Turkey Point (e.g., the filing of a waiver petition or a rulemaking -

petition) are inconsistént with NEPA as construed by the Supreme Court in

Mamh. 128 Purther, the AG asserts that Turkey Point is inapposite becnusc it dnd :

12 Yurkay Point, CLI-01-17, 34 NRC at 6-13.

12250¢ Staff Response to AG Petition ot 10-12; Staff Response to PW Petition at 34-36; mal:o

Tlatey Point, CLI-01-17, 54 NRC 2t 6-13.

125 See Staff Response to AG Petition at 9-11; SnffResmuol'WPeﬁﬁmmB#%(dﬁng Turkey '

Point, CLI-01-17, 54 NRC at 21-22).
124 See Staff Response to AG Petition et 10-11, 14; Staff Response to PW Petition at 36.
'”s«smnumuorwpeudmun,smnmnommu15-1&
'“seesmnesmmmmmaw-m Staff Responss to PW Petition at 38.
177 AG Reply at 8,
128 See id. 2t 9-10, MAnmemelhasnlsonguedﬂm.“inmdertogaahemngmln
order to raise a Jegitimate contention,” the “‘one door’’ open to it was to fils a contention, Tv. at 87,
in part because it did not believe it met the requirements for a waiver under 10 CPR. §2.335 that

":pcdal circumstances with respect to rhuubjactmmrofﬂnpankularpmmdng {must be] such -

(Contlnucd)
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" not deal with a contention alleging new and significant information, and that its
- discussion of issues relating to new and significant information is dicta.'® The AG

goes on to explain how in its view the information in its petition is indeed *‘new
and significant.’* ' Finally, the AG asks the Board to rule that NEPA requires that
Entergy and the Staff consider the environmental impacts of an intentional attack
on the Pilgrim spent fuel pool, and then to refer its ruling to the Commission to
determine, the applicability of the Mothers for Peace decision.!

Pilgrim Watch replies that the inclusion of onsite spent fuel as a Category

1 issue under **Uranium Fuel Cycle™ in Appendix B to Subpart A of Part 51

relates only to normal operations and *‘does not prevent it from being a Category
2 issue for the purposes of ‘Severe Accidents.’"*'2 PW cites the Licensing

" Board’s decision in Turkey Point as distinguishing SAMAs when it denied a

contention relating only to *‘severe accidents’® and not SAMAS,'* and argues

 that the alternative procedural avenues of waiver and rulemaking petitions are

inconsistent with Marsh and NEPA’s requirement for supplementation of EISs.'*
It further argues that the issue it has raised is site-specific rather than generic,
and that it has *‘submitted new and significant information which casts doubt on
the current generic treatment of this issue and supports its contention that NEPA
requires that this issue be reviewed as part of the license renewal process,” ' PW

" makes similar arguments in its Reply to the Staff,'% and also cites the Mothers for

Peace decision'” in support of its contention insofar as it raises terrorist attacks

as a new and significant issue.'®

thet spplication of the rule . . , would not serve the purposes for which the rule . , . was ’* or

: uchﬂmeyﬂmCmmﬂniminhr*qminMnmdm"ﬁhmwngm

pemiumwhhnewlnfmudonshoﬁngﬂmtngeneﬂcmhmﬂmuﬂelumouuu

' pmieu!uplmnuy seek a waiver of a rule,” bot ““[pletitioners with evidence that a generic finding
- i incorrect for all plants may petition {for a) mlemaking,” Turkey Point, CLI-01-17, 54 NRC at 12;

seeTr. 2t 88-50, 109-115, 138-40. The AG argues that the *‘new and significant informetion’* ot issue

concerns not only the Pilgrim plant but also others, Ty, at88 As indicated above, see supra note 4,
the AG has filed a rolemaking petition.

1 AG Reply at 11.
1050e id 2t 12-27.
By at27:28,
12 pW Reply to Entergy at 25,
1374 %26-27,
13414 22728, ‘
- VS 14, a1 30; see id. ot 28-30,
136 pW Reply to NRC Staff st 19-20,
137 See id. 21 20. ,

< W w2021,
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4. Licensing Board Ruling on Massachuntls AG Conl‘enﬂon and PW
Contention 4

We find these contentions to be inadmissible, on iwo separate gmunds. We

address first the Petitioners’ arguments (primarily esponsed by Pilgrim Watch)
that the contentions should be admitted because they raise matters relating to
*‘severe accidents’’ and ‘‘severe accident mitigation alternatives,’’ or ““SAMAs,”’
a site-specific Category 2 issue!™ that must be addressed in a license renewal
under 10 CER. § 51.53(c)(ii)}(L) and Appendix B to Subpart A of 10 C.F.R. Part
51, For reasons we set forth in some detail below, we find that these arguments
fail becanse of Commission precedent interpreting the term, *‘severe accidents,””
to encompass only reactor accidents and not spent fuel pool accidents, which fall
within the analysis of the generic Category 1 issue of onsite storage of spent fuel.

Next, we address the Petitioners’ arguments (indeed, the Attomey General’s

central argument) that the contentions should be admitted because they challenge

the Applicant’s failure to address various matters that they contend constitute
“new and significant information,’’ which must be addressed vnder 10 CER.
§ 51.53(c)(3)(iv), even {f they concern a Category 1 issue. Again, these arguments
fail in the face of Commission precedent, in. this instance establishing that,
notwithstanding the responsibility of an applicant in its ER (and the NRC Staff in
the SEIS) to address *‘new and significant information®’ relating even to Category
1 issucs, an alleged failure to address such *‘new and signiﬁcam information®’
does not give rise to an admissible contention, absent a waiver of the rule in 10
CF.R. §51.53(c)(3)(i) that Category 1 issues need not be addressed in a license
renewal.

We would note with regard to both of these issues that the analysis that brmgs
us to our conclusions regarding them does not follow an entirely straight path,
primarily because relevant rules in neither instance directly resolve the issues in

question. However, Commission precedent in the Turkey Point license renewal -

proceeding, interpreting the rules in question and the regulatory framework within
which they fall, mandates our rulings on both issves.

We note further that we do not mile herein on two other questions relating |

to the contentions at issue. First, in light of our mlings on the preceding two
primarily legal issues, we need not, and do not, go into the question whether
either Petitioner has sufficiently supported either contention insofar as it alleges
as a factual matter that there exists ‘‘new and significant information®* that should
have been addressed by the Applicant, relating to the risks and environmentat
impacts of high-density racking in, and accidents involving, spent fuel pools. Nor

139 See supra Section IV.B, discussion of *“Category 1,"" or *‘generic” issues, and *‘Category 2,"
or *‘site-specific’ issues,
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should our rulings herein be interpreted as suggesting a ﬁnding on this in either
direction.

Second, regarding the Petitioners’ argumems based on the Ninth Circuit’s
decision in Mothers for Peace v. NRC, we again follow Commission precedent,
in this instance declining to rule on such matters at this time in light of the
procedural posture of that case. We recognize, as another Licensing Board has
recently. observed (ruling in the Vermont Yankee license renewal proceeding
on a virtually identical contention filed by the Massachusetts Attomey General
in that case), that the Mothers for Peace decision might impact our rulings
herein.'® However, a majority of the Commission has recently issued two rulings
declining to apply the Court's decision in Mothers for Peace in NRC proceedings
at this time. First, in the NRC proceeding from which the Mothers for Peace
decision arose, it denied Petitioners’ motion for various relief based on the
Court’s decision, finding it ““‘unnecessary and premature,”” and noting as well

- that the Court’s ruling did not **circumscribfe] the procedures that the NRC must
"employ”’ for addressing terrorism in the NEPA context and thus the Commission

has **maximum procedural leeway"® to address the issne."! Second, it postponed
addressing a request of the State of New Jersey in the Oyster Creek license
renewal proceeding that it consider the Ninth Circuit’s decision in ruling on the

- State’s appeal of the Licensing Board®s denial of its contention relating, inter alia,
'to SAMAS and spent foel pool vulnerability,'42 Based upon this authority, we also

will refrain from issuing a ruling based on the Mothers for Peace decision at this
time, without, however, foreclosing the possibility that future pleadings may be
filed based on future developments in that case, as appropriate at such time,

a. Ruling on *Severe Accidem”- and SAMA—Related Argmnems
As indicated above, the critical determinative jssue relating to severe accidents

~ and SAMAs is what the term “‘severe accident” encompasses, thus defining what

accidents are to be examined in the context of a *‘severe accident mitigation

- alternatives,” or “SAMA,"” analysis, At first blush, the arguments of PW and

the AG, to the effect that severe accidents include spent fuel pool accidents and
that a SAMA analysis must therefore address such accidents, scem plausible. The
Licensing Board in Turkey Point indeed distinguished SAMAS in denying con-

tentions conceming *‘severe accidents'’ that contained no mention of “‘mitigation

10 Entergy Nuclear Vermont Yankee, LLC (Vermont Yankes Nuciear. Power Station), LBP-06-20
64 NRC 131, 160 (2006) (citing 449 F.3d at 1016). A

141 Soe Pacific Gas and Electric Co. (Dizblo Camyon Power Plant Independent Spent Fuel Storeg
Ttalletion), CLI-06-23, 64 NRC 107, 108 (2006).

W2 50¢ Amergen Energy Co,, LLC (Oyster Creek Nuclear Generating Station), m—os-u.um«
111, 115 (2006).



altematives,”” which is the crux of a SAMA.! In addition, NRC regulations
offer little guidance, providing neither a definition of the tetm *‘severe accident,”
nor stating explicitly whether the *‘severe accidents’ to be examined in SAMA
analyses include or exclude spent fuel pool accidents.

Section 51.53(c)(3)(ii) states that the environmental report must contain anal-
yses of the environmental impacts of the proposed action that are identified as
Category 2 issues in Appendix B to Subpart A of Part 50, and then goes on
to recount in narrative form the same issues identified as Category 2 issues in
Appendix B (with SAMAS addressed in section 51.53(c)(3)()(L))- It does not,
however, define *‘severs accidents’ or *‘SAMAs,’" or limit SAMAS in any way
. other than as stated in subsection (L) — i.e., *‘a consideration of alternatives to
mitigate severe accidents must be provided®” only *‘[ilf the staff has not previounsly

considered severe accident mitigation altematives for the applicant’s plant in an’

{EIS) or related supplement or in an environmental assessment.”” And the entry
in Appendix B, Table B-1, likewise provides no assistance on the question befom
us, stating merely as follows:

Severs accidents — 2 — SMALL. The probability weighted consequences of
atmospheric releases, faflout onto open bodies of water, releases to ground water,
and societal and economic impacts from severe accidents are small for all plants,
However, alternatives to mitigate severe accidents mist be considered for all plants
that have not considered such alternatives. See § 51.53(c)(i)(L).

Certainly, “‘severe accidents” is a term of art long used in the nuclear indus-
try and incorporated into Commission gnidance documents, including NUREG-
1150, which is focnsed singulady upon accidents involving damage to the

"’nmmau;mmmnteymmuuc\moenmﬁngnmmmmamda).m-ous. '

53 NRC 138 (2001). That Licensing Board stated:

. [S]emimSlﬁdoesmmqﬂmﬂnApplhmMymm&rmwddmmh.km
it only requires the Applicant to consider ‘severe accident mitigstion altematives® (SAMAs).
10 CRR. § 51.53(c)(3)(HiXL). The Commission, therefore, has left consideration of SAMAs
as the only Category 2 issue with respect to severs accidents, but this portion of Ms. Lorion's
contention does not seek to raise any issue relnted to severe accident mitigation altemnatives,
Her contention neither identifies any mitigation alternatives that should be considered nor
chaﬂengesmeApp!icmueva!manofSAMAslnlumhmmulmpm

14. 2t 16061, Parther:
MrOmvngeuﬂeglﬁmd\amaccidmiannngeliucmmzmmm
make the contention admissible. As discussed earfier (see supra p. 160), only severe accident

itigation altematives may be considered for license renewal severe accident Category 2

issues, and Mr, Omngehunamudmylssnelnvolvmgnﬂdgaﬂonnlmaﬁm.
Id. 2t 165,
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reactor core.'* But the rules themselves contain no such reference or limita-

tion.

The most on-point source on the issve is Commnssnon case law in the Turkey
Poirt proceeding. It must be noted that, when it considered the question of
severe accidents and SAMAS, on the appeal of one of the petitioners in that
proceeding, the Commission endorsed the distinction made by the Licensing
Board, between the need to propose a SAMA and the more substantive question
of risk associated with severe accidents.™s It then went on, however, to focus

~ upon what is-essentially an alternative, and ultimately more significant, rationale

for its ruling upholding the denial of the contention in question — that SAMAs
apply only to reactor accidents, not to spent fuel pool accidents.
It is argued that the Commission’s language in this regard is *‘gratuitous,”” on

‘an issue that did not need to be decided directly. ¥’ The length and specificity
.of the’ Commission’s discussion, however, belies such an interpretation, and

suggests that the Commission saw this second ground for its ruling as being more
important than, and indeed in effect rendering irrelevant, the question whether
that petitioner mentioned SAMAS in his ‘‘severe accident’’ contention. We quote
at length from this discussion in order to illustrate this:

a. Onsite-Stomge of Spent Fuel Is a Category I Issue

- Our rules explicitly concludE that “[tlhe expected increase in the volume of
spent fuel from an additional 20 years of operation can be safely accommodated on
site with small environmental effects through dry or pool storage at all plants if a

. permanent repository or monitored retrievable storage is not available.’* Table B-1,
Subpart A, Appendix B to Part 51.. See Oconee, CL1-99-11, 49 NRC at 343-44,
The GEIS provides the background analyses and justification for this generically
spplicable finding. See GEIS at 6-70 to 6-86. It finds “‘ample basis to conclude
that continued storage of existing spent fuel and storage of spent fuel generated
-during the license renewsl period c2n be accomplished safely and without significant

"environmental impeacts.”’ Jd. at 6-85. The GEIS takes full account of *‘the tota]
sccumulated volumes of spent fuel after an additional 20  years ofopernuon." I at
6-79; see also id, at 6-80 to 6-81.

" The GEIS’s finding encompasses spent fuel accident risks and their mitigation,

- See GEIS, at xlviti, 6-72 to 6-76, 6-86, 6-02. The NRC has spent years studying
in great deuul the risks and em\sequences of potential spent fuel pool accidents,

Y NUREG-1150, “*Severe Accident Risks: An Assessment for Five U.S. Nuclear Power Plants™
- (Dec. 1990). See also Policy SummnmSmRmAwﬂmReguﬂngﬁmnDedgmmd
Existing Plants, 50 Fed. Reg. 32, 138 (Ang. 198S).

Y3 Turkey Point, CLI-01-17, 54 NRC at 21-22,

Wepg

147 $ee PW Reply to NRC Staff at 19.
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- and the GEIS analysis is rooted in these earlier studies. NRC studies and the
agency’s operational experience snpport the conclusion that onsite reactor spent fuel
storage, which has continued for decades, presents no undue risk to public health
and safety. Because the GEIS analysis of onsite spent fuel storage encompasses the
risk of accidents, Contention 2 falls beyond the scope of individual license renewal
proceedings.

Mr. Oncavage argues, bowever. that a *‘catastrophic radiological accident at a
spent fuel facility would be a severe accident which is a category 2 issue,” Amended
Petition at 2. Part 51 does provide that ‘*alternatives to mitigate severe accidents
must be considered for all plants that have not considered such alternatives.”” See
Appendix B to Subpart A of Part 51; see also GEIS at 5-106 to 5-116. But Mr.
Oncavage’s Contention 2 says nothing about mitigation alternatives. And, in any
event, Part 51's reference to *‘severe accident mitigation alternatives’’ applies to

nuclear reactor accidents, not spent fuel storage accidents. Not only Mr. Oncavage,

but also the NRC Staff and FPL, apparently was confused on this point, for no one
raised the important distinction between reactor accidents and spent fuel accidents.
" As we have seen, the GEIS deals with spent foel storage risks (incleding accidents)
generically, and concludes that *‘regulatory requirements atready in place provide
adequate mitigation.”’ GEIS at 6-86, 6-92, xlviii; see also id. at 6-72 to 6-76. )
On the issue of onsite fuel storage, then, the GEIS rejects the need for further
consideration of mitigation altematives at the license renewal stage. Id, Indeed, for
all issues designated as Category 1, the Commission has concluded that additional
site-specific mitigation alternatives are unlikely to be beneficial and need not be
considered for license renewal. Sée 61 Fed. Reg. at 28,484; GEIS at 1-5, 1-9,
The NRC customarily has studied reactor accidents and spent fuiel accidents
separately. For instance, our *‘Policy Statement on Severe Reactor Accidents
. Regarding Future Designs and Existing Plants™* discusses only reactor accidents
and defines *‘[s]evere nuclear accidents [as] those in whichi substantial damage is
done to the reactor core whether or not there are serlous offsite consequences. * 50

Fed. Reg. 32,138 (Aug. 1985) (émphasis added). Similarly, the varions NRC studies -
.on severs accidents typically focos ipon potential damage to the reactor core of*

fiuclear power plants.'® A different set of studies altogether is devoted to spent fuel
pool accidents, and has concluded that the risk of accidents is acceptably small.!}
Hence, Part 51 and the GEIS treat the matter generically. Indeed, the events that
could lead to a severe reactor accident vary significantly from plant to plant, thereby
requiring plant-specific consideration, whereas accidents involving spent fuel pools
or dry casks are more amenable to generic consideration,

[Discussion of possibility of spent fuel pool accidents caused by hurricanes.]
Mr. Oncavage did not seek a waiver of the Category 1 determination for spent fuel
issues, nor did his hurricane discussions raise any information that might render the
GEIS’s Category 1 finding inapplicable to the Turkey Point facility. Nothing in Mr.
Oncavage's *‘hurricane’ claim renders it litigable under our license renewat rules.

Inshors, Part 51°s license renewal provisions cover environmental issues relating
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10 onsite spent fuel storage generically.* Al such issues, including accident risk,
fall outside the scope of license renewal proceedings.

[FN10] See, e.g., NUREG-1150, **Severe Accident Risks: An Assessment for Five U.S.
Nuclear Power Plants (Dec. 1990) (examining core meltdown risks); NUREG/CR-5042,
*‘Evalustion of Extemnal Hazards to Nuclear Power Plants in United States’® (Dec. 1987)
(examining the risk of core damage from external events).

[FN11] See, e.2., NUREG-1353, *‘Regulstory Analysis for the Resolution of Generic Issue
82, ‘Beyond Design Basis Accidents in Spent Puel Pools’ (April 1989); NUREG/CR-4982,
“Severe Accldents in Spent Fuel Pools in Support of Generic Safety Issus 82°* (July 1987);
NUREG/CR-5281, **Valve/Impact Analyzes of Accident Proventive and Mitigative Options
for Speit Puel Fools™ (Mar, 1989); NUREG/CR-5176, **Seismic Failure and Cask Drop
Analysis of the Spent Fuel Pools at Two Representative Nuclear Power Plants (Jan. 1929). A
mnndyohpunﬁnlnmgeﬁshndeeomnlm“mﬁndsmmdmm
somewhat greater than originally believed, but still very low, See NUREG-1738, *“Techmical
Study of Spent Feel Pool Accident Risk at Decommissioning Nuclear Power Plants (Feb.
2001).

[FNM][DimmionnodngﬂmeCmﬁdmmleappﬂuon!ymmgeohpemfnl ,
after a reactor ceases operation.] As we hold in the text, it is Part 51, with its underlying GEIS,
that prectudes litigation of that jssue, 143

" The Commission in the preceding passage clearly did not address merely in
passing the issue of whether the severe accidents to be addressed in a SAMA

" analysis under 10 CR.R. Part 51 include spent fuel pool accidents. Rather,

it explicitly noted that all participants in that proceeding had overlooked the
‘“‘important distinction between reactor accidents and spent fuel accidents,”

' going into great detail discussing the differences between reactor and spent
- fuel pool accidents, and explaining why it found that SAMAs do not apply to
-accidents involving spent fuel pools. It cited the GEIS extensively in support

of its statements to this effect. The passage indeed may be read as emphasizing
that, even were the contention in question there to have been read as implicitly
bringing SAMAs into play, it would not have been deemed admissible. In this
light, and taking into account the references to the cited portions of the GEIS,
noted by the Commission as underlying Part 51 of the regnlations, while we
might observe that it would have been preferable to include specific langnage in
the actual SAMA rule limiting SAMAS to reactor accidents if that is what was
intended, the Commission is hardly equivocal in the interpretation pmv:ded inthe
passage quoted above,

On this basis, we are constrained to find the Massachusetts AG Comention
and PW Contention 4 to be inadmissible insofar as they are based on the SAMA-
related arguments summarized above.

18 Turkey Point, CLI-01-17, 54 NRC at 21-23 (emphasis added).
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b. Ruling on Legal Issues Involved in *’New and Significant
Information’’-Related Argumems

We likewise must find the contentions at issue to be inadmissible msofar as

they are based on the requirement of 10 C.ER. §51.53(c)(3)(iv) that the ER .

“‘must contain any new and significant information regarding the environmental
impacts of license renewal of which the applicant is aware.’’

Agnin, the rule itself does not dictate this ruling. Indeed, section 51.53(c)(3)(iv)
may be read as in effect creating an exception to section 51.53(c)(3)(i)’s allowance

that an applicant’s ER *‘is not required to contain analyses of the environmental
impacts of the license renewal issues identified as Category 1 issues in Appendix

B."* Commission precedent supports this reading that the requirement of section
51.53(c)(3)(iv) applies not only to Category 2 issues but also to Category 1 issues
— at least to the extent that it applies to the responsibilities of the Applicant and

the Staff. In Turkey Point the Commission stated that, *‘[e]ven where the GEIS'

has found that a particular impact applies generically (Category 1), the applicant
must still provide additional analysis in its Environmental Report if new and
significant information may bear on the applicability of the Category 1 finding
at its particular plant.’’*® Later, in the McGuire proceeding, the Commission
reinforced this ruling, stating again that “‘the applicant must provide additional

analysis of even a Category 1 issue if new and significant information has -

surfaced.’*' Similarly, the Commission has indicated in its mlemaking that the
Staff must, when preparing the SEIS, oonsider any significant new information
related to Category 1 issues, !t

- On the basis of the foregoing, one might read subsection (c)(3)(iv) of section
51.53 as an exception to subsection (c)(3)(i) also in an adjudication context, partic-
ularly in light of the Commission’s statement in Turkey Point that *‘[a]djudicatory

hearings in individnal license renewal proceedings will share the same scope of .
issues as our NRC Staff review."* ' Thus the Petitioners’ argument, thatan alleged -
" failure of an applicant to comply with the requirement of section 51.53(c)(3)Giv) .

may give rise to an admissible contention (assuming proper support under the con-

tention admissibility rules), might also be persuasive — but for other statements

" of the Commission in Turkey Point that lead to a contrary conclusion.

W4 st 11 (mp!m%udded).
19 Duke Energy Corp. (McGuire Nuclear Station, Units | and 2; Catawba Nuclear Station, Units 1
and 2), CLI02-14, S NRC 278, 290 (2002).

UlSee 10 CFR. §§51.92(a)(2), 51.95(c)(3); 61 Fed. Reg. " 28470, In addition, in Turkey 4

Point the Commission stated that the *‘final SEIS also takes account of public comments, inclvding

. new information on generic findings.”” Turkey Point, CLI-01-17, 54 NRC at 12; see also -

McGuire/Catawba, CLI-02-14, 55 NRC a1 29091,
152 Turkey Point, CLI-01-17, 54 NRC at 10.
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In these other statements, the Commission has indicated that any new ana
significant information on matters designated as Category 1 issues in Part 51 may
be initiated by petitioners only through means other than the submission of con-
tentions. First, the Commission identified three specific options that individuals
and petitioners might pursue to address new and significant information that may
have arisen after the GEIS on Category 1 issues was finalized:

The Commission recognizes that even generic findings sometimes need revisiting
in ‘particular contexts. - Our rules thus provide a number of opportunities for
individuals to alert the Commission to new and significant information that might
render a genenc finding invalid, either with respect to all nuclear power plants or
for one plant in particular. In the heanng process, for example, petitioners with new
information showing that a generic rule would not serve its purpose at a puticular
plant may seek a waiver of the rule. . . . Petitioners with evidence that a generic
finding is incorrect for all plants may pet:tion the Commission to initiate a fresh
rulemaking. . . . Such petitioners may also use the SEIS notice and comment process

'toaskﬂ:eNRCtoforgouseofmesuspectgenedcﬂndmgmdtosnspendlxcense
renewal proceedings, pending a rulemaking or updatmg of the GEIS. See 61 Fed.
Reg. at28410° GEIS at 1-10 t0 1-11.19

Later in its declston, in the speclﬁc context of spent fue] pool accidents (which,
as indicated above, it found to fall within the Category 1 issue of onsite storage of

- spentfuel'®), the Commission made clear that its intent was that these options were

to be the exclusive options open to members of the public on the issue, stating that

*‘Part 51 treats all spent fuel accidents, whatever their canse, as generic, Category
1 events not suitable for case-by-case adjudication.’*'*s Further, removing any
doubt as to its intent, the Commission added, **As we hold in the text, it is part

51, with its underlying GEIS, that precludes the litigation of that issue,’*’%

As the Vermont Yankee Licensing Board noted in its decision in that license
renewal proceeding, the preceding reading of Turkey Point is consistent with the
regulatory history of 10 C.F.R. § 51.53(c)(3)(iv)."” The requirement that the ER

“include any new and sigmﬁcant information was not part of the original proposed

193 Turkey Point, CLI-01-17, 54 NRC at 12. We note that the Commission's Imgu-ge referring to
the waiver process when information relates to *‘a particulsr plant*® supports the AG's argument that
it would need to show some specisl circumstances relsting to the Pilgrim plant in particuler in onter
to qualify for & walver. See supm note 128,

134 See Turkey Point, CLY-01-17, $4 NRC 2t 21-23; 10 CFR. Part 51, App. B, Table B-1,

135 14, at 22 (emphasis added),

136 14, at 23 n.14 (emphasis added).

157 See Vermont Yankee, LBP-06-20, 64 NRC at 157-59.
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rule.! It was added in the final rule in response to objections from the Council on
Environmental Quality (CEQ), the U.S. Environmental Protection Agency (EPA),
and members of the public. As the Commission noted:.

Rederal and State agencies questioned how new scientific information could be
folded into the GEIS findings because the GEIS would have been performed so far
in advancs of the actual renewal of an operating license. . . . A group of commenters,
including CEQ and EPA noted that the rigidity of the proposed rule hampers the
NRC'’s ability to respond to new infomwﬁon or to different environmental issues
not listed in the proposed rule 1%

The Commission in response added 10 C.E.R. § 51.53(c)(3)(iv), toexpand *‘the .

framework for consideration of significant new information.’*'® The Statement
of Considerations to the final mle refers to SECY-93-032, a Staff memorandum
to the Commission proposing certain mles changes, including the addition of the
provision in 10 C.P.R. § 51.53(c)(3)(iv), to resolve the CEQ and EPA concems's!
One of the proposed changes was that *[I]itigation of environmental issues in
a hearing will be limited to unbounded category 2 and category 3 issues unless
the rule is suspended or waived.”'® The Commission approved modification
of the proposed rule and specifically endorsed SECY-93-032.!®* Commission
approval of SECY-93-032 may thus be read as demonstrating that, when the
Commission adopted the final rule, it contemplated that Category 1 issues could

be litigated only after the granting of a waiver petition pursuant to 10 CFR. -

§ 2.335, suspending the provision in 10 C.F.R. § 51.53(c)(3)(i) that an ER need not

address *‘Category 1'* issues and thus allowing Petitioners to challenge a fajlure
of the ER to address alleged “‘new and slgmficant information®® with regard to

such an issue.'s

198 See Proposed Rule: mmmmmxm«fanmaomuuﬁm"ssmn@, E

47016, 47,027-28 (Sep. 17, 1991),

19961 Ped. Reg. at 28.470

160 Id.

16! See id; SECY-93-032, Memorandum from .lamec M. Taylor, EDO, to the Commissioners
(Feb, 9, 1993) (ADAMS Accession No. MLO51660667).

162 SRCY-93-032at 4. We note that Category 2 and 3 issues were eventually combined into Category
2. See 61 Fod, Reg, at 28,474,

'3 Memorandum from Samwel J. Chilk, Sccrotary, to James M. Taylor, EDO (Apr. 22, 1993)
(ADAMS Accession No, MLO03760802),

164The additional change to the rule combining “category 2" and “category 3" issues o, simply,

**category 2, would itself not appear to alter this conclusion, as the pertinent distinction being drawn

was between those issves that were generic and those that were plant-specific, which would not
affect the procedures contemplated vis a vis members of the public who might want to challenge an
applicant’s failure toadd!m"newmdsigniﬁm information” sbout an otherwise **category 1"
issve,

The failure to adopt an actual rule provision stating that ‘‘litigation of en-
vironmental issues in a hearing will be limited to category 2 issues uniess the
rule is suspended or waived’® might well, as argued by Petitioners, be taken
to indicate that the Commission ultimately decided against such a provision,
except for subsequent indications of the Commission’s intent to the contrary,
both at the rulemaking stage and in its later Turkey Point decision, as discussed
above. With respect to-the former, we consider a dialogue that occutred when
the Commission was deliberating the final rule and discussing SECY-93-032.'
The briefing covered the resolution of the CEQ and EPA objections and included

_ an exchange between Commissioner James R. Curtiss and Martin Malsch, the

Deputy General Counsel for Licensing and Regulation. Twice the Commissioner
asked whether, under 10 C.F.R. § 51.53(cX(3)(iv) or any other part of the license
renewal regulations, a petitioner could litigate a Category 1 issue on the claim that
there was new and significant information on the issue.'® The Deputy General

- Counsel of NRC answered that such a claim could not be litigated without first
obtaining approval, in the form of a waiver, from the Commission itself.!? With

163 See Public Meeting, *‘Briefing on Status of Issves and Approach to GEIS Relemaking for Part
51" (Feb. 19, 1993) (ADAMS Accession No. ML0O51660665). .
16814 at 14,
167 See id. The discussion in question was as follows:

Commissioner Curtiss: *‘[A}ssume for the sake of discussion that the staff says, *“This is
not significant new information,” is that kind of isxue mbseqnently one that can be or you
intend to be cognizable before the board?

Mr, Malsch: Well.itmlddepmd.lfdnlnfonmﬁonls—ﬂnbuicmlsdwhve
to coms to the Commission first. If the informmtion is considersd significant by the interested
. party and staff says, *‘Now, this s not significant.”” Ifit’s generic information, then the remedy
is apetition for rulemaking and that usually comes to the Commission. Before the Commission
would grant a petition for rulemaking, it would consider the merits of the information, If the
information Is site specific, then they’d need to petition for a waiver, But after being screened
by the board, the bozrd is referred to the Commission and only the Commission can grant
»waimSo.again it comes before the Commission.

So.llnptooedmlmneismnwhatdiffmmbmmmmerhowngmthm.ﬂn
Commission would be looking st the staff judgment, looking at what othu parties say about
it.mdmldngmmdmﬁm:onabomﬁgniﬁmee.

Comnissimercuniss: So.um'umchmmm,lnothqwotds.whq‘mmvishn

that once a determination is mads under the procedures that you've described with regerd to

" the significance of the information by the Commission upon the staff"s recommendation, that

we would then in tum need to litigate before the board the significance of that information,
whether it was or wasn't significamt?

Mr. Malsch: Not without the Commission’s approval.
M '



this understanding of the regulations, the Commission appﬁ)ved and finalized
section 51.53(c)(3)(iv).1®

With regard to whether the NRC's .reso]ution of the matters raised by the

CEQ and EPA commenters — requiring applicants and the NRC Staff to address
any “‘new and significant information” but taking the position that any alleged
lack of such information could not be the subject of an admissible contention
absent a waiver — satisfies NEPA and case law interpreting it including the
Marsh case, we find that this would not contravene such law, given that other
means are provided for public participation in the SEIS process. It is not required

that the public participation aspect of NEPA be accomplished in an adjudicatory

proceeding. ' S
Again, while it might have been preferable to have written into the rule
itself the prohibition on allowing contentions based on the exception to section
51.53(c)(3)(i) found in section 51.53(c)(3)(iv) and on allegations of “‘new and
- significant information” as therein provided, we must, based on the Commission
precedent in Turkey Point and the preceding analysis, and as in the Vermont
. Yankee proceeding, rule in this proceeding that Petitioners Massachusetts Attomney

General and Pilgrim Watch may not challenge in a contention the Applicant’s ER.

for any alleged failure to consider new and significant information with regard to
the Category 1 issue of onsite storage of spent fuel, without seeking and obtaining
a waiver of the generic rule." Although the Attomey General has recently filed

168 See 61 Fed. Reg. at 28,467, : S

“’m:puuicpuﬁdpmionumofNEPAuimﬁmme“infmmdmdm" played by the EIS,
h"MS]MWk&emM&uwMWMmWWM
ita dacisionmeking process,’ ...md,pednpsmﬂgniﬁcuﬁ!y.pmidfmg]upingboudfotpnbﬁc‘

oomnun."kobemm.mus.syS(MMMmoadmmﬁcCav.lekmm -
Deﬁlinc..mU.s.n.W(lm». mcm!nkobcmmnmdnlevmcmmil‘m'
.Mmiq(mmmmnmmwmm&rmﬁm;

“‘other federal agencies, #ppropriate state and local agencies, affected Indian tribes, any relevant
mmmmmmu.minmm.m«awmmmm"
. Jd 2 350 n.13 (citing 40 CFR. §1500.1). Other CEQ reguiations specifically address **Public
involvement,” and *‘public hearings or public meetings,” but do not require adjudicatory hearings.
, 40C.P.R.QISOQ&.TheCmmomd.inManhMﬂnmquheddimnﬁmdénoﬁnfmmnim

“permitllhepubllc...mmettothueffwuofapmposedlcﬁonaamwﬁngfnlﬁme."Manh. 490
US. 2t 371. See also 10 C.FR, § 51.92(d)(1). : ’

MWe note the A
S1.53(c)3)(iv) leads not only to the conclusion that the “‘new and significant information” a licensee
mxtpmvidelnclndeuinfmﬁm'egmﬁng%mlimbmalaomaﬁndingﬂlatpuiﬁm,
are entitled to challenge the adequacy of the ER in this regard in contentions, AG Reply st 9; g0
unw.Wemanswmmmmmmmmmmsmm
s0 ax to exclude lifigation of Cotegory 1 issues without & waiver, should not be followed becaase
it was *‘never codified in the finel mle.”” I4 st 8 n.7. However, the AG also relies on regulatory

(Continued).

Norl\eyﬁumnl’sugummlnlﬁsmplythul"pldnmding"oflecﬁm .

a Petition for Rulemaking with regard to the matters at issue in its Contention,'”
neither the AG nor Pilgrim Watch has sought a waiver,' and thus the contention
must be ruled inadmissible insofar as it seeks to challenge the absence of alleged
new and significant information in the Applicant’s ER.'™

Absent future developments in the Morhers for Peace case to the contrary, '™

‘this would include the matter of the alleged potential for terrorist attacks on the

history in arguing that its interpretation of the rule — i.e., that Entergy is requltedunde.raecﬂou
51.53(c)X(3)(iv) to address “‘new and significant information™ cven relating to Category | issues —

- should be followed. See Id. at 6, Indeed, we agree with the AG on this interpretation, as evidenced in

our discussion in the text. And, as we also discuss in the text, to construe section 51.53(c)(3)(Iv) as an

-exception to section 51.53(c)(3)(i) also in a litigation context is a reasonable reading of the rule.

However, our inquiry cannot end so quickly, because, although *‘interpretation of any regulation

. must begin with the language and structure of the provision itself, see Wrangler Laboratories,

ALAB-951, 33 NRC 505, 513 (1991) (cited by the AG in his Reply at 6), “‘administrative history
and other available guidance may be consalted for . . . the resolution of ambiguities in a reguiation’s

anguage], so long a8 an) interpretation [does) not conflict with the plain meaning of the wording

used in [a] regulation.” Wrangler, ALAB-951, 33 NRC at S13-14. . Section 51,53(c)(3)(iv) may
well be viewed as beig ambiguous, in that it clearly conflicts with section 51.53(c)(3)(1) and
there is no *‘plain language" explicitly stating that section 51.53(c)(3)(iv) creates an exception to
section 51.53(c)(3)(i) — in any context. From this perspective, the Commission — which, *‘[a]beent
constitutional constraints or extremely compelling circumstances . . . ‘should be free to fashion fits)
own rules of procedure and to pursue methods of inquiry capable of permitting [it) to discharpe
[its) multitudinous duties,’ ** Vermont Yankee Nuclear Power Corp. v, Natural Resources Defense
Council, Inc., 435 U.S. 519, 543 (1978) (citations omitted), and which may choose, “*in its informed

discretion,” to proceed *‘by general rule or by individual, ad hoc litigetion,” SEC'v. Chenery Corp.,

~ 33us. 194, 203 (1947), — may be viewed as having the discretion to stats its interpretation of these

regulatory provisions as it did in Twrkey Point. And thus this Licensing Board would appear to be

‘ bmndbydnCmmrﬂsdm'linMpnmlonofmim5!.53(c)(3)(iv)in1hrkey?oim. to the effect that

o  section 51.53(c)(3)(iv) creates an exception to section 51.53(c)3)1) in the context of the requirements

‘.forERsudBISlbtnm-wim'egudeothueopeoﬂsmpemimdmbemisedincmmdminn

N

- license renewsl

adjudication context, absent a waiver, 23.discussed in the text. See also CAN v. NRC,
391 F.3d at 349, 360-61; Mothers for Pence, 449 F.3d s 1027, '

71 See Massachusetts Attomey General's Petition for Rulemsking To Amend 10 CER. Pert 51
(Ang. 25, 2006) (ADAMS Accession No, MLO62640409).

172 Writh respect to a petitioner who alleges “‘new and significant information’® that spplies not only
mnpnﬁwlnplmwplminvolvedlnapmeeeding.bmismombmnd]y applicable and thus raises
8 more “‘generic’’ isme.itwmlduemﬂntﬂnon!ymmeisindood.udimswdatoralugumt.
see supra note 128, a petition for rulemaking, such as that filed by the Attorney Genersl. We note
thuﬂnAGnndﬂthyolHymomhhanmendiwedmmeymlessemmednmmm
mmusnismemuddtmedﬂ\mdmﬂmyaninfmmdrused,nmmﬂymeﬁuﬂylmina
mmﬂmmmm&omnimatﬁlgﬂmhlnhﬁ'mgedlmdnmoveﬂooked.umigmbe
the case were any rulemaking not to become effective until after this license renewal proceeding is
completed. See Tr. at 140, 144-47; see Id. st 148-56, '

'™ Thus we need not address, and have not addressed herein, the question whether there is indoed
new and significant information in this instance, : ‘

V%4 See supra p. 289,



spent fuel pool. In McGuire, the Commission held that there is no need to address
terrorism issues in license renewal proceedings because “‘it is sensible not to
devote resources to the likely impact of terrorism during the license renewal
period, but instead to concentrate on how to prevent a terrorist attack in the near
term at the already licensed facilities.”’'” The Commission also, in holding that
the GEIS adequately addresses terrorism issues generically, stated:

Even if we were required by law to consider terrorism under NEPA, the NRC
has already issued a . . . GEIS that considers sabotage in connection with license
renewal....MGE!Sconcluded!hat,lf'suchmeventmtooocur,themultmt
core damage and radiological releases would be no worse than those expected for
internally initiated events.'™

- This authority supports a conclusion that terrorism concerns, even assuming new
and significant information is presented, are not litigable in a license renewat
proceeding without a waiver.

In conclusion, based on the preceding analysis, the Massachusetts Attomey
General’s Contention and Pilgrim Watch Contennon 4 must be ruled inadmissible
and are consequently denied. :

B. Pligrim Watch Contention 1: The Aging Management Plan Does
* Not Adequately Inspect and Monitor for Leaks in All Systems and
~ Components That May Contain Radioactively Contaminated Water

Petitioner Pilgrim Watch in this contention states:

The Aging Management program proposed in the Pilgrim application for license
renewal is inadequate because (1) it does not provide for adequate inspection of
all systems and components that may contain radioactively contaminated watecand -
(2) there is no adequate monitoring to determine if and when leakage from these

areas occurs, Some of these systems include underground pipes and tanks whichthe

current aging management and inspection programs do not effectively inspect and
monitor.!”? .

As basis for this contention, Pilgrim Watch states that;

. recent events amund the country have demonstrated that leaks of underground
mpes and tanks can result in the release of massive amounts of radioactive materials
into the ground water. Exposure to this radiation can be a threat to human health, and

175 McGuire/Catawba, CL1-02-26, 56 NRC at 361,
1% 14, 5t 365 n.24,
1T pW Petition at 4.
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is a violation of NRC regulations, Because older plants are more likely to experience
corrosion and leakage problems, and low energy radionuclides can speed up the
rate of corrosion, Pilgrim should be required, as pant of its Aging Management
Program, to adequately inspect and monitor any systems and components that carry
madioactive water. The Aging Management Plan should be revised to include this
inspection and monitoring before a license renewal is granted.!”

Relying on the requirement for an aging management program that addresses
structures and components including pipes, and referring to the provision for

- inspection of buried plpes and tanks in section B.1.2 of Entergy’s Application,

PW argues that deficiencies in the aging management plan for such pipes and
tanks that contain radioactive water could *‘endanger the safety and welfare of

- the public’*"™ and *‘significantly impact health,” ' and therefore this contention

is within the scope of this license renewal proceeding and material to the findings
that must be made to support the action at issue in this proceeding.'®!

 Pilgrim Watch has submitted exhibits produced by the Union of Concemned
Scientists documenting leaks of radioactively contaminated water at eight nu-
clear facilities,' and also supports its contention by reference to various other
documents, These include, with regard to health concerns related to radioactive
material in groundwater, statements by Arjun Makhijani, Ph.D.,'® scholarly and

. newspaper articles,'™ and the *'BIER VII report.”* s Cited with regard to plant

aging and corrosion are additional publications of the Union of Concetned Scien-

174 at6.
1P mS.
1014 a6,

18114, 2t 4-6 (citing Turkey Point, CL1-00-23, 52 NRC at 329; Turkey Point, cu-m-n S4NRCmt

7; 10 CER. §54.21; Application at B-17; Dominion Nuclear Cornecticus, Inc, (Millstone Nuclear

Power Station, Units 2 and 3), 60 NRC 81 (2004); Private Fuel Storage, L.L.C. (Independent Spent
Fuel Storags Instaflation), LBP-98-7, 47 NRC 142, 179-80 (1998), aff"d in pars, CLI-98-13, 48 NRC
26 (1998)).

12pW Petition, Exh, A, Contaminated Water Lenkege, A-l Union of Concemned Scientists et al,
PeddeummmePRm—anmmunAcﬁm—lmgmdinglmhgedeunﬁmmd
Water, Appendix A, January 25, 2006; A-1, NRC Notification of Event or Unususl
Occurrence — PNP-TI-06-004B, Byron NPS, April 20, 2006; A-3, NRC Event Number 42381, Pslo
Verde, NRC: Bvent Notification Report of March 3, 2006,

'”PWPeﬁtion ®t8m2&3,

1474 m 8 0.3 (citing JD. Humm.A.Khunheed.&.B.B.umbm. “Uncentainties in Dose
Coefficients for Intakes of Tritiated Water and Organically Bound Forms of Tritium by Members of
the Public,” Radiation Protection Dosimetry, Vol. 98, No. 3, 2002, pp. 299-311); id. st 9 (Indian
Point Officlals Zero in on Leak: Source of Radioactive Strontiwm 90 Turning Up in Growndwater
Believed To Be from Spent Fuel Rod Pool, Associzted Press (May 12, 2006)).

1514, at 9 (citing National Academy of Sciences, Health Risks from Exposure to Low Levels of
Ioniting Radiation: BEIR VII Phase 2 (2006)). :
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tists® and NASA,'®" on the greater likelihood of aging-related problems in later
‘phases of life,'™® and a book by G. Bellanger on low-energy radionuclides inducing
comrosion through degradation of the passive oxide layers that protect metals,'®
On the Pilgrim plant’s asserted vulnerability to undetected leaks, PW cites a
U.S. Government Accounting Office report discussing suspected countexfeit or
substandard pipe fittings at the plant."™ In support of its assertion that monitoring
wells should be placed between the plant and the ocean, PW submits the final
EIS for the original licensing of the plant, in which it is noted that *‘[s]urface
topography is such that surface drainage from the station is seaward .., """
Pilgrim Watch refers to Appendices A and B of Eatérgy’s Application, in-
cluding specifically Appendix A, § A.2.1.2 at A-14, and Appendix B, §B.1.2
at B-17, in support of its challenge to the Applicant’s stated plans regarding
its *‘Buried Pipes and Tanks Inspection Program.’’*”? The former describes the
*‘Buried Piping and Tanks Inspection Program®* as including *‘(a) preventive
measures to mitigate corrosion and (b) inspections to manage the effects of cor-
rosion on the pressure-retaining capability of buried carbon steel, stainless steel,
and titanium components*’; states that *‘[bJuried components ars inspected when

excavated during maintenance’’; and states further that, *“fi)f trending within

the corrective action program identifies susceptible locations, the areas with a
history of corrosion problems are evaluated for the need for additional inspection,
alternate coating, or replacement.”’™ The cited section from Appendix B, also
titled *“Buried Piping and Tanks Inspection,” states that this program *‘is compa-
rable to the program described in NUREG-1801, Section X1.M34, Buried Piping
and Tanks Inspection,” and provides that *‘[bluried components are inspected

1814, (citing David Lochbrem, Union of Concerned Scientists, U.S. Nuclear Plants: The Risk of
Lifetime (2004)). ) -

W71, at 910 (citing National Acronsutics and Space Administration (NASA), Using Reliabiliry-
Centered Maintenance as the Foundation for an Efficient and Reliable Overall Maintenance Strategy

001,

- ""*PW cites the NASA-originsted example of the *'Bathub Carve™ graph, wsod in the Union of

Concerned Scientists publication to iltestrate that “‘after a relstively stable (bottom of the bathiub)
perlodinmemiddlelifeof(n]nbjen.nmepﬂselnnge-mlmdfdlmuoecmtmmmd
isfife.*” /d ot 10 (citing Lochbrum st 4), ' :

1% 14, at 10-11 (citing G. Beflanger, Corrosion Induced by Low Energy Radionuclides: Modeling of
%TmmnuﬂmmmhmmmNmmmmmmmmmim

19014, at 11 (citing U.S. GAO, Nuclear Safety snd Health Counterfeit and Substandard Products Are
2 Government.wide Concem (Oct, 1990)), ‘

114, at 13 n.5 (quoting Atomic Energy Commission, Pilgrim Nuclear Power Stetion Final EIS
(May 1972)). ) ’

924 at11-12.

' Application, Appendix A, §A212, st A-14,
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when excavated during maintenance'® and that a “‘focused inspection will be
performed within the first 10 years of the period of extended operation, unless
an opportunistic inspection (or an inspection via a method that allows assessment
of pipe condition without excavation [such as ‘phased array* ultrasonic, or ‘UT,’

technology]) occurs within this ten-year period.”* '™

PW argues that the preceding *‘are insufficient if there is a potential leak of
radioactive water from corroded components that could be migrating off-site,”"'%
that the plan to use **opportunistic inspections® gives the “‘appearance [of] the
matter of discovering leaks [ ] being left to chance,” that the UT technology in
question is untested by plant operating experience, and that instead there should
be “‘reégular and frequent inspections of all components that contain radioactive
water." 1%

Emphasizing that small leaks, “if undetected, can eventually result in much

- larger releases of radioactive liquid into the ground, PW notes that smaller leaks

are also more difficult to detect with measures such as noting drops in water
levels in tanks.'” Thus, according to PW, also relying on the fact that some of
the recent cases of leaked radioactive water were detected through the use of
monitoring wells, the “*only effective way to monitor for [radioactive water being
drained into the ground and then the ocean] would be to have on-site monitoring
wells located between Pilgrim and the ocean,”” which would be suitably arrayed
and sampled regularly, and used to supplement the Applicant’s planned visnal

- and-ultrasonic tests.!” Citing 10 C.F.R. § 20.1302 and Part 50, Appendix A" for

the proposition that licensees such as the Applicant are reguired to *‘demonstrate
that effluents, including those from ‘anticipated operational occurrences,’ do not
expose members of the public to excessive radiation doses,’*? PW argues:

While leaks of radioactively contaminated water into the ground for extended periods
. of time may not have been operational occurrences anticipated when the facilities
were initially designed and licensed, they can scarcely be ‘onanticipated’ following
* the series of occurrences summarized in Exhibit A. As those events demonstrated,
unfess nuclear facilities aggressively monitor for leaks both off-site and on-site, a

194 1d,, Appendix B, § B.12 st B-17.

199 PW Petition at 12,

1961 :

¥1d s 13.

I’IM_

1914, ot 14 06 & 7.

214 »t 14. PW quotes 10 C.FR. §20.1302, which requires licensees to survey radiation levels
50 83 fo “‘demonstrate compliance with the dose limits for individual members of the public,” and
10 CER. Part 50, Appendix A, which refers, inter alia, 10 the requirement to *‘control suitably the
release of radioactive materfals . . . produced during normal reactor operation, including anticipated
operational occurvences.”
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leak can go undetected for years, and potentially life threatening releases of radiation
can migrate off-site before any problem is detected.”‘

PW concludes by asserting that *‘[m]anagement to detect possible leaks is asite

specific safety issue which has not been properly addressed in the [Application]
and has not been adequately dealt with by the [NRC] in a generic. way at this
time,”” and that, because of the potential for harm to public health and safety, the
Applicant should be required to address this issue *‘more thoroughly . . . before a
license extension for Pilgrim is granted.’*22

1. Entergy Answer to Pilgﬁm Watch Contention 1

Applicant Entergy argues that Pilgrim Watch's first contention *‘is inadmissi-
ble because (1) the Contention is overbroad and unduly vague and impermissibly

challenges Commission regulation; (2) the Contention provides no basis todispute -
the adequacy of aging management program for underground pipes and tanks :

and (3) the Contention is beyond the scope of this proceeding."'2®

The Applicant insists that PW’s claim, that the ‘“‘Aging Management Plan :

does not adequately inspect and monitor for leaks in all systems and components
that may contain radioactively contaminated water,"" is impermissibly overbroad
because the scope of license renewal proceedings, as confined by 10 C.F.R.
§54.4, ‘‘does not encompass ‘all systems and components that may contair
radioactive water,’ "’ and *‘[m]any plant systems and components that may
contain radioactively contaminated water do not fall within this defined scope of

10 CER. Part 54.""” Furthermore, the Applicant asserts, because the Commis-
sion has explicitly rejected a petition for rulemaking of the Union of Concerned

Scientists, seeking to expand the scope of the license renewsl rule to include

*liquid and gaseous radioactive management systems,’’ the contention *“directly-

- challengfes] the Commission’s contrary determination.”*2% Thus, **[a]s such, the_
Contention impermissibly challenges Commission regulation, and to the extent
the Contention encompasses systems and components that are not subject to

* the license renewal requirements of 10 C.F.R. Part 54, the Contention must be

rejected as beyond the scope of this proceeding.’*?

201 pW Petition at 15.

Mg a1 15-16,
mmm:opwmnmnn
Mg

2344 m12.

%614, (citing Union of Concemed Scientists; Denial of Petition for Rulemaking, 66 Fed. Reg.
65,141 (Dec. 18, 2001)). .
274,
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Attacking PW's asserted failure to identify “‘specific PNPS systems or compo-

- nents within the scope of the rule that will not be adequately managed for aging, or
. that contain radioactive water that might be released,”*?® Applicant argues that the

contention *‘fails to provide a factual basis to support any claim challenging the
adequacy of the Application.”’?® Citing PW’s reference to reports of radioactive
water Jeaks at other nuclear power plants, the Applicant avers that PW fails to
provide a basis to link those leaks *‘to any in-scope license renewal systems
and components or to any claimed inadequacy of the Pilgrim aging management
plan for buried piping and tanks."’?'® Applicant distinguishes the Pilgrim plant,
among other things as being a boilirig water reactor with an elevated, above-grade
spent fuel pool, unlike examples cited by PW,"! and charges that PW has failed
to provide support either for its allegations of ** ‘site specific attributes due to
{the Pilgrim plant’s] history and location which makes leaks from components
and systems . . . more likely and more difficuit to detect,' **212 or-for its claims

B regarding madequate ** ‘current methods for monitoring systems and components

such as buried piping and underground tanks.’ "3 Additionally, the Applicant
argues that PW’s references to expected failures over the life of a component
or stiuctureé, and to the past use of *‘counterfeit or substandard pipe fittings
and flanges,”” provide no support for the contention because the former is not
site-specific to Pilgrim and the Iatter would be covered by a current design and
licensing basis and is not an aging issue.?'4

Addressing claims regarding inspection and potential leaks of radioactive
water from corroded components, Applicant argues that PW has provided nothing

" more than unsupported allegations regarding the adequacy of the inspection and

aging management programs for undcrgmnnd pipes and tanks. 33 Acconding to

the Applicant, *‘[n]o facts or expert opinion are provided to support the claimed

madequacy of the aging management program,”” and *“‘[n]o basis is offered to
suggest that components are comroding nor is any information offered mdicating
the appropriateness of any other inspection period,’ 216

2814, at 13,

20914, (emphasis in original).

21014 ot 13-14.

M Spq id. 2t 14,

214, 2t 15-16 (quoting Pilgrim Watch Petition st 8).

1314, mt 16 (quoting Pligrim Watch Petition st 9).

1414, at 16-17 (quoting Pilgrim Watch Petition at 11),

21380e id. 2t 17,

21614, Applicant cites Georgia Tech, LBP-95-6, 41 NRC st 305, and Turkey Poins, uamo-w. 3

NRCat 521 & .12, for the propositions that a petition mast provide ** *[technical analyses snd export
opinion’ or other factual information ‘showing why its bases suppott its contention,” ”* and that **sx
(Continued,
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The Applicant suggests that the contention’s ‘‘real focus is not on aging
management, but on the adequacy of the PNPS radiological monitoring program,
which is beyond the scope of this proceeding.”?” Asserting that what PW is
really requesting is an expanded radiological monitoring program at the site,?*®
the Applicant contends that this concerns a current operational program that is
**not properly part of this license renewal proceeding.?"® '

2. NRC Staff Response to PW Contention 1

. The NRC Staff agrees with Petitioner PW that Contention 1 is within the
scope of license renewal proceedings, but argunes that it is inadmissible, first,

because it fails to meet the requirements of 10 CF.R. §2.309(f)(1)(vi) that it

demonstrate that a genuine dispute exists with the Applicant regarding a material
issue of law or fact, and that it challenge cither specific portions of or alleged
omissions from the Application, and instead relies on ‘‘vague or generalized
studies and unsubstantiated assertions without reference to the LRA fand thus]
fails to demonstrate that there are material issues of fact in dispute.””? In
addition, the Staff argues, the asserted bases for the contention *‘lack sufficient
facts and contain no supporting expert opinion® as required under 10 CF.R.

§ 2.300(f)(1)(v), and instead *‘impermissibly rel{y] on generalized suspicions and

vague references to alleged events at other plants and equally unparticularized
portions of general studies for providing a factual basis,”*??! :

Following the outline headings used by PW in its petition and treating the vari- |

ous outline points of PW’s Contention 1 and its basis essentially as separate bases,
the Staff challenges each separately.?? According to the Staff, PW’s references

" to !egks at other facilities do not support the contention’s admissibility, because

allegation that some aspect of a license spplication is ‘inadequate’ or ‘nnacceptable’ does not give rise
tongemimdisptMmhnhhmmwdbyfmmdnwuwdnmmno{whyNnuppﬁgdmk
unscceptable in some materiel respect.”” /d, at 18, :

N1 18,

2814 at18-19.

M4 m20. :

TONRC Staff Response to PW Petition at 10.

myy . ’ :

1 ye note that the Staff epproaches this and other contentions by addressing the information under -

different headings in the bases separately, without appearing to draw any connections between the
various sections. We find it more appropriste to consider, and have considered, the basis for each.
contention as a whole, taking into account sny logical connections between sections as well as any
supporting materfal in one section for the point(s) made in any other section or sections.,
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no site-specific facts relevant to the Pilgrim plant have been provided.”® Nor,
according to the Staff, does that part of the basis for the contention in which PW
asserts that *‘[e}xposure to this radiation can be a threat to human health[ ] and
is a violation of NRC regulations’® pass muster *‘becanse Petitioner has failed to
demonstrate that there is a genuine dispute as a matter of law or fact . . . and fails
to provide an adequate basis in fact or expert opinion to support its assertion,”'¥*
No deficiency or dispute with the Application is cited, according to the Staff,

. “‘that would lead to like releases,” and the reference to the BEIR VII Report for

the proposition that *‘there is no safe dose of radiation™ is an “‘impermissible
challenge to the Commission’s regulations,”*2% ,

Regarding the studies cited by PW related to aging and corrosion, the Staff
argtics that these are too general to support an admissible contention, ™ and with
respect to the studies cited on low-energy radiation and corrosion, asserts that any
suggestion that the Pilgrim plant suffers from the same effects constitutes “‘mere
speculation” and *‘bare assertions" insufficient to support a contention.?”” The
Staff also notes that PW mentions neither the NRC’s response to the GAO study on

counterfeit or substandard pipe fittings, nor subsequent actions taken in response

to it, and suggests that this should be taken as a failure *‘to provide a reason
why the GAO study is significant to this proceeding’ and as *‘impermissibly
seck[ing] the Licensing Board to make erroneous assumptions of fact.”"?® The
Staff considers PW's references to ultrasonic testing to be asking the Board
to “‘make an impermissible assumption of fact,"” and its call for “‘regular and

- frequent inspections of all components that contain radioactive water’® to be

unsupported by any *‘factual or expert support.”?®
Finally, the Staff suggests PW has provided no expert or factual support for its

~ challenge to the adequacy of the monitoring provided in the Application, or for its

assertion that the monitoring program at Pilgrim must be improved.? According

to the Staff, PW bases its arguments relating the purported need for monitoring

500 14, at 11. The Staff notes PW's statement that the Pilgrim plant has **site-specific attributes

. dve 1o its history and location which make leaks from components and systems such as underground

piping more likely and difficult to detect,” but argues that *“Petitioner does not provide site-specific
facts to support this assertion nor identify with any specificity how purported leaks at other plants are
relevant to Pilgrim.” Id. (quoting PW Petition at 7-8).
. 224 Seaff Response to PW Petition at 12 (citetions omitted).
M1 a1 12-13.
D650e id, 31 13-14,
14 ot 14.
244 a5,
14, st 15-16.
CDO4 w16,
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to the discoveries of leaks at other facilities on specnlation and *‘generalized
suspicion,”” and cites no patt of the Application with which it has a dispute.!

3. Pilgrim Watch Replies to Entergy and NRC Staff

In its replies to Entergy and the Staff, Pilgrim Watch charges both with at-
tempting to hold it to an'incorrect standard of having to prove its contention at this
stage of this proceeding, relying on the Commission’s 1989 rmlemaking statement
to the effect that this is not part of the contention admissibility requirements.22

 Citing in addition the Commission’s advice that the factual support necessary to

show that a genuine dispute exists in relation to a contention “‘need not be of the

quality necessary to withstand a summary disposition motion,”” PW states that,
while it has not yet formally engaged the services of an expert, it **has provided
the board with extensive sources as the basis for its contentions, gleaned from
scientific, technical, public policy and government reports.”*23 PW avers that the
Staff also purports to make the rule stricter than it already is when it argues that
expert opinion is always required, whereas the actoal requirement is for *‘facts or
expert opinion,"* 24 3

In response to Entergy and Staff challenges to that part of the basis for
Contention 1 that concems leaks at other facilities, PW points out that, in reading
the Application, it looked for assurances *‘that such an event at Pilgrim would
be quickly detected and remedied and discovered that the Aging Management
Plan does not give this assurance.”’5 PW asserts that **[tJhis is exactly the sort
of ‘deficiency or emror’ in an Application that has ‘independent health and safety
significance’ that is material to these proceedings, and Petitioners referred directly
to the Application sections as was required.’ "2 PW notes that the significance of

the leaks at other facilities has been shown by the fact that the NRC has appointed

a special tritium task force to address the problem.2?

In response to Entergy’s argument that the contention is overbroad in mfem‘ngv" :

generally to pipes and other components, PW points out that its discussion is
focused on those systems, including pipes and tanks, that are addressed in the

B4, m17-18, :

BIPW Reply to Entergy 2 3; PW Reply to NRC Staff at 3 (citing, in each, 54 Fed. Reg. 33,170
(Aug. 11, 1939)). - : '

T3PW Reply to NRC Stafl st 4-5; PW Reply to Entergy st 4.

BAPW Reply to NRC Staff st 4,

1514, e 5; see also P'W Reply to Entergy at 6.

BEPW Reply to NRC Staff 1 5.

17 See id.; PW Reply to Entergy st 6,
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© deals with thfe] safety issue’® presented in its contention.
B ) .

-Application, § B.1.2, at B-17, and that it is these pipes and tanks that are at is

in the contention.?® T
.. PW further notes that it included a discussion of the *“site-specific’* fact of the

«constal topography of the Pilgrim plant in the basis for the contention, and cites

its references to the various reports discussed in its Petition, provided to support
the various “‘pieces’ of its basis — noting that each piece is but a part of its
overall basis.?® With regard to the reports in question, PW points out that the
issues they address — health, aging and corrosion of components, and low-energy
radionuclides and corrosion — wonld be applicable to Pilgrim, even though they
might not be specifically about the Pilgrim plant.2© _

PW emphasizes that the deficiency with regard to inspection that it alleges is
the schedule of an inspection within the first 10 years, or *‘opportunistically,”’?
PW notes that it highlighted the novelty of ultrasonic testing to support its
“‘claim that additional menitoring is necessary to complement it,”*?2 a proposal

* that is intended as an “‘adjimet to inspections, and as an intogral part of the

Aging Management Program at Pilgrim, not as part of its operational mdiological

“mionitoring program.”*?® PW notes that it was through monitoring wells that

leaks at other facilities were discovered, and yet Pilgrim does not currently have
monitoring wells that would detect Jeaks of radioactive water before that water

‘was washed into Cape Cod Bay,” and asserts that *‘[o]n-site wells in strategic

locations could alert Licensee about possible problems in a more timely way."*24
Maintaining that it has shown “‘why it is unrealistic to expect to happen upon a
leaking pipe during routine maintenance activities, particularly if those activities

. only take place every ten years,”” PW continues to argue that the “‘only effective.

way to monitor for such an occurrence would be to have on-site monitoring wells
located between Pilgrim and the ocean.” According to PW, ““[t]he genuine and
material issue in disputs is whether or not the Licensee’s application sufficiently

1% See PW Reply to Entergy at 5.

Z9pW Reply to NRC Staff at 6-7, :

MSee id ot 6-8; PW Reply to Entergy at 7-8. PW observes that “[flor the Staff to imply that
Mﬁmmmnmympmimsﬁmﬁﬁcmmdnmdhmpmomwmmm
mmhﬁshMW&:Mm&eb&ergﬁM’,’P’WReplytoNRCShﬁ'at&

My
43PW Reply to Entergy at 8.
24PW Reply to NRC Staff nt 8,
. M5PW Reply to Entergy st 8.
6 1d.; see PW Reply to NRC Staff s 9,
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4, Licensing Board Ruling on Pilgrim Watch Contention 1

' We find this contention, as limited below, admissuble. based upon the following
analysis. '

We tumn first to the question of whether this contention falls within the scope
of a license renewal proceeding. We agree with the Staff in its concession that
Pilgrim Watch’s first contention is within this scope, as defined at 10 C.F.R.
Part 54,27 Indeed, the fact that the Application itself contains sections conceming
“‘Buried Piping and Tanks Inspection,’” both cited by Petitioner, indicates that

Entergy implicitly agrees that this subject, insofar as it concems those buried

pipes and tanks in its aging management program, is within the scope of license

renewal 2 Obviously, if there are some pipes or tanks that do not for one reason

or another individually fall within the scope of license renewal, issues conceming

such pipes and/or tanks may not be litigated in this proceeding. But thisisa

different matter than whether any buried pipes and tanks are within scope, as
some undisputedly are. . While it is true that the contention’s mention of “‘all
systems and components” may, on its face, implicate systems and components
that are not within the scope of a license renewal as defined in 10 C.F.R. Part
54, such language does not remove the entire eontention from the scope of this
proceeding.

We find that Pilgrim Watch, among other thmgs by referencing the Ap-
plication’s aging management plan regarding buried pipes and tanks, has sup-
ported its contention *“‘sufficient to establish that it falls directly within the
scope’’ of this proceeding,2* and therefore satisfies the requirements of 10 C.F.R.

§2.309(N(1)(ii), to the extent that the contention concerns underground pipes

and tanks that fall within the Pilgrim aging management plan. We further find
that the contention — again, insofar as it concems underground pipes and tanks
that arc part- of Pilgrim’s aging management program — does not improperly
challenge any Commission rule or regulation.

We find that PW has fulfilled the requirements of 10 CFR. §2. 309(f)(l)(') h

- and (ii) by providing a sufficiently specific statement of the issue raised in the
contention and the requisite brief explanation of the basis for the contention.

*Briefly summarized, PW in Contention 1 challenges Pilgrim’s aging management

program relating to the inspection of buried pipes and tanks for corrosion, and

to detection of leakage of radioactive water that might result from undetected

cortrosion and aging. The essence of the contention is that the aging management

7 See our discussion above in section IV.B of this Memorandum and Order,

48 pApplication §§ A.2.1.2, B.1.2,

2 Arizona Public Service Co. (Palo Verde Nuclear Generating Station, Units 1, 2, and 3), LBP-91-
19. 33 NRC 397, 412 (1991), appeal denied on other grounds, CLI-91-12, 34 NRC 149 (1991). See
PWPetitionat5, -
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plan incorporates no mechanism for early detection of leaks, and shoula ao
s0, through the use of appropriately placed monitoring wells.?*® The basis for
the contention includes two factors: First, the infrequency of inspections for
corrosion of relevant pipes and tanks that are underground, viewed in light of
recent discoveries of leaks at various nuclear facilities, supported by various
factual argpuments and sources; and second, the fact that the plan contains no
mechanism for monitoring for leaks. :

With regard to whether, as required at 10 C.F.R. §2.309(f)(1)(iv), the issue

raised in the contention is material to the findings that must be made to support the

sought license renewal, we find that this requirement has been met. Obviously,
the adequacy of the aging management program as it relates to underground pipes
and tanks has health and safety significance?! and is material to whether the
license renewal may be granted,

We also find that PW has satisfied the requirements of 10 CF.R.
§2.309(f)(1)(v) for a concise statement of the alleged facts or expert opinion
supporting the contention, including references to sources and documents to be
relied upon. PW has maised significant factual allegations about the matters at
issue and provided various support for its contention, Petitioner alleges as fact that
the aging management plan for buried pipes and tanks that is in the Application
is deficient in limiting inspections to focused inspections within 10 years of the
license renewal, “‘opportunistic inspections,’* and inspections during excavations
for maintenance (along with additional inspections if “‘trending . . . identifies
susceptible locations,’* and the possibility of some ultrasonic testing).2 It points
out that the plan does not include any monitoring wells, and urges that in addition
to ‘‘regular and frequent inspections,” the aging management program should
include *‘monitoring wells in suitable locations . . . to supplement visual and

ultrasonic tests.”’?" Moreover, PW has referred to a number of scientific articles

angd reports in support of this contention, and we note that, according to some of

- these reports, discovery of some of the recently found leaks in various facilities

was achieved through use of momtonng wells. 2

In litigation of this contention, various scientific articles and mports referenced
by PW, as well as the existence of leaks at other facilities and the response to
those leaks, may, along with whatever other evidence and expert testimony is
provided, be relevant evidence on the factual issue of whether Pilgrim's aging

30pW Reply to NRC Staff at 8-9; PW Reply to Entergy at 8.

1 See Dominion Nuclear Connecticut, Inc. (Millstone Nuclear Power Station, Units 2 and 3),
LBP-04-15, 60 NRC 81, 89 (2004); Private Fuel Storage, LL.C. (Independent Spent Puel Storage
Installation), LBP-98-7, 47 NRC 142, 179-80 (1998), aff'd in part, CLI-98-13, 48 NRC 26 (1998).

252 pwy Petition at 12-13.

- B354 at11-14.
B4 5ee id, ot 13-14; PW Petition, Exh, A,
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management program for underground pipes and tanks is satisfactory or deficient,

and whether as a result — again, as a factual matter — the sort of monitoring -

wells that P'W seeks shonld be included in this program.2s No doubt there will be

3 Ax with many sclentific reports and studies, and as with many factus] circumstances that are
discovered at a number of locations, each of these may be quite relevant to conditions at an individual
facility. The NRC's “‘lessons leamed*’ approach to analyzing a problem at one or more facilities
In a manner so as to prevent future occurrences at other facilities illustrates this, Indeed, we note
the recent issuance of the Liquid Radioactive Releass Lessons Learned Task Force Final Report
" (Sept. 1, 2006; isswed publicly Oct. 4, 2006), available at hesp:/Awww.nrc.gowreactors/operating/ops-
experiénce/tritium/Ir-release-lessons-learned pdf [hereinafier Tritium Report). In this report, although
the tesk force **did not identify any instances whers the health of the public was impacted,” id. at
Bxecutive Summary L, it did conclude that *‘under the existing regulatory requirements the potential
exists for unplanned and unmeonitored releases of radioactive liquids to migrate offsite into the public
domain undetected,” based on several elements, including the fact that soms components such as
buried pipes are not physically visible, the general absence of NRC requirements for monitoring

groundwater onsite, and the possibility of migration of groundwater contamination offsite undetected,

Id. at if; see id. at 50. The report mentions the relovance of the 10 C.F.R. Part 54 license rencwal
requirements to the matters at issue, id. at 22; notes that buried systems and structures such as pipes
are “‘particularly susceptible to undetected leakage,’ id, at 26; and recommends that the Staff verify
that the license renewal process “‘reviews degradation of systems containing radioactive material’® as
discussed in the report, id. at 27. (We would further note that, as the report does not appear to be
accompanied by any planned rulemaking at this time, it does not raise any questions about litigation
of the matters at issue in this contention in this proceeding, which, in any event, a8 with the instances
discussed in the report, involve vartous site-specific elements in addition to more generally relevant
considerations that may be informed by the report, as well 2s by other relevant documents and sources,
See Oconee, CLI-99-11, 49 NRC st 345 (quoting Potomac Electric Power Co. (Douglss Point Nuclear
Generating Station, Units 1 and 2), ALAB-218, 8 AEC 79, 85 (1974) (*It has long been agency
policy that Licensing Boards “should not accept in individual license proceedings contentions which
are (or are sbout to become) the subject of general miemaking by the Commission® **)); see also Duke

Power Co. (Catawba Nuclear Ststion, Units 1 and 2), ALAB-813, 22 NRC 59, 86 (1985); Private -

Fuel Storage, LBP-98-7, 47 NRC mt 179; P'W Petition &t 7).

Wa would note that any NRC guidance documents on subjects refated to Contention 1, while not

controlling, may be relevant cvidence on subjects relating to Contention 1. In this regard we observe as
wefl that Entergy has, In support of its assertions thet its aging management program for burfed pipes
and tanks is sufficient, directed vs to the **GALL Report,’ which provides the NRC Staff's regulatory
guidance on aging management of buried piping and tanks. NUREG-1801, **Generic Aging Lessons
Learned (GALL) Report,” Vol. 2, Rev. 1 st XI-M-95; see Entergy Answer to PW at 18 n.9; Tr. at
325-26. Without making any determination on the merits of this contention, it does appear that the
Applicant’s proposed program likely complies with the minimum standards of the guldance therein
However, several factors with regard to the GALL Report are particularly noteworthy in the context
of Contention 1 and the arguments regarding it. Fimst, of course, the GALL Report represents
general guidance for the Staff’s review, and does not specify the only scceptable way to satisfy
the requirements of 10 C.F.R. § 54.21. Curators of the University of Missourl (TRUMP-S Project),
CLI-93-8, 41 NRC 386, 397 (1995) (*'NUREGSs and Regulatory Guides are advisory by nature and
: (Continued)
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argument sbout the extent to which various items of evidence are relevant and do »

-or do not establish various facts, But Petitioners are not required to prove alleged
- facts at the contention admissibility stage. In addition, although PW has indicated

do not themselves impose legal requirements on either the Commission or its licensees®’). Second,
the guidance of the report focuses primarily upon ensuring ths continuing effectiveness of external.
coatings and wrappings to manege the effects of corrosion, rather than on any methods to detect

" failure other than by physical inspection. Third, while the report states that *“Inspections performed

16 confirm that coating and wrapping are intact are an effective method to ensure that corrosion of

- external surfaces hes not occerred and the intended function is maintained,” NUREG-1801, GALL

Repon, Vol. 2, Rev. 1 2t XI-M-11, it goes on to indicate that, *“bocause the inspection frequency is
plint-specific and depends on the plant operating experience, the epplicant’s plant specific opersting
experience is further evaluated for the extended period of operation.”® Jd, at point 10. Thus, the

" In this instance; Applicant has proposed to comply'with the saggested general guidefine for

frequency of inspection — *‘sn opportunistic inspection”® within a 10-year period — that is the
minimum suggested in the guidance (wherein it is stated that *“it is anticipated that ons or more
opportunistic inspections may occur within a ten year period"* and that *prior to entering the period
of extended operation, the applicant is to verify thet thers is af least one opportunistic or focused
inspection . . . performed within the past ten years™). /d. st XI-M-111-112 No party here argnes
that the applicant has failed to follow this guidance; rather, insofar as the report is viewed as

‘ wiﬁngnﬂmummmepmﬂpﬂmnimehnkmdmohplmmuwmpﬂumbm

the minimum requirements thereof — which may or may not be sufficient based on circumstences

" Pilgrim Watch questions whether vismal Inspection at the proposed infervals, together with possible

mofuhmkmdng(umtyué!mdmmhoﬂouﬂm)hufﬂdemnmgsﬂneﬂm

" of aging by detecting Inciplent failurs of the buried pipes and tenks (whether by inciptent failure
 of coatings and wrappings or otherwise), and suggests that the plan should inclade leak detection

m!mﬁm(mchunmﬂoﬁngweﬂs)hdimmyac&dfﬂmndmtﬁmnlym!ymun
Wpﬁd‘wﬁmﬂlmpﬁmﬂmﬁﬂmdummmwmnlm&

Weﬁndthnndsdunmgumufumdlmﬁummpmpecﬁmmsghmbemmmm
mondimfmmadu!kngewdnndeqwoﬂhepnposedhmﬂoﬁmpecﬁmwkm
beﬁewaihiupdndngomofmelukofmmimﬁngfquthmldbeMmMofpipcu
mkfﬁ'm.nachaﬂmgeMﬁeadeqnuyofnplmw&hmlynﬁuﬂa&enﬂMmmuﬁem

) dngnlmgnidumwﬁd;haﬁdlmmmmm@mmplmapedﬂcem

With regard to the first perspective, it Is unclear at this point whether or not this proposed periodicity
s sufficient for this plant, and with regard to the second, it is likewise premature to say whether or
not monitoring for leaks is properly part of an aging management plan designed to prevent leaks.
Thus, insofar as the Applicant may be viewed as arguing that it has complied with the requirements of
NUREG-1801, we find such argument to be insufficient, for the purposes of contention admissibility-
considerstions, to overcore such factual challenges. These are matters that are properly addressed on
the merits at the appropriate stage of the proceeding for such consideration. .
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that it will have an expert to support its admitted contention(s),2% it is not required
to have such an expert at this time.2 . :

We would also note that the subject of “‘monitoring® is not irrelevant merely
because some monitoring may be part of operational activities on a continuing
basis, The fact that some *‘monitoring” may occur as part of ordinary plant
operations does not exclude it from license renewal, as illustrated, for example,
by section A.2.1.10 of the Application, conceming the ““Diesel Fuel Monitoring
Program.”” PW alleges that the aging management program of inspection for
corrosion and leakage from underground pipes and tanks at Pilgrim is insuffi-
cient, supported by various facts, documents, sources, and a reasoned fact-based

argument, and asserts that the best way to address this deficiency (based on

topographical facts set forth in the original FEIS for the Pilgrim plant) is to add

leak detection through monitoring wells between the plant and Cape Cod Bay. .

Whether the addition of such wells may be appropriate and necessary, as part
of Pilgrim’s aging management plan for underground pipes and tanks, is, as
indicated above, a factnal matter, the answer to which depends upon whether the
plan, absent such monitoring, is adequate to detect and remedy any corrosion or
other potential for leakage, and any leakage that may actually occur, in a timely
and effective manner. If a plan is found as a factual matter to be inadequate in
this regard, and that additional inspection and other measures are unduly difficult

or expensive such that monitoring wells or other leak detection devices may be

the most efficient and cost-effective way of addressing the inadequacy, then they
might well be called for, as a factual matter, to augment existing parts of the aging
management plan. _

Finally, with respect.to the requirement at 10 CRR. §2.309(f)(1)(vi) that
PW provide sufficient information to show a genvine dispute on a material issue
of law or fact, including specific references to portions of the Application it

disputes and the reasons for the dispute, there is no doubt that Petitioners must .
provide something more than bare allegations or *‘unsubstantiated assertions.””

.. We find that PW has done more, and has satisfied the requirements of section
2.309(f)(1)(vi), insofar as the contention asserts that the aging management plan
-is inadequate in not including leak detection methods (such as monitoring wells)
as a part of it, to supplement existing provisions, In support of this, PW has made
& reasoned argument supported, as we note above, by facts, exhibits, scientific

reports, and by reference.to Appendices A and B of the Application, more

BETY, 21:300. :

2711 the remainder of the besis and support for a contention were so sparse 23 to preciude admission

of the contention besed solely on such other support, then the presence or shsence of an expert might
comalmophyinmlingom!nadmiuibﬂi!yof&smunim.amthhhmuhedmaﬂonwlﬂlms
Contention 1, which we find to be sufficiently supported, without indication of a retained expert at
this point, . _ . -
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| specifically to section A.2.1.2, at A-14, and section B.1.2, at B-17. It challenges

the absence of monitoring wells to serve as leak detection devices, strategically
placed between the plant and the coast toward which all water that may be released
through any leaks from such pipes and tanks would flow. It asserts that such wells
are a necessary part of a system to manage the aging of buried pipes and tanks,
particularly where the plan is to inspect only once within the first 10 years of the
new license unless an opportunistic occasion arises. It is clear that the participants
are genuinely in dispute on this material issue of fact, which we find Petitioner
PW has raised and supported sufficiently to admit Contention 1.’

In admitting this contention, however, we limit it in two respects. First, the
contention is limited to those underground pipes and tanks that do fall within
those described in 10 C.F.R. Part 54,® which is an issue that may require further
clarification as this proceeding progresses. Second, although PW in its basis for
Contention 1 has specifically referenced **violation{s} of 10 C.F.R. § 20.1302 and
§ 50 Appendix A’*;? the basis also contains certain suggestions that doses not in
violation of NRC regulations might be harmful to health.?® The former may be
litigated with respect to this contention; the latter may not. With such limitations,

* the contention we admit states as follows:

The Aging Management program proposed in the Pilgrim Application for license
renewal is inadequate with regard to aging management of buried pipes and tanks

- that contain radioactively contaminated water, because it does not provide for
monitoring wells that would detect leakage.25!

- C. Pllgrim Watch Contention 2: The Aging Management Plan
at Pligrim Fails To Adequately Monitor for Corrosion in
- .. the Drywell Liner ' '

HPilgﬂm Watch in their second contention states:

The Aging Management program proposed in the Pilgrim epplication for license
renewal fails to adequately assure the continued integrity of the drywell liner, or
+ shell, for the requested license extension, The drywell liner is a safety-related
containment component, and jts actual wall thickness should be confirmed by
periodic ultrasonic testing (UT) measurements at all critical areas, including those

B8See 10 C.RR. §54.21(aX1)G) (**These structures and components Include, but are not limited
fo, ... piping...." (emphasis added)); see also PW Petition st 4, '

35 PW Petition 2t 8, ‘

260 See id, ot 8-9, v

261 With respect to-exactly which pipes and tanks do fall within Pilgrim’s aging management
program, this is addressed to an extent in the Application, although further definition may be required
‘23 the adjudication of this case proceeds forward.
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which are inaccessible for visual inspection. The current plan does not adequately
monitor for corrosion in these inaccessible areas, nor does it include a requirement
for a root cause analysis when corrosion is found.?62

As basis for this contention, Pilgrim Watch states that:

A contention about a matter not covered by a specific rule need only allege that
the matter poses a significant safety problem. Duke Power Co. (Catawba Niclear
Station, Units 1 and 2), LBP-82-116, 16 NRC 1937, 1946 (1982). The drywell
lirier has been identified by the NRC and the Applicant as a safety-related structure
to be maintained both as a pressure-related boundary and for structural support.
It is required to contain and control the release of fission products to the Reactor .
Building in the évent of a Design Basis Accident, including a Loss-Of-Coolant-
Accident (LOCA) so that the off-site radiation dose to the surrounding communities
remains within NRC designated limits, This structure is therefore vital to the
protection of the health, safety and welfare of the public and Petitioners’ members,
Recent events cited herein have demonstrated that the corrosion of Mark I Drywells
is a major safety issue that is not addressed by current NRC Guidance Documents.
Pilgrim has a history of corrosion in different areas of the drywell and there has been
a reduction in drywell wall thickness. Despite this fact, the Aging Management
Program does not adequately monitor for corrosion in the drywell and drywell
wall thickness. The Aging Management Program should address this issue, -and
perform root cause analysis where any corrosion is found, before a license renewal
is granted? , ‘ : : :

To support its allegation that corrosion of Mark I drywells is a major safety-

related issue, Pilgrim Watch has referenced a 1986 NRC Information Notice (IN

86-99) acknowledging the potential for corrosion, as well as a 1992 NRC Safety

Bvaluation of drywell integrity at the Oyster Creek Nuclear Generating Station -
~— also a Mark I reactor — discussing corrosion detected by UT measurements.? -

In conjunction with its discussion of known corrosion problems at Mark I steel
containment shells, PW also notes a January 31, 2006, meeting held by NRC *‘to
discuss the proposed interim staff guidance [ISG] for license renewal associated
with Mark I steel containment drywell shell{s].’"?® Citing sentiments expressed
. by the NRC Staff in the meeting, PW argues that the NRC has recognized that
_a relevant ‘‘Generic Aging Lesson Leamed'® (GALL) report “‘does not provide

22pW Petition 2t 17.

26314, at 18-19. :

26414, st 19-20, ' ,

26514 21 20 n.9 (citing “NRC Conference Call Januery 31, 2006 to discuss the proposed interim
staff guidance for license renewal associstion with Mark I steel containment drywell shell. Power
point Presentation and discussion by Ms_ Linh Tran"* (see NIRS Oyster Creek Motion for Leave To
Add Contentions or Supplement (Feb. 7, 2006), ADAMS Accession No, MLO604703540).

316

sufficient guidance for detecting and monitoring potential corrosion in the drywe
shell, particularly in inaccessible areas,”” and that ‘‘all Mark I reactors have
potential problem and require evaluation.?® Pilgrim Watch cites, and includes ¢
an attachment to it Petition, a 2006 Federal Register notice entitled ‘‘Propose
License Renewal Interim Staff Guidance LR-ISG-2006-01: Plant-Specific Agin
Management Program for Inaccessible Areas of Boiling Water Reactor Mark
Steel Containment Drywell Shell’*27; PW explains that it seeks to intervene o
the drywell corrosion issue *‘because the license renewal process for Pilgrim he
already begun-and will likely be completed before a final Staff Guidance on thi

_problem is issued.”'?®

Petitioners argue that unless they are allowed to intervenc on this issue — i
effect, if this contention is not admitted — *‘these concerns will not be adequatel
addressed as part of the Pilgrim license renewal.’"?® Conceding that the issy
clearly now has the attention of the NRC, PW argues that the: possibility of
future Staff Guidance being issued **should not preclude Petitioners’ interventio

on this issue,’ citing case law for the principle that *‘[p]articipation of the NR

Staff in a licensing proceeding is not equivalent to participation by a priva
intervenor.”’?® o . :

According to Pilgrim Watch, in addition to the evidence regarding all Ma
I Steel Containment Drywell Shells, the Pilgrim Nuclear Power Station *‘h
a history of corrosion in different areas of the drywell, and there has been

‘reduction in drywell wall thickness.’*?" '

Pointing to Appendix B of the Application, PW asserts that the Applica
has identified specific instances of corrosion that were discovered and remedi¢
and that the Applicant incorrectly suggests that such discovery and remedy
evidence of a successful aging management program.? Instead, PW argues, th
demonstrates that corrosion is occurring and does not prove that all corrosion ar

* degradation is being detected and remedied.?™ To further support its assertion
- that corrosion and degradation are occurring or will occur at Pilgrim, Petition

references the same *‘bathtub curve’ risk profile it cited in support of its fir
contention as applying to aging nuclear power plants, again claiming that in ¢

266 pW Petition at 20,

26771 Fed. Reg. 27,010 (May 9, 2006).

253 pW Petition st 21,

Wy . .

I 14, (citing Washington Public Power Supply System (WPPSS Nuclear Project No. 3), ALAB-7.
18 NRC 1167, 1175-76 (1983)), '

My 222, :

m )73 .

myy,
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renewal period Pilgrim will be in the *“‘wear-out’® phase, making degradation
more likely. 2 . o o
Turning to the specifics of the Aging Management Program at Pilgrim, Pilgrim
Watch argues that an inspection of the drywell liner every 10 yearsis not adequate,
nor is the primary reliance on visual examinations of the drywell because such
inspections cannot monitor inaccessible areas.?™ Assessing the proocdu:_'es set
forth in Appendix A.2.1.17 of the Application, and the Aging Managfmfnt
Program’s reference to the use of ultrasonic testing of drywell thickness, Pilgrim
Watch states that it is “‘not clear from the Application where and how oﬁe.n"
the drywell thickness would be measured using such tests.? Pilgrim Watch cites
the work of Dr. Rudolf H. Hausler for the proposition that reliance on visual
inspections would be of *‘limited usefulness.”?” Thus, PW asserts, noting .the
overall difficulty of inspecting inaccessible areas, visuaily or by UT, “the Aging -

Management Plan should require a root caunse analysis any time water leakage .

into the drywell region has been found."' ™™ o

" Concluding, Pilgrim Watch contends that the Pilgrim aging management plan
“‘should include regular UT measurements of all critical areas of the drywell liner
and a root cause analysis of any drywell areas where water has been found before
license renewal is granted.”*?™ PW advocates frequent enough UT measurcments
“to confirm that the actual corrosion measurement results are as projected”;
that the measurements should be expanded into areas not previously inspected,

including multiple measurements to determine *‘crevice corrosion® in the liner .

that is submerged in the concrete floor as well as those areas identified by a root
canse analysis that may have caused leakage; submission of results to the NRC
as publicly available documents in this license renewal proceeding; concurrence
with relevant ASME standards; and immediate incorporation of the NRC Staff
Interim Staff Guidarice into the Aging Management Program.?®

L. ' Entergy Answer to Pilgrim Watch Contentlon 2

The Applicant argues that Contention 2 is inadmissible because *“jt does not

- address and therefore fails to identify any deficiency in the discussion of this

issue in the Application,] . . . provides no basis to dispute the adequacy of aging .
management program for the drywell linerf, and tJhercfore, fails to establish

14 ;2223
14 at23.
™14,

My st 24,
My

Mg,

079 a1 24-25.
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any genuine dispute CONCemMINg a matenai 1Ssuc, "*** LUMmINg Nrst {0 Flgnn
Watch'’s references to the *‘Proposed License Renewal Interim Staff Guidanc
LR-ISG-2006-01: Plant-Specific Aging Management Program for Inaccessibl
Areas of Boiling Water Reactor Mark I Steel Containment Drywell Shell,**22 th,
Applicant states that Pilgrim Watch has failed to acknowledge or “‘address th
amendment to the license renewal application that Entergy submitted on May 11
2006, to provide additional information responsive to this proposed guidance,”*?®
The Applicant argues that the contention *‘does not directly controvert [the
position taken by the applicant,” in its application amendment, and thus, th
*‘contention is subject to dismissal.”*2%

The Applicant claims that ‘“‘the proposed interim staff guidance does no
support Pilgrim Watch’s allegation that Entergy’s aging management progran
does not adequately monitor for corrosion in inaccessible areas.”’? Insisting
that the proposed guidance does not require monitoring in the inaccessible areas
Applicant argues that it instead *‘recommends development of a corrosion rat

-that;can be inferred from past UT examinations.”” Pointing to Amendmen
No. 1 of its license renewal application, Applicant states that it **has addressec

' this fissue in the manner recommended in the NRC proposed guidance.?® The

Applicant challenges other of PW’s allegations as well, including those asserting
inadequacies in the aging management program for the drywell liner, Applican
‘notes that PW has failed to contradict or assess the programs outlined in the
Antendment to the Application, which include *‘[a] host of actions . . . not limite«
to ‘inspection of the drywell liner every 10 years’ as alleged in the Contention.”*?
Applicant states that no basis has been shown for PW’s allegation of a histon
of corrosion, and, finally, argues that PW has failed to address the root caus:
discussion in section B.0.3 of Appendix B to the Application when it assert
that the aging management program for the drywell shell impermissibly omits ;

- requirement for root canse analysis when corrosion is found. 2

-~

28 Bntergy Answer to PW Petition at 20,
752] Fed, Reg. 27,010.

23 Entergy Answer to PW Petition at 21 (citing Letter from S. Bethay to U.S. Nuclear Regulator

Commission, License Renewal Application, Amendment No. 1 (May 11, 2006), ADAMS Accessio
No. ML061380549), . .

204 m21.
1!5'4

2614 8122,
244, ;t 22.23.
2814 24,
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2. NRC Staff Response to Pilgrim Watch Contention 2

The NRC Staff does not dispute that the contention falls within the scope of the
license renewal proceeding, but, like the Applicant, argues that it is inadmissible
because it fails to present a genuine issue of law or fact as required by 10 CF.R.
§2.309(f)(1)(vi), and also asserts that *“it lacks a basis in fact or expert opinion"’
as required by section 2.309(f)(1)(v).2® Instead, the Staff asserts, the *‘Petitioner
impermissibly attempts to piggyback on to the Staff’s dialogue with industry
and the public relative to forthcoming Interim Support Guidance (ISG) . . . as
a substitute for Petitioner’s obligation to provide facts or technical expertise in
support of its assertions.”’™ PW has failed, Staff argues, to provide ‘‘independent

facts or expert opinion beyond Staff dialogue with industry.® Further, the Staff.

faults Pilgrim Watch for making only vague references to the Application, and
thus failing to include any challenges to specific deficiencies in the application.”?
With regard to the allegations of a ““history of corrosion in different areas of the
drywell” at Pilgrim, the Staff argues that the contention’s reference to the “‘torus

bays and drywell spray header’ is misdirected, stating that these “‘are entirely -

distinct features from the drywell shell.”’? Similarly, the Staff contends that the

Union of Concerned Scientists Report cited by Pilgrim Watch fails to provide

a factual basis for the contention because it ‘‘makes no mention of Pilgrim,

the LRA or drywell shell region.’’? Finally, regarding PW’s argument that the

Pilgrim Aging Management Plan is deficient for failing to provide for sufficient
inspection of the drywell, the Staff also faults PW for failing to address the May
amendment to the Application and urges that as a result PW’s argument does not
support admission of the contention because it fails to present a genuine dispute
of law or fact.?

3. Pilgrim Watch Replies to Entergy and NRC Staff

Inits reply to the Applicant, Pilgrim Watch concedes that it dld not mention the
Applicant’s License Amendment regarding drywell monitoring in its Petition, but
insists that the Applicant did not notify the Petitioner as to its existence, nor was
the Amendment made part of the Application *‘on the Pilgrim I License Renewal

2 Staff Response to PW Petition at 19,
M4 (citations omitted).

ny

280 id. mt 21,

my

M 22

Lcd
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Site,”’2 However, having now assessed the Amendment, Pilgrim Watch argues
that the Applicant fails to satisfy the standards in the recently released proposed
guidance regarding this issue.? The guidance, according to Pilgrim Watch,
requires the development of a plant-specific aging management plan to address
corrosion in the inaccessible areas of the drywell shell, and a development of
“‘corrosion rates’’ for these areas.?® Pilgrim Watch faults the Applicant because
*!it appears that measurements have only been taken twice in the inaccessible
embedded areas, and these measurements have been discontinned’’; according to
PW, *‘[t]his does not appear to conform with the proposed ISG."*?

Responding to the Staff, PW disputes the argument that it *‘impermissibly
attempts to piggyback®® on the StafP’s dialogue with industry as the basis for its
contention.” According to PW, unlike instances where a Petitioner relies wholly

. on the “‘existence of RAIS to establish deficiencies in the application,” as cited
_ by the Staff, here Pilgrim Watch is simply arguing that Pilgrim should “‘at least

mect the new standards outlined in {the] ISG.”"*" Petitioner further contends
that its contention and basis *‘directly refer to sections of the Licensee’s Aging

. Management Program for the drywell liner,”’? and, based on the inadequacies

that it has shown in this program, againreqnestsmcorpmaﬁonofﬂxepmposed
NRC requirements into the Pilgrim aging management program before any license

renewalmgmmed"”

4. 'Licensing Board Ruling on Contention 2

_We find this contention, though within the scope of license renewal and
meeting other relevant requirements of 10 C.F.R. §2.309(f), to be inadmissible
because it fails to meet the requirement of 10 C.F.R. § 2.309(f)(vi) that sufficient -
information be shown to demonstrate that a genuine dispute exists with the
apphcnntonamatenalnssucoflaworfact. In this contention, asarguedby

‘Staff, PW cssentially refies on the interim Staff guidance, secking to require

Applicant to comply with the guidance. Moreover, particularly with regard to
“the May 11, 2006, amendment to the Application, PW does not state with any
specificity or provide information showing how the actions and proposed actions

”‘Pilgrim Watch Reply to Entergy st 10-11,

14, st 12; see LRISG-2006-01, Plam-Specific Aging Management ngmm for Inaccessible
Areas of Boiling Water Reactor Mark I Steel Contsinment Drywell Shell,

T3PW Reply to Entergy at 12,

Leed ]

30pyy Reply to NRC Staff at 10.

n j7]

My,

M Spe id, ot 11.
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of the Applicant do not comply with the Staff guidance, stating only, in its reply,
that **[t]his does not appear to conform with the proposed ISG."*** The Board is
not permitted to draw any inferences on behalf of a petitioner, and in the absence
of any more specific statement than has been provided, showing how the specific

actions of Applicant fall short, or some nexus with problems at other plants, we

find the contention fails to show any genuine dispute on a material issue of fact
relating to the matters at issue, ' ‘

Applicant Entergy has detailed in its amendment how it has in fact done
UT testing of the drywell shell, both at points adjacent to the inaccessible sand
coshion region and also, on two occasions, of the shell immediately above the
. sand cushion area, by chipping away the concrete above the points of testing.>® It
has stated that the result of this testing has been that the thickness of the shell at
the areas tested is “‘essentially as-built."* It has explained that it ceased doing
UT measurements in the inaccessible sand cushion region, based on satisfactory

results from monitoring for leakage from the annulus air gep drains (which -

provide for drainage from the sand cushion aren); satisfactory thickness at the
9-foot elevation sand cushion region (and upper drywell); the existence of high
radiation in the areas where the sand cushion UT exams were performed; and
the potential for damage to the drywell shell from the tools used to chip away
concrete when UT testing of the sand cushion area was performed.*” With no
more specific information being provided to show that these are not acceptable
reasons for ceasing the UT testing or that other measures taken by Applicant are
unsatisfactory than that it “‘does not appear’” that these satisfy the ISG, we see
no gennine dispute being reised about the actions taken by the Applicant and
whether they satisfy the ISG. Whether the Applicant’s actions and procedures do
or do not satisfy the ISG will be determined by the StafT in the course of their
license renewal review, and Staff has indicated that it will assure compliance

with the ISG.® In order for a petitioner to have a contention admitted on .

-304pw Reply to Entergy at 12.

%5See Pilgrim License Renewal Application, Amendment 1 (May 11, 2006) st 3, ADAMS

Ae’:-sm No. MLOG61380549 [hereinafier Amendment).
I, o , o
30 See id. at 2-3.
3% At orel argument, the Staff stated that they “‘intend to apply the elements of the draft ISG 1o
the renewn! application. The extent to which those amenidments address the ISG is just going tobe a

matter of review.” T¥. at 353, The Staff responded affirmatively to questioning from the Licensing .
Bosrd Chair s to whether they would *‘meke sure the ISG is complied with completely.” /d. Entergy
counse] stated that, although Entergy would *‘like to see the finalived ISG before I commit to say(,]
1 would assume that if it’s along the lines of the proposed ISG that we would (commit to complying -

withthe ISG].” Tr. 2356, -
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~ this subject, however, more information must be shown than has been shown

hereX®

D. Pilgrim Watch Contention 3: The Environmental Report Is
" Inadequate Because It Ipnores the Trne Offsite Radlological and
Economic Consequences of a Severe Accident at Pllgrim In Its
Severe Accldent Mitigation Alternatives (SAMA) Analysis -

- Pilgrim Watch here contends:

*The Environmental Report inadequately accounts for off-gite health exposure and
. economic costs in its SAMA analysis of severe accidents. By using probabilistic
modeling and incorrectly inputting certain parameters into the modeling sofiware,
Entergy has downplayed the consequences of a severe accident at Pilgrim and
‘this has caused it to draw incorrect conclusions about the costs versus benefits of
_ possible mitigation altemnatives,3! '

~Pilgrim Watch’s argument that this contention is within the scope of license
rencwal® is not disputed;*'2 severe accidents, and alternatives to mitigate severe
accidents, are listed as a *‘Category 2" issue in 10 CER. Part 51, Subpart
A, Appendix B. Petitioner also cites Council on Environmental Quality (CEQ)
regulatory authority for the proposition that environmental impacts that are
“‘reasonably foreseeable'” and have “‘catastrophic consequences, even if their
probability of occurrence is low,"” must still be considered in an EIS;* and

3 Reference may be mads to the information provided by a petitioner in the Oyster Creek proceeding
for comperison pusposes. In that case, for example, among other facts shown by petitioners in their

~* firstcontention relating to drywell corrosion, it was demonstrated that 60 out of 143 UT measurements
- mtthe 11-foot level of the send cushion region indicated a reduction of more than 174 inch from the

original design thickness of 1.154 inches at that point, AmerGen Energy Co,, LLC (Oyster Creek
Nuclear Generating Station), LBP-06-7, 63 NRC 188, 213 (2006). By contrast, no reason has been
wwedmdeBmy'lmmmmmmmmmmnmﬂmmmﬁmMmd

~ essentially no reduction in thickness.

» lnneomdcommﬁmondrywellcomsion.udnﬁﬂedinpm;ﬁerhﬁmoonmﬁmmdumbjecg
WumhdmmbasedmmimsnkmbyMAppﬁcunmlddmuadcﬁciﬂwyﬂbgedinM
contentlon, see AmerGen Energy Co., LLC (Oyster Creck Nuclear Generating Station), LBP-06-22,
64 NRC 229, 230-31 mnmmmlnhﬁvdydmihdmminmm

* the contention before vy, For example, that portion of the comention thet was admitted concerned a

very specific assertion that the drywell shell st Oyster Creek was **0.026 inches or less from violating
AmetQGen’s scceptance criterin® in the sand bed region “*due to prior corrosion.”” Id. st 240, 242,
310pW Petition at 26. :
Meeeid, ,
312 gee Staff Response to PW Petition at 25; Entergy Answer to PW Petition at 25-46.
313pW Petition at 26 (quoting 40 C.F.R. § 1502.22(bX1)). ‘
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NRC regulatory authority for the proposition that difficulty in quantification does
not excuse inclusion in the EIS, because, *‘to the extent that there are important
qualitative considerations that cannot be quantified, these considerations or factors
will be discussed in qualitative terms,”*?"

Petitioner argues that this contention is material because it alleges a deﬁcnency
in the Application that “‘could significantly impact health and safety”"!S — it
is asserted that the use of “pmbablhsnc modeling and incorrect parameters in
its SAMA analysis” results in a downplaying of the likely consequences of a
severe accident at Pilgrim, which *“thus incorrectly discounts possible mitigation

alternatives’® that might prevent or reduce the impact of an accident.3'¢ ‘

" As basis for Contention 3, PW notes that the Appendix B requirement on
SAMAs provides that, even though *‘[t]he probability weighted consequences
of atmospheric releases, fallout onto open bodies of water, releases to ground
water, and societal and economic impacts from severe accidents are small for

all plants,’” alternatives to mitigate severe accidents must still be considered. ¥,

Petitioner suggests that by virtue of Entergy’s use of probabilistic modeling, the
deaths, injuries, and economic consequences of an accident can be underestimated,
citing various legal and technical authority,”"»®

Further, PW asserts, Applicant used outdated versions of the MACCS2?" Code
and MACCS2 User Guide, ignoring warnings about the code’s limitations and
using incorrect input parameters.® Citing criticisms of the code, PW points to,
among other things, limitations on the code’s failure to *‘model dispersion close
to the source . . . or long range dispersion,’” and to a user’s ‘‘ability to affect the
output from the code by manipulating the inputs and choosing parameters,”*™
Stating that it is impossible for PW to fully cvaluate the SAMA conclusions of the
Applicant, *‘[w]ithout knowing what parameters were chosen by the Applicant,”
PW posits several *‘reasons that Entergy’s described consequences of a severe

accident at Pilgrim look so small,’’ based on the ER, and discusses several
specific categories of what it contends are incomrect input data to the SAMA'
analysis.’? These alleged errors refate to meteorological data (including wind =

3414, at 27 (citing 10 C.R.R. $ 51.71).

31514, ot 28 (citing Millstone, LBP-04-15, 60 NRC at 89).
N614 ot 28.

31774 »t29-30 (citing 10 C.F.R. Part 51, Subpert A, Appendix B).

3374 w3031,

39MACCS stands for *“MELCOR AecidemComequode System™; see PW Petition at 31.
20 See PW Petition at 31.

314, w 33; see id at 31-34 & m.13, 14 (citing D.E. Chanin and M.L. Young, Code Manwal for

MACCS2: Vol. 1, User's Guide (Sandin Nat. Lab,, 1997); MACCS2 Computer Code Applfcarionv

Guddance for Documented Safety Analysis (DOE. 2004).
mrw Petition »t 34,

324

speed, wind direction, and dispersion), demographic and emergency response
data relating to evacuation delay time and speed, and economic data’® PW
alleges that the Applicent’s undercounting of the costs of a severe accident could

“have led to erroneous rejection of mitigation alternatives, and that further analysis
'is necessary,™

. Pilgrim Watch challenges the modeling of the Application’s atmosphenc
dispersion of a point release of radionuclides because it allegedly does not teke
into account meteorological conditions such as wind speed and directiori changes,
the sea breeze phenomenon, and coastal topography.®® Citing varions authority
in support of its arguments, including a Massachusetts Department of Public
Health report on the *‘Peasibility of Exposure Assessment for the Pilgrim Nuclear

- Power Plant,”” and NRC Regulatory Guide 1.194,76 PW contends that the data
..used in the Application — taken from the reactor site and the Plymouth airport
~ —shonld be replaced with more specific data that take into account the specific

characteristics of the Plymouth area’? .

Pilgnm Watch challenges the demographic and othcr data used in the Appli-
cation, arguing that, because of the unpredictability and complexity of the winds
at the Pilgrim site, a farger, more inclusive population, located *‘within rings
around the plant,’ should be used when calculating offsite dose costs.™ Noting

| _ that the sensitivity analysis used in the Application does not inclnde the most

current information on emergency evacuation needs,’ and suggesting that it does

- include a faulty assumption *‘that the longest likely delay before residents begin

to evacuate is 2 hours,”” PW proposes that the analysis should take into account

- phenomena such as the need for some who cannot evacuate to shelter in place,

special events that bring large numbers of the. public onto the roads at times, and
*‘shadow evacuation,”’. or voluntary evacuation by persons not within the formal

‘ evacuation area,® Petitioner suggests the need for greater realism and accuracy

B Spe id, a1 3445,

34 See 1d, 2t 48-49,

3 Soe id, at 34-38,

32 See id. (citing J.D. Spengler and G.J. Keeler, Fessibility of Exposure Assessment for the Pilgrim
Nuclear Power Plant (1988); NRC Regulatory Guide 1.194 (June 2003); Bdwin S. Lyman, Union of
Concerned Scientists, *‘Chernobyl on the Hudson? The Health and Beonomic Impact of a Terrorist

- Attack at the Indian Point Naclear Plant,” at 16 (2004)).

3 See id, at 37-38.

314 at 38,

I PW indicates thet a later report prepared for Entergy than that used in the Pilgrim SAMA analysis
“relies on newer census data and newer roadway geometric data,”" PW Petition at 39-40 (citing
**Pilgrim Nuclear Power Station Development of Evacustion Time Bstimates,” KLD TR-382, Rev. 6
(Oct. 2004)); of. KLD, “PiluimSuﬂonvauimﬂmBsﬂmmndMmm Plaa
Update,” Rev. 5 (Nov. 1998).

. 3% P Petition at 41-43,
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in the evacuation analysis, as well as assumption of *‘the worst case scenario.’*3!
PW supports these arguments with a factual discussion, along with references to
specific sections of the Application and various other documents and studies. ™
Noting “‘[olne of the cited criticisms of the MACCS2 Code — ‘i.e., *‘that
‘the economic model included in the code models only the economic cost of
mitigative actions’ "’ — PW pomts out that, although costs of decontamination,
condemnation of property that cannot be sufficiently decontaminated, zand com-
pensation to persons forced to relocate as a result of an accident are “included,

not accounted for is any resulting loss of economic activity in Plymouth County

or other neighboring counties with significant toerism (including the Cape Cod
area), travel to which is through Plymouth County.™ One example provided is
that of Plimoth Plantation, which is *“less than five miles from the plant [and)
brings in almost $10 million per y'ear **34 PW also attaches as an exhibit to this

contention a study on the economic impact of travel on Massachusetts oounnes..

prepared for the Massachusetts Office of Travel and Tourism.3®

Finally, PW provides an example of an alternative that it contends the Applicant

wrongly dismissed as a result of its SAMA analysis - namely, adding a filter to
the Direct Torus Vent.»

1 _Entergy An;wcr to Pilgrim Watch Contention 3

The Applicant argues that Contention 3 is inadmissible *‘because (1) the Con-
tention impermissibly challenges Commission regulation, and (2) the Contention
provides no basis to establish a material dispute of fact regarding the adequacy
of the SAMA analysis in the ER.”’*” In its first argument, Applicant asserts
that Pilgrim Watch has “‘misread,” thus misapplied, and in effect challenged

Commission regulations regarding SAMA analysis.” The root of this problem, -

according to the Applicant, is Pilgrim Watch’s assertion that SAMA analysls
- should be focused on severs acc:dcnt mitigation alternatives and not severe acci-

. B4 a0, _ '
392 See id. st 39-42 (citing KLD-TR-382, Rev. 6, Rev, 5; Calculation of Reactor Accident Con-
sequences (CRAC-2) (Sandia Nat, Lah,, 1982); NAS, The Safety & Security of Commercial Spent

Nuclear Fuel Storage Public Report (2005); Donald Ziegler and Jameg Johnson, Jr., Evacustion

Behavior in Responee to Nuclear Power Plant Accidents, The Professional Geographer (May 1984)).

Mg, at43-44(lnmalquom!omonﬂned)

M1 maa,

335 See PW Petition, Bxhibit D, mwmammmmumm
prepered for the Massachusetts Office of Travel and Tourism by the Research Department of the
Travel Industry Association of America, Washington, D.C. (January 2005).

S Py petition nt 45-48. .

337 Entergy Answer to PW Petition at 25.

Y8 Seed.
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dent risks.>” Pointing to the Third Circuit decision in Limerick Ecology Action,
Inc. v. NRC,*0 and the Commission decision in Duke Energy Corp. (McGuire
Nuclear Station, Units 1 and 2; Catawba Nuclear Station, Units 1 and 2), CLI-
02-17, the Applicant argues that the Commission and reviewing courts have
endorsed the position that “‘the evalvation of risk is at the heart of a SAMA
analysis,” that ‘‘only by considering risk can one determine those altemnatives

.that provide the greatest benefit for the dollars expended,’” and that PW is in

error in suggesting that a SAMA anelysis is *‘to focus solely on mitigation of
consequences without regard to the likelihood of their occurrence.”’3? Applicant
emphasizes the centrality of the risk calculation by describing the Third Circuit’s

~ discussion of how the probability of a risk may change with population density, 3

and the Commission’s statement that reductions in risk are *‘assessed in terms of

_ the total averted risk: averted public exposure (health risk converted into dollars

to estimate the cost of the public health consequence), averted onsite cleanup cost,
averted offsite property damage costs, averted exposure costs, and averted power

. replacement costs.”"* Applicant also quotes from a Commission decision in the
'McGuire/Catawba license renewal proceeding:

Whether 8 SAMA may be worthwhile to implement is based upon a cost-benefit
analysis — a weighing of the cost to implement the SAMA with the reduction in
risks to public health, occupational health, and offsite and onsite property.3

' Apphcant characterizes PW’s argument as being that *‘risk is to be ignored

[in a SAMA analysis) and that only consequences are to be considered,”’ and
argues that this approach is contrary to the SAMA rule. Applicant concludes its
argument that Contention 3 “lmpenmssnbly challenges Comm:sslon Regulation”

. with the following statement:

~ - Inshort, Pilgrim Watch's claim that the Pilgrim SAMA aualysié erroncously focuses

3914, 1 25-26,

30869 F.2d 719 (3d Cir. 1989),

M CL1.02-,7, 56 NRC 1 (2002).

32 Bntergy Answer to PW Petition at 26,

M3 14, 04 27; see Limerick, 869 P.2d at 738-39,

*4Entergy Answér to PW Petition at 27 n.15 (citing McGuire/Catawba, CL1-02-17, 56 NRC 2t
8 n.14). Applicant notes as well the Commission’s prediction that it would be *‘unlikely that any
site-specific consideration of severe accident mitigation alternatives for license renewal wilt identify
major plant design changes or modificarions that will prove to be cost-beneficial for reducing severe
accidemt frequency or consequences.” Id. at 28 (citing 61 Fed. Reg. 28,467, 28,481 (June S, 1996)
(emphasis added by Applicant)).

:: Entergy Answer to PW Petition at 26 (quoting McGuire/Catawba, CLI02-17, S6NRC &t 8.

I at27,
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onrisk so as to improperly minimize the consequences of a SAMA is not supported.
The reduction of risk (likelihood of occurrence times severity of consequences) is
the fundamental tenet of SAMA analysis, Moregver, because the impacts from
severe accidents as determined by the Commission are *‘SMALL'"’ the Commission
does not expect a properly conducted SAMA analysis “‘to identify significant
[plant] modifications that are cost-beneficial’ . . . , which is exactly counter to the
underlying premise of Contention 3.7 :

In its second argument, Applicant urges that Contention 3 fails to raise
any material dispute of fact, insisting that it lacks any *‘factual basis to show
that the different modeling assumptions and estimates that it claims should
have been used in the SAMA analysis would have any material impact on the
results of the analysis.””™® Asserting that the ‘‘contention rests on several faulty

premises,” -Applicant reiterates its argument described above and claims that

the “‘mischaracterization of the SAMA analysis’® has tainted its contention and
*‘provides no basis for an admissible contention.’*3* Applicant notes that, ““[a]s
would be expected by the Commission,” its SAMA analysis ‘‘does not identify

any significant modification to mitigate severe accidents to be cost-beneficial,’” .

but does find five alternatives to be *“potentially cost beneficial’’ and recommends
further evaluation and consideration of these.?® In addition, it points out that it

identified benefits for more than fifty of the fifty-nine SAMASs it did evaluate,

contrary to Petitioner’s assertion of ‘‘zero’ benefits identified '

Applicant argues that *‘Contention 3 impermissibly presumes the materiality
of its asserted deficiencies and pleads no facts to establish their materiality.’*3%?
According to the Applicant, *‘the Contention sets forth nothing to establish that
the asserted deficiencies would, if corrected as claimed by the Contention, alter
the result of the SAMA evaluations.’*? Applicant suggests that:

In light of the large emmrvatisms inherent in the [SAMAY] analyses, the significant .

differénces between the cost and benefit of implementing the various SAMASs, and
the sensitivity analyses showing that the resunlts are not sensitive to changes in
assumptions, it is behoven for Pilgrim Watch to have pled facts to establish the
iateriality of its asserted deficiencies, [which is] necessary to avoid a meaningless
*EIS editing session[ ]** of the type that the Commission has wamned against.?

Mg w29,

14 229-30.

914 o30. ,

3014, (citing Application, ER at E.4-49).
314 a 30-31.

524 w31,

3814 (emphasis in original).

3914, ot 32-33 (citations omitted),
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The Applicant also takes issue with the Contention’s assertion that the *‘se-
vere accident analysis should assume the worst case scenario.’*?*s Arguing that
“NEPA’s ‘Rule of Reason’ provides no exception for SAMA analysis,” the
Applicant claims that Pilgrim Watch has no legal basis for its proposition%
Therefore, according to the Applicant, only ‘‘reasonable scenarios’ need be
considered, ** ‘limited to effects which are shown to have some likelihood of
occurring.’ **3% Applicant cites both Commission and Supreme Court case law
suggesting that the SAMA analysis *“‘requires no different level of considera-
tion or evaluation than that employed for analyzing mitigation generally under

" NEPA,""*® and quotes the Commission’s statement in McGuire/Catawba that

“[u]nder NEPA, mitigation (and the SAMA issue is one of mitigation) need only
be discussed in ‘sufficient detail to ensure that environmental consequences [of
the proposed project] have been fairly evaluated.’ **3%

In the Applicant’s view, PW has also failed to establish a factual basis for

its challenges regarding (1) the Applicant’s use of an “‘outdated’’ version of
'MACCS2 Code and User Guide and analysis performed with such tools; (2) the

Applicant’s meteorological data analysis; (3) the Applicant’s demographic and
emergency response data and analysis; or (4) its economic data and analysis.®
With regard to the MACCS2, the Applicant asserts that the code is *state-of-the-
art,” and that *‘Pilgrim Watch [does not] provide any basis whatsoever for its
allegations that Entergy ‘ignored warnings about the limitations of the model,’ **2!
or “*any basis to show that any of the inherent limitations of the MACCS2 Code
are of any significance and would in any way alter the ontcome of the SAMA -
analysis with respect to determining potentially cost beneficial SAMAs,""¥2
While Applicant agrees that ‘‘additional data may always be desirable,” it

* again argues that Petitioner has not made any showing that the alleged deficiencies

in any way materially affect the SAMA analysis.*? In addition, Applicant suggests
that Regulatory Guide 1.194 does not support the need for more than the year's

-

3514 33,

356 d

37 14, (quoting Hydro Resources, Inc. (P.O. Box 777, Crownpoint, New Mexico 87313), LBP-04-23,
60 NRC 441, 447 (2004)).

398 See id. at 35 (citing Robertson, 490 U.S, at 344-47),

39 14, (citing McGuire/Catawba, CL1-03-17, 58 NRC at 431).

3014 ot 36-46,

%114, w36,

214 2137,

3314 4t 38.
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worth of meteorological data it utilized in its analysis,’* and states that **(PW]
makes no claim that the 12 month period of meteorological data used for the
Pilgrim SAMA snalysis is unrepresentative of the Pilgrim site’s meteorology
in any respect.”*3 Noting PW’s suggestion that ** ‘measurements from multiple
sites in the field’ are needed to ‘berter characterize meteorological conditions,” **
Applicant suggests that the **real thrust®* of PW’s claim is ‘‘an asserted need for

an expanded radiological monitoring program for the Pilgrim plant, whichi§an -
operational issue beyond the scope of this license renewal proceeding,” just as.

with Contention 1.3 ' v
The Applicant suggests a similar Jack of basis to show that different data would
" materially affect the ontcome of the SAMA analysis with respect to population

demographics and emergency response data, noting that the latter were derived .

from the Pilgrim Emergency Plan, and suggesting that Petitioner has not shown
that use of more recent data *‘would have exceeded the bounds of . . . sensitivity
analyses [performed by Applicant] or altered the outcome of the analysis in any
material way.””>® In addition, Applicant notes that it evaloated *‘a wide range
of scenarios for which evacuation time estimates were developed,” including
varying weather conditions, times of day and year, and amounts of traffic.’®

Finally, with regard to emergency response data, Applicant argues that these

should not be subject to challenge in this proceeding, citing Commission precedent
for the principle that *‘[e}mergency planning . . . is one of the safety issues that need

not be re-cxamined within the context of license renewal.”*>® Applicant suggests .

that it follows from this precedent that **assumptions that are consistent with the
established emergency plan should be accepted as reasonable in this proceeding,”
and that PW’s suggestion that the evacuation zone shonld be greater than the 10
miles provided for in *‘applicable NRC requirements”® is *‘a direct, impermissible

36414, Applicant notes that by its terms Regulatory Guids 1,194 does not apply for modeling offsits

eccident radiological consequences. Instead, according to Applicant, the appticable NRC guidance is
found in Regulatory Guide 1,145, which points to Regulatory Guide 1.23, *‘which provides for the
ise of ‘data gathered on a continuous basis for a representative 12 month perfod”® (although “[t}wo full

cycles of data sro desimble’)." 14, (citing Reg. Guide 1.194 pt 1,194-1~1.194-3; Reg. Guide 1,145 .

2t 1.145.2; Reg. Guide 1.23 at 23.2). Applicant also notes that Edwin Lyman, one of Petitioner’s

sources, has recognized that the MACCS2 Code cannot process more than a year’s worth of data, /4, .

(citing Lyman, supra, st 26, 33).

5 Energy Answer to PW Petition ot 38,

381, at 39, .

37 14, ot 41; see id, ot 40-41, . ' S

3% 1d. t 42. Agein, however, Applicant in its pleadings offers no quantification of either the range
of scenarios investigated or the effects of the variation in assemptions,

5% Bntergy Answer to PW Petition et 43 (quoting Twrkey Point, CLI-01-17, 54 NRC at 9); see id, at
4243, : s '
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challenge (0 the LOMMISSION'S CIMCTEENCY Prasiing IYUICHIGING. ~ an auy
event, according to Applicant, its analysis takes into account dose to the public
within a 50-mile radius ‘‘and thus fully accounts for the risk beyond 10 miles.”*"
With respect to *‘shadow evacuation,” Applicant views this as a call by PW for

_an impermissible *‘worst case scenario,’’ and asserted in oral argument that local

law enforcement will assure absence of shadow evacuation®™; and, with respect
to the need of some to *‘shelter in place,’”” Applicant points out that the existing
emergency plan provides for state and local governments to provide assistance to

.immobile and handicapped persons in the evacuation zone.’”

Applicant defends its sensitivity analysis as incorporating “‘large conser-
vatisms** such as using the 2-hour time prior to beginning of evacuation rather
than the 40-minute time in the base case, which it says *‘show a maximum change
in the population dose estimates of ‘less than 2%." *"3" Applicant argues to the
effect that using larger changes in the evacuation times would still produce only
negligible changes in the result, and that the Contention provides no basis to show
that its challenges would alter the outcome of the analysis.’” Finally, Applicant
asserts_(without quantification of its sensitivity analysis results) that the same
conclusion must be drawn regarding the economic data suggested by Petitioner,
and that *‘even with its asserted limitations, the MACCS2 code is state-of-the-art
and can be properly applied to yield valid results.”

2. NRC Staff Response to Contention 3

The Staff"s position is that, while the subject of SAMASs is clearly within the
scope of a license renewal proceeding, this contention is inadmissible.>” The
Staff challenges the contention as raising issues that are *‘not material to the'
findings that must be made in this matter”* and “‘not supported by expert opinion

iR

M4 s43.

m )7

3 See Tr. 2t 426-27.

313 Bntergy Answer to PW Petition at 44,
" 314, 2t 45 (internal quotation omitted),

. 5See id at 45-46.

614, a 46, Weﬂsonoteﬂnmgy’lconomlonnalllfgumtﬂm"tbemeimightﬁllaspectof

 the petition was that wo mads a mistake in one of our SAMAS." Tr. at 309. With respect 10 the direct
. filtered vent, which was cited by PW ns evidence of faulty SAMA analyses, ths applicant stated that

it made an *‘error in inputting the appropriate source term,”* but that the error was not indicative of
w&mmmlnmmmkimmmimﬁmuﬁmmnmﬂogimm T &t
400, Purthermore, according to the Applicant the efror was comrected in a response to a Staff Request
for Additional Inforination. See id, .

371 See Staff Response to PW Petition st 25,
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or sufficient facts, as required by 10 CFR § 2.309(f)(1)(v).""™ The Staff insists
that SAMA analysis is a ‘‘technical area’ and that a Petitioner ‘‘cannot rely
on its own assertions.””*™ The Staff also defends the use of *‘probability risk
analysis’* (PRA) as utilized in the SAMAS, arguing that *“[u]se of the PRA in this
manner is an essential and widely accepted part of the cost-benefit methodology
as described in Section 5.6 of NUREG/BR-0184."'3%0 :

Regarding Pilgrim Watch’s assertion that probabilistic modeling can under-
estimate the true consequences of a severe accident, the Staff notes that the
Applicant followed accepted NRC and industry practice by comparing the costs
and benefits of each identified SAMA, used the correct definition of risk (“‘the
- product of consequence and frequency of accidental release’”), and -properly
discarded SAMA candidates not found to be viable.>* Staff suggests that the fact
that the Applicant evaluated 281 SAMAs negates any implication that Applicant
*‘did not consider a full range of SAMAs.""™ S

The Staff dismisses PW’s concemns regarding the alleged use of *‘an outdated
version of the MACCS2 Code"’ as “‘mere speculation,” citing PW's statement
that ‘‘Entergy may have ‘minimized consequences by using incorrect input
parameters.”*™ In addition, the Staff counters PW’s suggestion that the Code
and/or its user guide are out of date or contain known flaws, asserting that
Pilgrim Watch has ““insufficient basis** for its claims.” The Staff also argues
that Pilgrim Watch’s related claim that the applicant used incorrect input data
in the models (including meteorological, demographic, emergency response, and
regional economic data) is not supported and is not material in that it has not been
‘*established that any of these alleged shortcomings of MACCS2 are, in fact,

my
M)

- IO w26, The Staff explains that, in determining whether any of the 281 possible SAMAs .

Entergy identified for Pilgrim (from a number of sources, including the Pilgrim PRA analysis) should
be implemented, . '
dmlieenseepufonnedam—beneﬁtmﬂymuﬂngamdwdohgymmlsmﬂmwimuw
NRC Regulatory Analysis Technical Evatuation Handbook (NUREG/BR-0184), This analysis
isdesignedmidmﬁfymdesﬁmmmlevnmvalmmdimpacuof:eachpmposedcbﬂgc.
mdpmvidesasﬂuctmvdammhfwbﬂmdngbeneﬁmmdeomindﬂmmngwm
implementation is justified. The PRA is used within this analysis to evaluate the reduction
in probabilities (core damage frequency) and consequences (population dose) that would be
associtted with implementation of each alternative. Use of the PRA In this manner is an
essential and widely accepted part of the cost-benefit methadology, as described in Section 5.6
of NUREG/BR-0184. .
u
381 See Staff Response to PW Petition st 27-28.
214, m 28. :
314, at28.29 (emphasis supplied by Staff).
™Md w29, ‘ '
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insufficient.”*> Further, Staff insists;

deficiencies, or that they impact the results of the SAMA analysis.”*>* Noting that
the MACCS2 code *‘has been previously evaluated and found to be sufficient to
support regulatory analyses and cost-benefit analyses’” in NUREG/BR-0184 and

- NUREG/CR-6853, Staff contends that PW’s challenge of the use of the code is

unsupported. ¢ ' .
The Staff also argues that there is *‘no legal support for the position that the
Applicant should be required to provide the complete inputs,”” and that the failure

“to do so *‘is not a sufficient basis for asserting or concluding that the input is

flawed, or that the applicant has inappropriately manipulated the input.”*** Noting
that “‘a summary description of the site-specific input parameters in each of the
major modeling areas is provided in Section E.1.5.2 of the ER,”” the Staff faults
PW for “‘not [having] taken issue with any of these specific inputs, other than
raising more general concemns . . . ."** The Staff states that the *‘request for a
complete input listing appears to be designed to obtain discovery to be uvsed as

* a basis for additional contentions, and as such, is specifically prohibited by the

Cormission.'"3* .
The Staff challenges PW's claims about the sea breeze phenomenon, asserting
that PW has not sufficiently shown that: ’

L ¢)) thephenomenonisuniqnetothel’ilgdmsitemdnotmeatatmanyoﬁrér
coastal sites where MACCS2 has been utilized, (2) the Applicant did not, in fact,
model this phenomenon, or (3) the claimed failure to fully characterize or model
the phenomenon would result in any meaningful difference in results of the SAMA
evaluation or render the site-specific MACCS2 data inadequate,

Arguing in a vein similar to that of Entergy, the Staff maintains that Pilgrim
Watch has not shown that Regulatory Guide 1,194, cited by PW as authority for
the argument that more data may be required, is applicable to SAMA analysis,
nor has it shown “that additional data is necessary or that the one year of data is

NS w31,

% 1d, (citing NUREG/BR-0184, *NRC Regulatory Analysis Technical Rvalustion Handbook,”
s at
5.38; NUREG/CR-6853, *Comparison of Aversge Transport and Dispersion Among a Guassian, a

(October 2004)).

7714, 0 30.

4

bid ]

PO1d ot 32 .

3 14, (citing Regulatory Guide 1,194, § C.1 at 1.194-3, 1.194-5, and 6; NUREG/CR-6613, Vol. 1,
App. A, §A. 1 mta-]).



_ [TThe Petition fails to establish why the applicant’s approach is inadequate, and
that the petitioner’s *‘more realistic approach’ would have any impact on SAMA
results. . . . Nowhere does the petition establish why Entergy’s approach is
inadequate or that an alternative approach would have any impact on the SAMA
results. Thus, Petitioner has failed to show that the issue is material to the findings .
or that a genuine dispute exists on a material issue of law or fact.’”

Finally, regarding PW’s suggestion that Entergy wrongly dismissed the SAMA
of adding a filter to the Direct Torus Vent, the Staff argues that Petitioner *‘fails
to establish that a more appropriate treatment of the benefits of the filtered vent
" would result in the filtered vent becoming cost-beneficial.”*

3. Pilgrim Watch Replies to Entergy and NRC Staff

Pilgrim Watch states that Entergy has “‘misconstrued the substance of the
Petitioner’s contention completely.”**™ PW denies that it challenges NRC regula-
tions, noting that, to the contrary, it quoted and relied on the SAMA regulation.™

PW notes that it does not argue that mitigation alternatives must be adopted, only’

that they must be *‘considered,” as required in the regulation.® Regarding its
argument that “‘multiplying the probability of an accident by the consequences
of an accident . . . can distort the analysis by making even reasonable mitigation
appear more costly than the costs of an accident,” PW points out that this
argument is *‘not central to [its] Contention, which focuses mainly on the input
parameters used in the accident modeling software,’**

Petitioner suggests further that some of Entergy’s arguments actually support |

the contention, including its reliance on the Limerick decision.’ It is asserted that
the Third Circuit’s recognition in Limerick of different risk profiles for plants in

densely populated areas as compared to areas of low population actually supports: - '
PW’s argument “‘that the consequences of a severe accident are the important

- consideration in evaluating the costs and benefits of implementing SAMAs,”

and posits that, becavse Pilgrim is in a densely populated area, the emergency .

fesponse inputs used for Pilgrim *‘underestimate cvacuation delay times.”"*?

24, 933 (footnots omitted).

'

394 pilgrin Watch Reply to Entergy at 12,
514, 13.

il )

14 st 14,

P 1d at 14-15.
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Petitioner questions Entergy’s argument that significant plant modifications
are not expected as a result of a SAMA analysis, suggesting that *‘this is not
the ‘hard look’ required by NEPA," and reiterates that what it is calling for is
*“further analysis,”’ not, as Entergy suggests, that NEPA requires implementation
of particular SAMAs,*® The bulk of the contention, PW emphasizes, highlights
“‘input data that were incorrect, incomplete or inadequate.’**" Since it does not
have access to the input parameters used by Entergy, it cannot show what impact
any one defect might have on the results of the SAMA analysis, as Entergy argues
it must do, but this is not, PW contends, the same as showing an impact on the

" ontcome of a proceeding, which, along with showing that an alleged deficiency
has “‘some independent health and safety significance,’ is the comrect standard
‘for materiality.*? PW argues that it has met the requirement of materiality by

demonstrating ‘‘that there are deficiencies in Applicant’s SAMA analysis that, by
minimizing the true consequences of severe accidents, could have independent
health and safety significance.’’*® It cites authority for the principle that *‘further
analysis” is a *‘valid and meaningful remedy’* to call for under NEPA, given that,
**[w]hile NEPA does not require agencies to select particular options, it is intended
to *foster both informed decision-making and informed public participation, and
thus to ensure the agency does not act on incomplete information, only to regret

its decision after it is too late to correct.’ **44

Petitioner further supports its arguments on the allegedly faulty assumptions
in the Pilgrim SAMA analysis, including the sensitivity analysis, by referring
to the significant underestimations of evacuation times with regard to Hurricane
Katrina (also alluded to in its Petition*®), suggesting that the Pilgrim assumptions
*‘conld be wrong by orders of magnitude.’*#% “If the bounding assumption used

- by the Applicant in its sensitivity analysis underestimates the upper limits of the

~

. emergency response data,”” PW argues, “it is no wonder negligible differences

were seen,” and it is with regard to the sensitivity analyses that its argument
regarding *‘worst case scenario’ is made — not, PW argues, to flout NEPA's rule
of reason or to *‘[distort] the decision making process by overemphasizing highly
speculative harms,’ but *‘in order to get meaningful results [from] the modeling
software and SAMA analysis.’**"? ' '

40014 at 15-16.

49 14 M 16.

214 a7,

ey 7}

40414 st 18 (citing McGuire/Catawba, CLI-02-17, 56 NRC #t 10).
403 See PW Petition at 39 .16, :

406 pW Reply to Entergy st 19; see also PW Petition at 39 n. 16,
407 PW Reply to Entergy at 20 (internal quotations omitted).
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With regard to the MACCS2 Code and its limitations, PW argues to the effect
that this does not excuse ignoring real issues:

Even though the software cannot include the impact of terrain effects, long range
dispersion or economic costs beyond mitigative actions, this does not mean that the
NRC Regulations allow a proper SAMA analysis to ignore these, If adding in the
true economic costs of a severe accident, for example (as discussed in [PW Petition
at 43-45] . . . ), would result in a consequence cost several orders of magnitude
greater than that from simply the costs of mitigative actions, these costs should be
estimated and taken into account.*® '

Pilgrim Watch argues that it has supported its contention with a demonstration
that significant input data (meteorological, economic, evacuation-related) that
were used for the code may be materially in error, and with reports and other
documents that back up the contention *® '

With respect to Applicant’s argument that data from the Pilgrim emergency
plan should not be subject to challenge in this proceeding, PW argnes that, withont
challenging the plan itself, *‘Petitioners can and do challenge the evacuation data
vsed by Applicant in its SAMA analysis,’ noting a report cited in its original
Petition, on the TMI accident, that found that the average distance traveled
in evacuation was 85 miles, significantly more than the 10 miles utilized by
Entergy in the Pilgritn SAMA analysis.*®® ‘‘While the emergency plan may not
exténd beyond 10 miles,”” PW suggests, ““a realistic input for a SAMA analysis
shonld.”" 4! ' : A

In response to Entergy’s argument that PW has not provided any basis to show .
that the lack of certain economic data in the SAMA analysis would alter the
outcome of the analysis, Petitioner notes that it provided a study showing. “‘that
tourism accounts for $11.2 billion in revennes for Massachusetts and the region
within 50 miles of Pilgrim.is highly dependent on tourism,” which is asserted’
to demonstrate “‘that just the tourist sector alone would account for costs that

0314 21,

40 See id, st 21-23. Noting thet both & report offered by PW in the original contention and recent
information on the Katrina evacuation suggest high rates of voluntery (*‘shadow’) evacustion and
greater distance cvaceation than predicted, and noting further that “‘evacuation from a nuclear plant
sccident would likely bs even more chaotic than evacuation from the path of a hurricans,” PW again.
suggests that **[ilt is therefore very likely that the upper bounds of Applicant’s evacuation data are
optimistic,” and *‘[t]he fact that a negligible effect was seen in the sensitivity analyses would seem
10 beer this out rather than confirm Applicant’s assumptions.” Id, s 23,

4105ee id. at 23-24. . :

Mpd 24,
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" dwarf those cited in Applicant’s SAMA analysis and would very likely alter the
determination of potentially cost beneficial SAMAs."*412

Pilgrim Watch replies to the Staff’s assertion that the contention is not material

~ to these proceedings by insisting, again, that they *have highlighted a deficiency

in the application that could have independent health and safety significance’® in
that **an insufficient SAMA analysis ‘could have enormous implications for public
heath and safety because a potentially cost effective mitigation alternative might
not be considered that could prevent or reduce the impacts of that accident.”*#!
Arguing that the Staff has inappropriately focused its attention on PW"s Jack of an

- expertto support the admission of its contention, PW notes that it has supported the

contention with *‘facts, sources, and documents,’” including *‘experts and reports
in the fields of accident modeling, accident modeling software, meteorology,

- evacuations, and economics.”"4! Bmphasizing that **‘whether or not the contention
© . is true is left to be decided at the hearing,” PW argues that it has met the

requirements of the conterition admissibility rule. %"
.On the code, PW quotes the following language from NUREG/BR-0184, the

. NRC Regulatory Analysis Technical Evatuation Handbook:

Formal methods cannot completely remove subjectivity, gnarantee that all factors
affecting an issue are considered, produce unambiguons results in the face of closely.

" valued alternatives and/or large uncertainties, or be used without critical appraisal
or results. To use a decition aralysis method as a black box decision-maker is both
wrong and dangerous.#'¢

 Noting that the handbook goes on to observe that the TMI core-damage scenario
*_had not been specifically identified in the PRAs until it had actnally occurred, and

describes soven categories and levels of uncertainty, PW argues that it has raised
‘areas of uncertainty in data input and modeling, and supported its arguments with

© expert reports and papers.'? :

PW further argues that Staff has misinterpreted Contention 3 in several respects,
including characterizing PW"s reference to not having all the Pilgrim SAMA input
data as secking discovery improperly, when FW was merely explaining ‘‘why a
thorough evaluation by Petitioners of the MACCS2 conclusions is not possible’’

"‘ld.

413 Reply to NRC Staff at 11-12 (quoting PW Petition at 28).

4474 gt 12-13. We note Petitioner’s statement at oral argument thet it intends to have an expertata
hearing on this contention, if admitted. See Tr. at 424,

A15PW Reply to NRC Staff at 13; see id. s 12-13. ‘

4161 o 13 (citing NUREG/DR-0184 st 5.1) (emphasis added by PW),

MSeeid st 13-14.
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at this point.#® Pointing out that it cannot be more specific in alleging *‘an error
in the SAMA analysis without having all of the parameters that were used,’*"?
and noting with regard to both Entergy’s and the Staff’s responses to Contention
3 that it is not required to prove its contention at this point in the proceeding,
PW argues that it-has shown *‘that the Applicant used incorrect meteorological,
evacuation, and economic input data to analyze severe accident consequences in
a way that caused it to ignore the true mdiological and economic consequences
of severe accidents and may have caused it to dismiss cost effective mitigation
alternatives,’*® :

4 ilcemt’ng Board Ruling on Pilgrim Watch Contention 3

We find this contention, as limited below, to be admissible, based upon the
following analysis:

 First, SAMAS are clearly within the scope of a license renewal proceeding.

Next, to the extent we describe below regarding those portions of the contention

we find admissible, PW has provided the required specific statement of the issue -

raised, along with a sufficient explanation of the basis for the contention, statement
of alleged facts that support it, references to specific and relevant sources and

documents, and information to show a genuine dispute with the Applicant on a

material issue of combined law and fact. While it has not had the benefit of a
detailed accounting of the input data used by Applicant in its SAMA analysis,
PW has mised questions about certain specific input data to the analysis that are
material in three areas, in that they raise significant health and safety issnes that
affect the outcoms of this proceeding. PW seeks further analysis on these points,
and if it is determined on the merits that such additional analysis is needed on
m g;ii.nts, the renewed license would not be granted until and unless this were.
PW has supported its call for further analysis by raising relevant and significan
.questions abont the input data that appears (from the Application) to have been
used in the Pilgrim SAMA analysis regarding (1) the evacuation time estimates,.
(2) the meteorological data that govern the movement of the plume, and (3) the
economic impact data; and it has supported arguments to the effect that including

41814, at 14, PW quotes from ts Petition s follows: :
Without knowing what parameters were chosen by the Applicent, it is not possible to fully
evatuste the correctness of the conclusion about [SAMAS). However, from what is included
in the ER, Petitioners have been abls to plece together sofme possible reasons that Entergy’s
described consequences of a severe accident st Pilerim Jook so small,
PW Petition 2t 34,
14 at 16.

#29p Reply to Bntergy 2t 25; PW Reply to NRC Staff at 17,
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more realistic input data might change the SAMA analysis, with infom!anon
indicating, to the level necessary for contention admissibility, that ﬂ\ese pa.ttlcul‘ar
data may be materially incorrect. Given the limited amount of detail presented in
the Application regarding the actual input and assumptions for this analysis, PW
cannot reasonably be expected to present specific error margins in computational
results. 2! Instead, we find their contention, that use of more accurate input data in.
these three areas could materially impact the computed outcome, to be mason?ble
‘and the possibility intitively obvious in the absence of actual computations
definitively demonstrating otherwise. That is not to say that we find PW has
raised admissible challenges as to all input data. We do, however, find that the
contention, insofar as it challenges the data on these three points and proposes
the use of more accurate data relating to evacuation times, economic impacts,
and meteorologic plume behavior has been sufficiently raisefl at_id supported for
the purposes of contention admissibility. Whether or not Pilgrim Watch could
ultimately prevail on the issues it raises, we find it has sufficiently supported them
to admit this contention, .
In particular, the evacuation and economic information provided by Pilgrim
Watch wonld seem reasonebly to indicate that different results might have been
reached in the SAMA analysis, and the same applies, to an extent, to the

42 50p Application, ER, Attachment E, § E1.5.2. We disagree with the Staff that PW in noting
the absence of alt the input data is improperly seeking discovery, and do not permit, by this ruling,
anything of the sort at this point. See Staff Response to PW Petition st 30. In noting thix absence, PW
is merely pointing out & relevant circumstance that explains its inability to describe to any significant
extent the impacts of ntilizing different input data,

| 42we note the Applicant’s references to the *‘largo conservatisms™® in the SAMA analyses and

10 the results of sensitivity analyses. See supra text accompanying note 354. With regerd to the
former, we note forther that the magnitnde and effects of these conservatisms aro not set out in
other than summary fashion. See, e.g., Pligrim Applicetion, ER at 4-33-4-49, The Applicant has
described certain conservative assumptions with regard to the amount of core damage and concomitant

* relesse levels; however, the actual impacts-of an accident would alzo be influenced by evacnstion

. information, weather conditions, and the actus] localized economic impacts, each of which we find
has been appropriztely challenged by Pilgrim Watch to a level and with support sufficient to admit
this contention with regard to these three areas. :

- With regard to the sensitivity analyses, Entergy would have us belicve that these demonstrate
that varistion in the input data would have no significant impact on the outcome of the alteratives
evalustion. See, e.g., Application, ER, Appendix B at E.1-66-1-68, E2-11-2.12; Tr, at 378-79,
383-84, 428-29. Those sensitivity analyses, however, were performed only with respect to a fow
parameters, and the resuits thereof are only summarized in the Application, so as to make challenge
or confirmation impossible in the absence of more detuiled information. Moreaver, theee provide
lnsufﬁcimlnfonmﬁonorgmmdstowmm:ﬁndinxofnogemincdispuuonunmedﬂlm.u
Applicant urges. Finally, Applicant’s assertion brings into play questions of how and to what exten
ﬁnhpmmedinvadommudmu&inﬂmmlm.lnﬂnmmmhﬁﬂymmphxmﬂym
These are factusl matters insppropriate fot deterrnination in the contention admissibility stage of the

proceeding.
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meteomlogical data. The merits of these arguments will be tested at future points
in the adjudication process; but the merits cannot be considered at this point. The
support offered by PW, however, appears to raise reasonable factual questions.

That some of the information provided by PW with regard to evacuation
times and related issues of new population numbers and traffic patterns, and the
phenomena of *‘shadow evacuation®’ and *‘sheltering in place,” is apparently in
conflict with some of the data taken by Applicant from the Pilgrim emergency
plan does not, we find, mean that it cannot be considered in the NEPA context
in which it is raised in this proceeding. While *‘emergency planning . . . is one
of the safety issues that need not be re-examined within the context of license
renewal,’’*3 what is challenged here is whether particular bits of information
taken from such a plan are sufficiently accurate for use in computing the health
and safety consequences of an accident, as an environmental issue. Such a
challenge is not a challenge to existing emergency planning for this plant or to
the plan itself, but is instead focused upon the accuracy of certain assumptions
and input data used in the SAMA computations and how they affect the validity
of the SAMA analysis under NEPA — and as such, we find PW’s challenge to
the accuracy of the input data to be appropriate, in the three areas we have noted.

With respect to Entergy’s characterization of PW’s contention as being that_
“risk is to be ignored [in a SAMA analysis],” to the extent that any part of the
contention or basis may be construed as challenging on a generic basis the use
of probabilistic techniques that evaluate risk, we find any such portion(s) to be
inadmissible. The use of probabilistic risk assessment and modeling is obviously
accepted and standard practice in SAMA analyses.® In any event, as PW points
out in its Reply to Entergy, the focus of the contention, and that part that we
admit, is on what input data should be utilized in the SAMA analysis with regard
to evacuation times, economic realities, and meteorological patterns, and whether
_the input data used by the Applicant accurately reﬂcct the mspective conditions -
atissue,

We find that Pilgrim Watch has provided sufficient ulleged facts, supported
by several expert studies and reports, to demonstrate a-genuine dispute with
the Applicant on the material factual issves of whether in its SAMA analysis
the Applicant has adequately taken into account relevant and realistic¢ data with
respect to evacuation times in the area surrounding the Pilgrim plant, economic
consequences of a severe accident in the area, and meteorological patterns that
would carry the plume in the event of such an accident; and whether as a result
the Applicant has drawn "mcomct conclusions about the costs versus benefits of

“D Turkey Point, CL1-01-17, 54 NRC 2t 9,
mSanetxyAmwertol’WPetiﬁonnB-zs (citing Limerick, 869 F.2d at 738; McGuire/Catawba,
CLI-02-17, 56 NRC a1 7-8).

4% See P'W Reply to Entergy at 14,

340

possible mitigation alternatives,’*4? such that further analysis is called for. These
are factual questions appropriate for resoluntion in litigation of this contention.

Based upon the preceding, we admit that part of Contention 3 having to do
with the input data for evacuation, economic, and meteorological information. As
so limited, the admitted contention reads as follows:

* Applicant’s SAMA analysis for the Pilgrim plant is deficient in that the input data
conceming (l)evacuationnmes. (2) economic consequences, and (3) meteorological
patterns are incorrect, resulting in incorrect conclusions about the costs versus
benefits of possible mitigation alternatives, such that further analysis is called for.

'E. Contention 5: New Information Shows That Another 20 Years of

' Operations at Pligrim May Result in Greater Offsite Radiological
Impacts 6n Homan Health Than Were Previously Known

i »Piigrlm Watch in their final contention states as follows:

New and significant information about cancer rates in the communities around
Pilgrim and the demographics of these communities has become available. In
addition, new studies show that even low doses of ionizing radiation can be harmful
to human health. Epidemiological studies of cancer rates in the communities
" around Pilgrim show an increase of radiation-linked disease that can be attributed
to past operations of the plant. The demographics of the population immediately
surrounding the plant, including its age and geographical distribution, make this
population more susceptible to radiation linked damage than was contemplated
when the plant was licensed. Pilgrim does not currently have off-site monitoring
capabilities that can properly track releases of radiation into the community. ‘2

As with its Contention 4, Pilgrim Watch asserts that the Commission’s regu-
lations implementing NEPA, at 10 C.F.R: Part 51, require Entergy *‘to provide
an analysis of the impacts on the environment that will result if it is allowed to
continue beyond the initial license,’’*?* thus bringing a contention challenging
the Applicant’s Environmental Report within the scope of a license renewal
proceeding.® PW argues that *‘[tlhe deficiency highlighted in this contention
has enormous independent heath and safety significance,’” thus estabhshmg the

_materiality of the contention,

428 S0q P'W Petition at 26,
N 79,

mpy

429 14, 91 79-80.
43014 5 80,
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As bases for its contention PW insists that the contention presents new and
significant information that additional years of operations will be harmful to public

health.® PW refers to varions alleged facts and sources, including an NAS report -
on low-dose radiation risk, Health Risks from Exposure to Low Levels of Ionizing .

Radiation: BEIR VII Phase 2 (June 2005) [BEIR VII]; information regarding
radiation-linked diseases in communities around Pilgrim; projected demographic
data suggesting that the population is at a greater risk; information suggesting
that *‘the docnmented radioriuclide releases from Pilgrim in the past have long
half-lives and bioaccumulate in the environment'”; and that *‘the current systems
in place to monitor releases are inadequate and should be improved.'**?

Addressing changing demographics surrounding the Pilgrim Plant, PW argues

that the population *‘abutting Pilgrim is increasing substantially and the populanon
is older and thus more susceptible to radiation damage,’ and contends that it
will demonstrate *‘that the dose effect on the population will be far greater than
originally anticipated when the plant was licensed.”**™ To support its allegation
regarding a projected increase in total population and the population of the aging,
PW cites ““The Boston Metropolitan Area Planning Council Report on Population
and Employment: Projections 2010-2030."*% An increase in the proportion of

the population that is over 55 is relevant, according to PW, because *‘studies’ -

have shown an increased sensitivity to low levels of ionizing radiation in older
populations,” and PW has inclnded citations to multiple scholarly wotks on

the topic including a publication titled *‘Lenkemia near nuclear power plant in
Massachusetts,”#* Listed as a coauthor on that publication is Richard Clapp, who -

PW states could provide expert testimony to support its contention.**

PW points to the 1972 FEIS and the current application’s environmental report

(stating that radiological releases from PNPS are monitored and comply with NRC

regulations), and challenges the proposition that releases do not pose a threat to .

the public health by insisting that it has **[bronght] forward new and significant

information that demonstrates that thers has already been documented radiation.

linked disease in communities near PNPS."*#¥7 PW argues that *‘new information
- since Pilgrim began operations in 1972 [] shows increases in radiation-linked

diseases in the communities aronnd Pilgrim,’* and states that the increases *‘were

in part auributed to operating with defective fuel; operating without off-gas

D14 a8t

oy

14 st 82,

M4 183,

a5y

6 See id. 2 81.

3714, at 84 (emphasis in original),
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treatment system in the first years; poor management ana pracuces .. .. ~= 10
support its assertion, PW cites studies performed by the Massachuseits Department
of Health, an epidemiological study published in the scholarly journal Lancer
in 1987, and additional analyses performed by Dr. Clapp, founder and former
director of the Massachusetts Cancer Registry.*® These studies, according to PW,
demonstrate elevated rates of myelogenous leukemia, thyroid cancer, prostate
cancer, and multiple myeloma.#® Again, PW references the NAS BEIR VII study
to insist that no amount of radiation is safe and thus *‘it is not surprising that
radiation-linked disease rates are higher than expected in communities exposed to

~ Pilgrim’s past [radiation] releases.””*! Building on its claims that the BEIR VII

study represents new information regarding the dangers of jonizing radiation at

-any exposure level, PW claims that the previous standards set by the NRC for

offsite radiation do not protect the community surrounding Pilgrim.*?
Petitioner insists that becanse the effects of radiation exposure are cumulative,

- because some radionuclides have extremely long half-lives, and because releases
can enter biological food chains and accumulate in the environment, radioactive
- substances can *‘remain active in the local environment for the foreseeable future

and should be taken into account when actual ongoing doses to the public are
evalvated.”"#? PW also argues that the use of allegedly “‘defective fuel’® further
exacerbates radiation exposure rates.*# To support its position PW cites a 1990
report by the Massachusetts Department of Health, conceming the period 1978-
1986, as well as statements made in 2005 by NRC Commissioner Merrifield and
an NRC Information Notice regarding *‘Contro! of Hot Particle Contaminanon at
Nuclear Plants,”" 43

Concluding, PW states that *‘if Apphcant disputes a causal link between the
radiation released by Pilgrim and the cancers seen in its neighboring towns,
the current systems in place to monitor release are inadequate and shounld be

- improved.”# In an attached exhibit PW documents some of the perceived

deficiencies in the monitoring system currently used by Pilgrim, and states that
increased monitoring would allow “‘stats and federal authorities to confi dently
measure radiation releases,” 7

M4 m 88,

49 See id. at 85-86,
40 50 id,

“ip w87,

M2 See id 21 88.
314 st 89,
M

5 See id, ot 89-90,
4614 2190,

“T 10 w91,



1. Entergy Answer to Pilgrim Watch Contention 5

Entergy challenges the admission of Pilgrim Watch’s Contention #5 by assert-
ing that it is beyond the scope of the license renewal proceeding and challenges
the license renewal rles. Further, Entergy insists that the contention fails to
provide any *‘basis demonstrating the existence of a genuine dispute. naur

At the outset, Entergy insists that the contention “‘represents a challenge to
the scope of the environmental review in 10 C.F.R. § 51.53(c), and to the NRC's
generic environmental findings in the GEIS and Appendix Bto 10 C.F.R. Part 51,
because it is attempting to litigate Category 1 issues for which the Commission
has generically addressed in the GEIS.*® Entergy points to the Commission’s
generic findings regarding *‘offsite radiological impacts’ incorporated in the
regulations in 10 C.E.R. Part 51, App. B, Table B-1, and argues that, absent a
waiver, the Petitioner may not challenge these generic findings, regardiess of the
allegation of “‘new and significant information.’* As with PW"s Contention 4 and
the contention profféred by the Massachusetts Attorney General, Entergy directs
the board to the Commission’s decision in Turkey Point, CLI-01-17, 54 NRC at
17, to support its position that the contention is *‘excluded from consideration in
this proceeding.’ "% ‘

Notwithstanding its argument that the contention is an impermissible challenge
of Commission regulations, Entergy proceeds to dispute Pilgrim Watch’s claims
that new and significant information exists regarding the issue of offsite radiolog-

ical impacts *‘that would alter the Commission’s generic, Category 1 finding.'"*%

Addressing the BIER VII report, cited by Pilgrim Watch, Entergy claims that
because the report *‘concludes that radiation protection decisions should be based
on linear-no threshold hypothesis of dose relationship’” and the NRC regulations
addressing the issue are also based on the same linear-no threshold hypothesis,
the report “‘provides no basis to alter the generic findings.’*4”? Tumning to Pilgrim

Watch’s claims regarding a change in the demographics sumounding the plant -
since the original licensing, Entergy asserts that the argument is irrelevant because

the mdiological impacts for the period of extended operation are assessed in the

GEIS, and thus, the EIS prepared when the plant was originally licensed is not at

‘issue.* Next, Entergy asserts that because the 1990 Southeastern Massachusetts
Health Study and the Meteorological Analysis of Radiation Releases for the
. Coastal Areas of the State of Massachusetts for June 3d to June 20th, 1982,

48 500 Entergy Answer to PW Petition 2t 56.
“wr

“0pq

“ 14 a57.

4952 d
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both “‘predate the GEIS, they are obviously not new information.”’* Further,
Entergy argues, *‘Pilgrim Watch provides no information suggesting that the
studies support a [sic) risk estimates that are greater than those used by the NRC
in the GEIS.’* Continuing, Entergy insists that Pilgrim Watch has provided
nothing more than speculation regarding its concerns about the bioaccumulation
of radiation at Pilgrim or alleged failures in the Pllgnm radiation monitoring

program.*%

2. NRC Staff Respénu to Contention 5

The Staff contests the admission of Pilgrim Watch’s Contention 5 on the
same basic grounds as Entergy; specifically, the Staff argues that the contention
is outside the scope of a license renewal proceeding and that the contention
fepresents an impermissible challenge of the Commission’s generic Category 1
findings with respect to public radiation exposure during the license renewal

‘term.*? As was the case in Entergy’s Response, the Staff also argues that each

alleged example of ‘‘new and significant information"* listed as bases by Pilgrim
Watch fails to satisfy the contention admissibility requirements of 10 C.ER
§2.309(f)(1).*

~ Although the Staff argues that the *‘overarching difficulty’* with Contention
5 is that it presents a challenge that is outside the scope of the license rencwal
proceeding, the bulk of its response is focused on refuting each individually listed
basis on other grounds.*” The Staff argues that the PW's bases and their reliance
on the NAS BEIR VII study to argue that *‘no amount of radiation is safe’* rep-
resent challenges to the NRC regulations establishing radiation limits in violatior

- of 10 CF.R. §2.335.4° With respect to PW"s arguments that the environmenta
_ report is inadequate in that it does not account for changing demographics it

the surrounding population, the Staff claims that PW has failed to demonstrat
that a genuine dispute exists, as required by 10 C.E.R. § 2.309(D)(1)(vi).*®! This it
80, according to the Staff, because Pilgrim Watch’s only direct reference to the
environmental report is a statement that the ER fails to “‘highlight”’ the populatiot
and demographic data.*® What is lacking, according to the Staff, is any direc

3414 2 58.

4!5,1
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457 See NRC Staff Response to Pilgrim Watch at 40,
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4914, at 40-49.

4014, 5t 42, 44-45,
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reference or challenge to a specific aspect of the ER.*® A similar argument is
made in regard to PW's discussion of radiation-linked diseases in communities
near Pilgrim and allegations regarding defective fuel *4 -

3. Pilgrim Watch Replies to Entergy and NRC Staff

Pilgrim Watch reiterates its position that although the contention challenges
findings that were part of a generic Category 1 issue, its challenge is not ontside
the scope of the license renewal proceeding or a challenge to Commission
regulations because it has “‘submitted new information that casts doubt on the
generic conclusions regarding off-site radiological exposure as they apply to
Pilgrim.’*** Thus, according to Pilgrim Watch, the new information submitted
— including the National Academies Health Risks from Expo:urc to Low Levels
of Ionizing Radiation: BEIR VII Phase II, 2005 study, demographic changes in
the Pilgrim area, and case-controlled and statistical studies of radiation-linked

disease in communities arormd Pilgrim — obviates its obligation to petition fora '
waiver under 10 C.E.R. § 2.335(b) before it may challenge generic findings in the

GEIS under NEPA 4%

Next, Pilgrim Watch defends its asserted new and significant mfomiatmn
bases.*” Pilgrim Watch argues that its arguments are supported by *‘numerous
scientific sources”* including the NAS, Massachusetts Department of Public Heath

. Commission, epidemiologists from multiple universities, and even the NRC, and
thus, the Staff’s claims that it Iacks a basis in fact or expert opinion are *‘ground-

less.”**®* Pilgrim Watch argues that the BEIR VII report presents new information -
abont.cancer incidence risk figures and that the studies related to changing de-

mographics and radiation risks demonstrate that the changing population around

Pilgrim will have an increased sensitivity to low levels of i ionizing radiation.*®
Further, Pilgrim Watch insists that the SMHS presents new information because
it was published after the FEIS for Pilgrim, and that the methodology for the.

study — which Pilgrim Watch argues demonstrates an increased leukemia risk for

those individuals with the highest potential for exposure to Pilgrim emissions —
has been peer reviewed and approved:*™ Continuing, Pilgrim Watch argues that

Entergy has failed to address all the data it has proffered regarding increased can-

aad 7}

464 See id. 4344, 41, .

453 PW Reply to Entergy at 30,
‘“S«Id.nSO-Sl.malvol’WReply!oNRCSuﬁnZS

467 See PW Reply to NRC Staff at 22-26; PW Reply to Bitergy st 31-34.
463 pW Reply to NRC Staff at 22,

4® See PW Reply to Entergy at 32.

4D Seaid, 13233,
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cer incidences near Pilgrim, nor has Entergy satisfactorily disputed its assertions
regarding bioaccumulation of radionuclides.*” Addressing its claims regarding

_deficiencies in Pilgrim’s radiation monitoring program, Pilgrim Watch states

that it has provided “‘sufficient detail about deficiencies in Pilgrim's monitoring

program and reports to demonstrate that Pilgrim cannot provide the necessary

data to assure that public health and safety have been, or will be, protected.’*¢”
Tuming to the BEIR VII report, and the Staff’s assertion that PW’s argument

" that the report demonstrates there is no safe level of radiation exposure is

tantamount to a challenge of Commission regulations, Pilgrim Watch argues that

the report was cited as a means to demonstrate *‘that the radiation that is released

on a regular basis from Pilgrim Nuclear Power Plant cannot be assumed to be
safe,’”” not as a challenge of Commission regulations.*” According to Pilgrim
Watch, each of its asserted bases is relevant to whether there are greater offsite
radiological impacts than previously assumed and whether the Applicant has
adequately addressed the issnes raised.#” Thus, it argues, it has demonstrated

‘that a genuine dispute exists and presented new and significant information that

warrant NEPA review.,

4. Licensing Board Ruling on Pilgrim Watch Contention 5
" We find that this contention incorporates two related but distinct arguments,

‘neither of which we find to be admissible,

First, Contention 5 reflects the same legal logic as its Contention 4 and the
Massachusetts Attomey General’s contention, in that it attempts to challenge
generic findings made in.the GEIS without a waiver by asserting that it has

‘provided “‘new and significant information’® on the issve. As we mle on

Contention 4, such a contention is inadmissible without a weiver of the relevant
rule. Here, PW admits that the contention’s challenge regarding the offsite
radiological consequences *‘presents a Category 1 issue,” " and we ses no need

. to repeat our analysis regarding the scope of license renewal proceedings and

challenges to generic findings for Category 1 issues here. Nor is there any need to

- reach the question whether PW has proffered “‘new and significant information”

on the issue. For the same reasons as stated with regard to Contention 4 with regard
to Category 1 issues, we find Pilgrim Watch Contention 5 to be inadmissible.
In addition to the NEPA-related issues, Contention S appears to challenge the

ﬂls“u
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NRC's dose limit rules found in 10 C.F.R. Part 20 as they apply to Pilgrim. PW’s
reliance on the BEIR VII conclusion that the all levels of jonizing radiation are
harmful, along with its references to the increased vulnerability of the population
surrounding Pilgrim, implicates an entirely different regulatory challenge than
that found in Contention 4. This argument suggests that, as a matter of safety,
the levels of radiation released by PNPS are inappropriate when considered in
light of the findings in the BEIR VII report, the studies regarding cancer rates
surrounding PNPS, and the increased susceptibility of a growing aged population
surrounding PNPS. When pressed at the oral argument, PW conceded that it
was not suggesting that radiological releases from Pilgrim are. greater than are
currently allowed by the NRC regulations.*™ In such circumstances, its contention
regarding the radiological releases must necessarily be construed as a challenge to
the current NRC dose limit regulations found in 10 C.F.R. Part 20. Again, without
a waiver under 10 C.F.R. § 2.335, no request for which has been submitted, such
a challenge is impermissible in an adjudication such as this one. .

VL. CONCLUSION

In conclusion, although both Petitioners have established standing to participate
in this proceeding, the Licensing Board finds that under current controfling law
and regulation the Massachusetts Attorney General has not filed an admissible
contention and therefore is not admitted as a party in this proceeding. The
Licensing Board does, however, find that Pilgrim Watch has filed two admissible
contentions and therefore admits it as a party to this proceeding. Should any further
developments occur with respect to the pending rlemaking or any other matters
{that might lead to any different conclusion in this proceeding on the Attorney
General’s Petition, such that anather petition may be timely filed regarding any

time.

* VII. ORDER

Based, therefore, upon the preceding rulings, findings, and conclusion, it is,
this 16th day of October 2006, ORDERED as follows:

A. Pilgrim Watch is admitted as a party and its Request for Hearing and
Petition To Intervene is granted in part and denied in part. A hearing is granted
with respect to Pilgrim Watch Contentions 1 and 3, as limited and modified in the
following form:

N6y, a1 452,

3438

such matters, any such petition will be considered as may be appropriate at such

1. The Aging Management program proposed in the Pilgrim Application for license
renewsl is inadequate with regard to aging management of buried pipes and
tanks that contain radioactively contsminated water, because it does not provide
for monitosing wells that would detect leakage.

2. Applicant’s SAMA analysis for the Pilgrim plant is deficient in that the input
" data conceming () evacustion times, (2) economic consequences, and (3)
meteorological pattems are incorrect, resulting in incorrect conclusions about
the costs versus benefits of possible mitigation altematives, such that forther

- analysis is called for. , :

B. The hearing will be conducted in accordance with the informal adjudica-
tory procedures prescribed in Subpart L of 10 C.ER. Part 2. Our ruling in this
regard is based on the absence of any request or demonstration, pursuant to 10
C.F.R. §2.309(g) and in reliance on the provisions of 10 CF.R. §2.310(d), thai
resolution of any admitted contention necessitates the utilization of the procedures

- get forth in Subpart G of 10 C.F.R. Part 2. Upon an appropriate request, pursuant

to 10 C.F.R. § 2.1204(b) and in accordance with the schedule to be set as indicate¢
below, the Licensing Board will allow cross-examination as necessary to ensure
the development of an adequate record for decision.*”

C. The Massachusetts Attorney General’s Request for Hearing and Petitior
To Intervene is denied. '

D. The Town of Plymouth may participate in the hearing pursuant to I
C.ER. §2.315(c), through its designated representative, Sheila S. Hollis. T
Town shall identify the contention or contentions on which it will participat
within twenty (20) days of this Memorandum and Order, or by November 6, 2006

E. Any other interested State, Jocal governmental body, and affected, feder
ally recognized Indian Tribe that wishes to participate in the hearing pursuant ¢
10 CFR. §2.315(c) shall filo a Request and Notice of such intent within twent

(20 days, or by November 6, 2006. Any such notice shall, as required by sectio

2.315(c), contain a designation of a single representative for the hearing, and a
identification of the contention or contentions on which it will participate,

F. In the near future the Licensing Board will issue a Memorandum settin
forth a schedule of deadlines and events for this proceeding.

G. This Order is subject to appeal to the Commission in accordance wit
the provisions of 10 C.F.R. § 2.311. Any petitions for review meeting applicabl

4T1 See CAN v. NRC, 391 F3d #t 351, wherein the First Circuit upheld the validity of the Suby
L regulations on the basis of NRC’s representation that the opportunity for cross-examination un¢
10 CFR. §2.1204(b)(3) of Subpait L is equivalent to the opportunity for cross-examination vrc
the Administrative Procedure Act (APA), 5 U.S.C. § 556(d), Le., that cross-examination s availal
whenever it is “‘required for a full and fair adjudication of the facts.™ .
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requirements set forth in that section must be filed within ten (10) days of service
of this Memorandum and Order,

THE ATOMIC SAFETY AND
LICENSING BOARD

Ann Marshall Young, Chair
ADMINISTRATIVE JUDGE

Dr. Paul B, Abramson

ADMINISTRATIVE JUDGE
Dr. Richard F. Cole |
ADMINISTRATIVE JUDGE
Rockville, Maryland

October 16, 2006™

€M Coples of this Order were sent this date by Internet e-mail transmission to all participants or
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APPENDIX"

SUMMARY OF GOVERNING CASE LAW ON CONTENTION
ADMISSIBILITY STANDARDS

We address herein how the contention admissibility standards now found in
10 C.F.R. §2.309(f)(1)! have been interpreted by a number of licensing boards
and by the Commission, in varions NRC adjudicatory proceedings. As indicated
in the body of our Memorandum and Order, because a petitioner-intervenor must
submit at Jeast one contention meeting these requirements in order to be admitted

* as a party in an NRC proceeding, how the standards have been interpreted in

varions NRC case law can be of central, and often determinative, importance in
deciding whether petitioners are granted evidentiary hearingsin NRC adjudicatory
proceedings. Failure of a contention to meet any of the requirements of section
2.309(F)(1) is grounds for its dismissal, and failure of a petitioner — even one
found to heive standing to proceed under the criteria discussed above — to submit
an admissible contention will result in dismissal of its petition and request for
hearing.2 Thus a full understanding of the standards and how they have been
applied in prior cases can be critical in any NRC proceeding.

Although we do not represent the following to be an exhaustive consideration

" - of all relevant case law addressing the contention admissibility standards, it does

! Section 2.309(f)(1) states that: <

(1) A request for hearing or petition for leave to intervene must set forth with particularity
the contentions sought to be reised. For each contention, the roquest or petition must:

(D Provids a specific statement of the Issve of law or fact to be raised or controverted;
(i) Provida a brief explanation of the basis for the contention; :

- (ill) Demonstrate thet the jssus raised in the contention is within the scope of the proceeding;

(iv) Demonstrate that the issue raised in the contention is material to the findings the NRC

" must make to support the action that s involved in the proceeding; ’

(v) Provids a conciss statement of the afteged facts or expert opinions which support the
requestor’sipetitioner’s position on the issue and on which the petitioner intends to rely
at hearing, together with references to the specific sources and documents on which the
requestorfpetitioner intends to rely to support its position on the issue; and
" (vi) Provide sufficient information to show that a genuine dispute exists with the appli-
cant/licensee on a material issue of law or fact. This informetion must include references to
the specific portions of the epplication (including the applicant’s environmental report and
safety report) that the petitioner disputes and the supporting reasons for each dispute, or, if

- the petitioner belioves that the application fails to contain information on a relevent matter a3
required by law, the identification of each failure and the supporting reasons for the petitioner’s
belief. ‘

2See Private Fuel Storage, LL.C. (Independent Spent Puel Storage Instaliation), CLI-99-10, 49
NRC 318, 325 (1999); Arizona Public Service Co, (Palo Verde Nuclear Generating Station, Units 1,
2, and 3), CLI-91-12, 34 NRC 149, 155-56 (1991).

3s1



provide a summmery of some of the more significant principles that licensing
boards are to apply in making determinations on the admission of contentions.
As indicated above, the origin of the current contention admissibility standards
was the Commission’s determination in 1989 that licensing boards prior to
that time had ‘‘admitted and litigated numerous contentions that appeared to
be based on little more than speculation.”*’® On this basis the Commission

amended its rules to *‘raise the threshold for the admission of contentions.”*

More recently the Commission again revised the rules, with a version that became
effective in Pebruary 2004, These rules contain essentially the same substantive
admissibility standards for contentions, but no longer incorporate provisions,
formerly found in 10 C.F.R. § 2.714(a)(3), (b)(1), that permitted the amendment
and supplementation of petitions and the filing of contentions after the original
filing of petitions.’ The new 10 C.F.R. Part 2 NRC Rules of Practice also contain
various changes to provisions relating to the hearing process.$

The underlying purposes of the contention admissibility requirements include,

as we note above, focusing the adjudication process on disputes *‘susceptible

of resolution’ in such context, providing notice of the *‘specific grievances"
of petitioners, and *‘ensur{ing] that full adjudicatory hearings are triggered only

by those able to proffer at least some minimal factual and legal foundation in
. support of their contentions.” In its Statement of Considerations adopting the latest -

revision of the rules, the Commission reiterated that the standards are *“necessary
to ensure that hearings cover only genuine and pertinent issues of concem and
that the issues are framed and supported concisely enough at the outset to ensure
that the proceedings are effective and focused on real, concrete issues.*®
Considering the various standards individually, along with a section at the end
relating to limitations on the content of petitioners® replies to applicant and NRC
Staff responses to their contentions, we provide the following summary of some

of the case law interpreting subsections (i) through (vi) of 10 C.FR. §2.309(6)(1),

3 Dominion Nuclear Connecticut, Inc. (Millstone NmmsmuniuZlndS). CLI-01-24,

54 NRC 349, 358 (2001) (citing Dutke Energy Corp. (Ocones Nuclear Station, Units 1, 2, and 3),
CLI-99-11, 49 NRC 328, 334 (1999). -

‘Ruh«hmhmeUmﬁn;hMp~mmm§s'ianMg'

Process, 54 Fed. Reg. 33,168, 33,168 (Avg. 11, 1989): see also Oconee, CLI-99-11, 49 NRC at 334,
’Ummemmmles.wmummmbemedmmmmmpeﬁmmmmmm
notice of the proceeding in the Federal Register (unless another period is specified). See 10 C.PR.
& As froted above, the First Circuit denied a challengs to the new rules by several public interest
groups (supported by severnl states including Massachusetts) in CAN v. NRC, 391 F.3d 338 (1st Cir.
2004), finding that the new procedures *‘comply with the relevant provisions of the APA and that the
Corttmission has fornished an adequate explanation for the changes.” Id, st 343, .
7 Oconee, CL1-99-11, 49 NRC 2t 334, '
%69 Ped. Reg. 2182, 2189-90 (Jan, 14, 2004).
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10 C.F.R. § 2.309(D(1)(®), ()

Sections 2.309(f)(1)(i) and (ii) require that a petitioner must, for each con-
tention, *‘[plrovide a specific statement of the issue of law or fact to be raised or
controverted,” and *‘[p}rovide a brief explanation of the basis for the contention.”
The Commission has stated that an *‘admissible contention must explain, with
specificity, particular safety or legal reasons requiring rejection of the contested
(application].”® It has also been observed that a contention must demonstrate

_ “that there has been sufficient foundation assigned for it to warrant further ex-

ploration.”*'® The contention rules “bar contentions where petitioners have only
‘what amounts to generalized suspicions, hoping to substantiate them later.’ "**!
In other words, a petitioner must *‘provide some sort of minimal basis indi-
cating the potential validity of the-contention.”'? This *‘brief explanation™ of
the logical underpinnings of a contention does not, however, require a petitione:

~ *%to provide an exhaustive list of possible bases, but simply to provide sufficient
" alleged factnal or legal bases to support the contention.’*!? The brief explanation

helps define the scope of a contention — “‘[t]he reach of a contention neces-
sarily hinges upon its terms coupled with its stated bases,”** However, it is the

" contention, not **bases,” whose admissibility must be determined.'s

10 C.F.R. § 2.309(D)(1)(1D)

Petitioners must also, as required by section 2.309(f)(1)(ii), *‘[dlemonstrat
that the issue raised in the contention is within the scope of the proceeding.”” A
contention must allege facts *‘sufficient to establish that it falls directly withi)
the scope’® of a proceeding.!s Contentions are necessarily limited to issues tha
aro germane to the application pending before the Board,!” and are not cognizabl

‘unless they are material to matters that fall within the scope of the proceedin;

® Milistone, CL1-01-24, 54 NRC at 359-60, _

10 See Public Service Co. of New Hampshire (Seabrook Station, Units 1 and 2), ALAB-942, 32 NR
395, 428 (1990) (footnots omitted). : :

"Dm&zevxyCorp: (McGuire Nuclear Station, Units 1 and 2; Catawba Nuclear Station, Units
#nd 2), CLI-03-17, 58 NRC 419, 424 (2003) (citing Oconee, CLI-99-11, 49 NRC at 337-39).

1254 Fed. Reg. at 33,170, ,

13 Lowisiana Energy Services, LP. (National Enrichment Facility), CLI-04-35, 60 NRC 619, 6:
(2004). : ‘

W public Service Co. of New Hampshire (Seabrook Station, Units 1 and 2), ALAB-899, 28 NRC 9
97 (1988), aff'd sub nom, Massachusetss v. NRC, 924 F.24 311 (D.C. Cir. 1991).

15 See 10 C.ER. §2.309(s). : :

1 Arizona Public Service Co. (Palo Verde Nuclear Generating Station, Units 1,2, and 3), LBP91-1
33 NRC 397, 412 (1991), appeal denied on other grounds, CL1-91-12, 34 NRC 149 (1991).

17 50q Yankee, CLI-98-21, 48 NRC 2t 204 & n.7. '
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for which the licensing board has been delegated jurisdiction as set forth in the
Commission’s notice of oppottunity for hearing and order referring the proceeding
. to the Board.! A discussion of relevant regulatory and case law on the scope o
license renewnl proceedings is found in section IV.B, supra. :
A contention that challenges a Commission mle or regnlation is ovtside of the
scope of the proceeding because, absent a waiver, *‘no rule or regnlation of the
Commission . . . is subject to attack . . . in any adjudicatory proceeding.”" Also,
any contention that amounts to an attack on applicable statutory requirements
must be rejected by a licensing board as outside the scope of the proceeding.®
A petitiorier may, however, within the adjudicatory context submit a request for
- waiver of a rule under 10 C.F.R. § 2.335. Outsids the adjudicatory context, one
may also file a petition for alemaking under 10 C.P.R. § 2.802, or a request that
the NRC Staff take enforcement action under 10 CF.R. § 2.206. :

10 C.F.R. §2309(D(1)(Av)

With regard to the requirement now stated in section 2.309(f)(1)(iv), that a
petitioner must ‘‘[d]emonstrate that the issue raised in the contention is material
to the findings the NRC must make to support the action that is involved in the
proceeding,”” the Commission has defined a *‘material’* jssue as meaning one in
which *‘resolution of the dispute would make a difference in the outcome of the
licensing proceeding.’*? This means that there must be some link between the
claimed error or omission regarding the proposed licensing action and the NRC's
role in protecting public health and safety or the environment.2 The standards
defining the *‘findings the NRC must make to suppont®® a license renewal in this
proceeding are set forth at 10 C.F.R. § 54.29.0

8 See Dute Power Co. (Catewha Nuctear Station, Units 1 and 2), ALAB-825, 22 NRC 785, 79091 ©
(1983); Public Service Co. of Indlana (Marble HIIl Nuclesr Genersting Station, Units 1 end 2),.
ALAB-316, 3 NRC 167, 170-71 (1976); see also Commonwealth Edison Co. (Zion Station, Units | =~ -
end 2), ALAB-616, 12 NRC 419, 426-27 (1980); Commomwealth Edison Co. (Carroll County Site),

ALAB-601, 12 NRC 18, 24 (1980).
1910 CF.R. §2.335(s).

”mwmummmmm&mmmumzms). ALAB-216, 8
AEC 13,20 (1974). _ '

2154 Ped. Reg. 2t 33,172,

2 Dominion Nuclear Cormecticus, Inc, (Milistone Nuclear Power Station, Units 2 and 3), LBP-04-

15, 60 NRC 81, 89 (2004), aff’d, CLI-04-36, 60 NRC 631 (2004).
B Section 54.29 provides: AR
§ 54.29 Standards for issyance of a renewed license.

A rencwed licenze may be issued by the Commission up to the full term authorized by
§ 5431 if the Commission finds that; :
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| (Contimeed)

10 C.F.R. §2309(D(1)(v)
Contentions must also, as now stated in section 2.309(f)(1)(v):

_ (plrovide a concise statement of the alleged facts or expert opinions which support
the requestor’s/petitioner’s position on the issue and on which the petitioner intends
mmlyntheaﬁng.mgetherwiﬂxuferenmtomnpeciﬁcmmandmmm
which the requestor/petitioner intends to rely to support its position on the issue[.]

_ 'The requirements of section 2.309(f)(1)(v) have been interpreted to r.equim a
petitioner *‘to provide the analyses and expert opinion showing why its bases
support its contention,””? and to *‘provide documents or other factual information
or expert opinion that set forth the necessary technical analysis to show why the
proffered bases support its contention.”*? Mere ** ‘notice pleading’ is insufficient
under these standards. A petitioner’s jssue will be ruled inadmissible if the
petitioner ‘has offered no tangible information, no experts, no substantfve afﬂ-
davits,’ but instead only ‘bare assertions and speculation.” **?¢ Further, a licensing
board *‘may not make factual inferences on [a) petitioner’s behalf,” or supply
information that is lacking,?” but must examine the information, alleged facts, and
expert opinion proffered by the petitioner to confirm that it does indeed supply
adequate support for the contention.?® Any supporting material provided by a

(%) Actions have boen identificd and have been of will be tzkon with respect to the matters
identified in paragraphs (a)(1) and (2)(2) of this section, such that there is reasonzble assurance
that the activities suthorized by the renewed licenss will continue to be conducted in accordancs
with the CLB, and that any changes made to the plant’s CLB in order to comply with this
paragraph are in accord with the Act and the Commission’s regulations, These matters are:

(1) managing the effects of aging during the period of extended operation on the functionality
of structures and components that have been identified to require review under § 54.21(aX1);

(v)) amnmagngmmmmmmmmmmmm

(b) Any applicable requirements of subpart A of 10 CFR part 51 have been satisfied,

() Any matters raised under § 2.335 have been addressed,

2 Georgia Institute of Technology (Georgia Tech Research Reactor, Atlanta, Georgis), LBP-95-6,
41 NRC 281, 303, vacared in part and remanded on other grounds, CLI-95-10, 42 NRC 1, and aff'd
in part, CLI-95-12, 42 NRC 111 (1993), o

3 Private Fuel Storage, LL.C. (Indspendent Spent Fuel Storage Installation), LBP-98-7, 47 NRC
142, 180, qf"d, CLI-98-13, 48 NRC 26 (1998). : '

26 Fansteel, Inc. (Muskogee, Oklshoma Site), CLI-03-13, 58 NRC 195, 203 (2003) (quoting GPU
Nutclear, Inc. (Oyster Creek Nuclear Generating Station), CLI-00-6, 51 NRC 193, 208 (2000)).

2 Georgia Tech, LBP-95-6, 41 NRC at 305 (citing Palo Verde, CL1-91-12, 34 NRC 149); Ditke
Cogema Stone & Webster (Suvannsh River Mixed Oxide Fuel Fabrication Pacility), LBP-01-35, 54
NRC 403, 422 (2001). ‘ o

28 Vermont Yankee Nuclear Power Corp. (Vermont Yankee Nuclear Power Station), ALAB-919, 30
NRC 29, 48 (1989), vacated in part on other grounds and remanded, CLI-90-4, 31 NRC 333 (1990).
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petitioner, including portions of the material that are not relied upon, is subject to
Board scrutiny.®

It is the obligation of the petitioner to present the factual information or expert
opinions necessary to support its contention adequately, and failure to do so
requires that the contention be rejected.® A contention is not to be admitted
“‘where an intervenor has no facts to support its position and where the intervenor

contemplates using discovery or cross-examination as a fishing expedition which -

might produce relevant supporting facts.’*?' As the Commission has explained:

It is surely legitimate for the Commission to screen out contentions of doubtful
worth and to avoid starting down the path toward a hearing at the behest of
Petitioners who themselves have no particular expertise — or expert sssistance —
mdnopm‘ﬁculaﬁudgnmncc.bntmhopmgmeﬂungmﬂtumnplatetasa '
nsultofNRCStaffwork."

The Commxssmn has also, however explamed that the requirement of sec-
tion 2.300(H)(1)(v) *‘does not call upon the intervenor to make its case at [the
contention] stage of the proceeding, but rather to indicate what facts or expert
opinions, be it one fact or opinion or many, of which it is aware at that point in
time which provide the basis for its contention.’*? A petitioner does not have to
provide a complete or final list of its experts or evidence or prove the merits of
its contention at the admissibility stage. And, as with a summary disposition
motion, the support for a contention may be viewed in a light that is favorable to
the petitioner — so long as the admissibility requirements are found to have been
met.® The requirement *‘generally is fulfilled when the sponsor of an otherwise

acceptable contention provides a brief recitation of the factors underlying the

contention or mferenees to docoments and texts that prmnde such reasons,’*

 Yankee Atomic Electric Co. (Yankee Nuclear Power Station); LBP-96-2, 43 NRCGI,N(W%).
rev'd in part on other grounds, CLI1-96-7, 43 NRC 235 (1996).

P Yankee Atomic Electric Co. (Yankee Nuclear Power Station), CLI-96-7, 43 NRC 235, 262 (1996):

Arizona Public Service Co. (Palo Verde Nuclear Generating Station, Units 1, 2, and 3), CLI-91-12,
34 NRC 149, 155 (1991).

3 54 Peg. Reg. 21 33,171,

32Ocomee, CLI-99-11, 49 NRC nt 342.

154 Fed. Reg. 2t 33,170,

¥ Louisiana Energy Services, L.P. (Natioml Barichment Facility), CLI-04-35, 60 NRC 619, 623
(2004); Private Fuel Storage, LL.C. (Independent Spent Puel Storege Instaliation), CLI-04-22, 60
NRC 125, 139 (2004). '

3 See Palo Verde, CLI-91-12, 34 NRC gt 155; 10 CPR. § 2.710(c).

36 54 Ped. Reg. at 33,170 (citing Texas Urilities Electric Co. (Comanche Pesk Steam Eloctric Station,
Unit 1), ALAB-868, 25 NRC 912, 930 (1987)).
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110 CR.R. §23090(1)(v))

Finally, Petitioners must, as stated at 10 CFR. §2.309((1)(vi), with each
contention: -

[plrovide sufficient information to show that a genuine dispute exists with the

~ .applicant/licensee on a material issus of law or fact. This information must
include references to specific portions of the application (including the applicant’s
envimnmnmlmponmdufetyupon)thatmepeﬁﬁmdispummdmemppmﬂng
reasons for each dispute, or, if the petitioner believes that the application fails to
contain information on a relevant matter as required by law, the identification of
each failure and the supporting reasons for the petitioner’s belief.

A petitioner must *‘read the pertinent portions of the license application, in-
. cluding the Safety Analysis Report and the Environmental Report, state the

applicant’s position and the petitioner’s opposing view,” and explain why it
dnsagmes with the applicant.¥” If a petitioner does not believe these materials ad-

71 54 Fed. Reg. £t 33,170; Millstone, CLI-01-24, 54 NRC at 358. Also, under 10 CFR. § 2.309(0)(2):
Contentions must be based on documents or other information available at the time the petition
s to be filed, such as the application, supporting safety analysis report, environments report
" or other supporting document filed by an applicant or licenses, or otherwisse available to a
petitioner. On issues arising nnder the National Environmental Policy Act, the petitioner shafl
file contentions based on the applicant’s environmental report. The petitioner may amend
those contentions or file new contentions if there are data or conclusions in the NRC draft or
final environmental impact statement, environmental assexsment, or any supplements relating
thereto, thet differ significantly from the data or conclusions in the applicant’s documents.
mmmhmummmmmmmmmxy
with lexve of the presiding officer opon a showing that—
"%mhfonmﬂmmmchﬂnmdedmmm&wmmmn
Gi)ﬂnlnfmnudmuponwhichduamendedormconmmhbnedkmmﬁany
different than information previously available; and .
. (i) The amended or new contention has been submitted in a timely fashion based on the
-availability of the subsequent information.
mm&lnﬂ&!mmmﬁﬁnmmmafmmﬂmmmm
to intervene, Section 2.309(c) provides as follows:
(c) Nontimely fitings. (1) Nontimely requests and/or petitions and contentions will not be
entertained absent a determination by the Commission, the presiding officer or the Atomic
Safety and Licensing Board designated to rule on the request snd/or petition and contestions
thet the request and/or petition should be granted and/or the contentions should be admitted
. buednpmnbdmclngofdn{oﬂowingfmmtommﬂmdnylpplymmm
nontimely filing: )
(i)Goodeame.lfmy.fordnfﬁlmetoﬁkonﬁn\e;
(Consinuyd)
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Today we deny appeals by the Massachusetts Attomey General (Mass AG) and afﬁrm
two Atomlc Safety and Llcensmg Board decisions rejectlng his sole contention in two separate
license renewal proceedlngs. The Mass AG proposed essentially identical contentions in the
proceedings to 'renew the operating license at tlle Vermont Yankee Power Station in Windam
County, Vermont' and the Pilgrim Nuclear Power Station in PlYmouth Massachusetts.? The
Mass AG's contentlon says that new information calls |nto questlon previous NRC findings on

the environmental lmpacts of fires in spent fuel pools. The Mass AG contention challenges one

© 1LBP-06-20, 64 NRC 131 (2006).
? LBP.06-23, 64 NRC _(2006).
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regulations divide the license renewal environmental review into generic and plant-specific |
issues. The generic impects of operating a plant for an additional 20 years that are common to
all olants. or to a specific subgroup of plants, were addressed |n a 1996 GEIS."® Those generic
impacts analyzed in the GEIS are designated “category one" iseues A Iicense renewal -
applicant is generally excused from discussing category one issues i in its environmental
report.’ Generic analyS|s is “clearly an appropriate method" of meetmg the agency's statutory
obligations under NEPA." |

| The license renewal GEIS determined that the environmental effects of storing spent
fuel for an additional 20 years af the site of nuclear reactors would be "nof_ significant.”*
Accordingly, this ‘ﬁnding was expressly inc’:orporated‘ into Part 51 of our regulations.' Because
the generic environmental analysis was incorporafed into a regblafion, the conclusions of that
analysis may not be challengeo in litigation unless the rule lswalved by the Commission for a

particular proceeding or the rule lself is suspended or altered ina rulemaking-'prooeeding.‘?

1 See NUREG-1437 “Gerneric Envnronmental Impact Statement for License Renewal of
Nuclear Plants,” Final Report, Vol 1 ("GEIS")(May 1996). v

1110 C.F.R. §51.53(cX3)(). | | | |
2 See Baltimore Gas and Electric Co. v. NRDG, 462 U.S. 87, 101 (1984).

13 See NUREG-1427, at 6-72 to -75 (“even under the worst probable cause of a loss of
spent-fuel pool coolant (a severe seismic-generated accident causing a catastrophic failure of
the pool), the likelihood of a fuel-cladding fire is highly remote”), at 6-85 (in an high-density
pool, “risks due to accidents and their environmental effects are found to be not significant’).

1 See 10 C.F.R. Subpt. A, App. B, Table B-1 “Summary of Findings on NEPA Issues for
License Renewal of Nuclear Power Plants” (“The expected increase in the volume of spent fuel
from an additional 20 years of operation can be safely accommodated on site with small
enwronmental effects *). :

5 NRC regulations do not allow a contention to attack a regulat:on unless the proponent
requests a waiver from the Commission. 10 C.F.R. § 2.335(a), (b); see also Dominion Nuclear
Connecticut, Inc. (Milistone Nuc!ear Power Statuon. Units 2 and 3), CLI-01-24 54 NRC 349, 364

(2001).



B. The Mass AG’s Contention _

In both license renewal proceedings before us today, the Mass AG subrnitted a petition
for intervention and request for hearing on a single contention challenging Entergy’s™®
environmenta! report for failing to include an analysis of the long-term environmental effects of
storing spent fuel in high-density pools at the site. Specifically, the Mass AG cited studies
| |ssued subsequent to the GElS claiming that even a partial loss of water in the spent fuel pool
could lead to a severe fire."” The Mass AG argues that Entergy‘s failure to include the new
information violated 10CFR.§ 51 .53(c)(3)(|v)‘° and raises a lltlgable contention:

Significant new mformatlon now firmly estabhshes that (a) if the water level in a fuel
storage pool drops to the point where the tops of the fuel assemblies are uncovered, the

fuel will burn, (b) the fuel will bum regardiess of its age, (c) the fire will propagate to
- other assemblles in the pool, and (d) the fire may be catastrophic.™

16 Entergy Nuctear Operatlons Inc., together with Entergy Nuclear Generatlon
Company, holds the operating license for the Pilgrim Nuclear Power Station. Entergy Nuclear
Operations, Inc. and Entergy Vermont Yankee, LLC, hold the license for the Vermont Yankee
Nuclear Power Station. In today‘s decision we refer to the Ilcense applicants oollectrvely as

“Entergy.”

17 See NAS Committee on the Safety and Security of Commercial Spent Nuclear Fuel
Storage, Safety and Security of Commercial Spent Nuclear Fuel Storage (The National
Academies Press, 2006); Dr. Gordon Thompson, Risks and Risk-Reducing Options Associated
with Pool Storage of Spent Nuclear Fuel at the Pilgrim and Vermont Yankee Nuclear Power
Piants (May 25, 2006); Dr. Jan Beyea, Report to the Massachusetis Attorney General on the
Potential Consequences of a Spent-Fuel Pool Fire at the Pilgrim or Vermont Yankee Nuclear

-Plant (May 25, 2006). . .

B In response to concerns raised by the Council on Environmental Quahty and others

that the NRC's generic approach in the license renewal GEIS would not take into consideration

new pertinent information on environmental impacts, the NRC adopted a rule, 10 C.F.R. §

51. 53(c)(3)(|v) requiring a license renewal applicant to include “new and significant information
concemning environmental effects. This information would be included in the site specific
supplemental EIS (SEIS) for each power plant which is issued as part of the license renewal
apphcatson review. .

% See Massachusetts Attomey General's Request for a Hearing and Petition for Leave
to Intervene with Respect to Entergy Nuclear Operations Inc.'s Application for Renewal of the
Vermont Yankee Nuclear Power Plant Operating License and Petition for Backfit Order
Requiring New Design Features to Protect Against Spent Fue! Pool Accidents (May 26, 2006)
("VY Hearing Request”) at 22; see also, Massachusetts Attorney General's Request for a
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The Mass AG argued, therefore, that Entergy should have discussed consequences and
mitigation of severe accidents in spent fuel pools (including those initieted by terroﬁet acts). In
support of its claim that possible terrorist attacks increase the prqbability of an accident,: the
Mass AG pointed to the recent Ninth Circuit decision in San Louis Obispo Mothers for Peace v.
NRC.® The Mass AG also claimed that NRC license renewal regulations require that the ER
| dlscuss severe accrdent mitlgatron altematlves for reducmg the |mpact of a spent fuel accident,
such as moving a portion of the fuel to dry storage to reduce densrty zn
The Mass AG also filed a petmon for rulemaking to amend the applicable regulations.
The Mass AG’s petztlon covers somewhat broader grounds than hlS contentron 2t asks NRC
to consider the new mformatqon on pool fire risks, “revoke the regulations that codify the
incorrect conclusion” that the environmental impacts of spent'fuel storage are.l.nsigniﬁcant,
issue a genenc.detenninetiqn'ﬂnét the impacts of high-density ;aool storage are significant, and
_ “order that any NRC licé_nsing deeision'that approtre’s ﬁgh{!ensity pedl storage of snent fuel”
(presumably in either a license renewal proceeding orianybtﬁer’license Iamendmentr
Aproeeeding) be accompanied by’ an environmental tmpaet statement _that discusses alternatives
to a\roid or r'rritigate the impacts. It also asks that no final decision issue on the Vermont

Yankee and Pflgrim license renewal proceedings until the rulemaking petition is resolved.?®

Hearing and Petition for Leave to Intervene with Respect to Entergy Nuclear Operatlons Inc.'s
Application for Renewal of the Pilgrim Nuclear Power Plant Operating License and Petition for
Backfit Order Requiring New Design Features to Protect Against Spent Fuel Pool Accidents
(May 26, 2006) (“Pilgrim Hearing Request")

20 449 F.3d 1016 (9,"f Cir. 2006). cert. denied, No. 06-466 (Jan. 16, 2007).
2 See VY Hearing Recjuest at 23, citing 10 C.F.R. § 51.53(c)(3)iii).

22 See Massachusetts Atiorney General's Petition for Rulemaking to Amend 10 C.F.R.
Part 51 (August 25, 2006).

B See Massachusetts Attomey General’s rulemaking petition at 3.
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Il. DISCUSSION

A. The Licensing Boards Correctly Found the Mass AG’s COntention Not Admissible

1. Category One Findings Based on the GEIS Analysis Not Sub]ect to Attack in an
Individual Licensing Proceeding o

Both Licensing Boards determined that this case is controiled by our ruling in the Turkey
Point license renewal proceeding. In Turkey Point, a petitioner.proposed to Iitigete the issue of
the possible environmental effects of an accident involving stored fuel, including an accident
resulting from an attack by_ihe Cuban Air Foroe.“ The Commission agreed with the Board that
this contention fell odtside the scope of a license renewal proceeding, which focuses on those
detrimental effects of agihg that are not addressed as a matter of opgoing agency oVersight
and enforcement.?® Our Turkey Point decision ouﬂined the op{:ertunity and procedures for
. presenting new and signiﬁcant infermatio_n that eodld undermirre the findings in the GEIS,.
- including askihg for a rule wa_iver er filing a petition for rulernaking to chahge the GEIS finding.2®
The Mass AG arg'hee that TUrkey Point is inabprite becaUse, there, the petitioners did
not argue that the Iicense rerre\rrral appiicant had violated the regulation requiring it to disclose
“new and significant” nnformatlon whereas here the Mass AG does make that argument z The
Mass AG s argument that its * new and significant information” drstmgurshes this case from
Turkey Point is not convmcing in light of the regulatory history of the license renewal

rulemaking, as explained by the Vermont Yankee Board.”

24 54 NRC at 5-6.
% See id. at 7-8, 2123,
% See id, at 11-13.

7 Massachusetts Attorney General's Brief on Appeal of LBP-06-20, at 12, citing 10
C.F.R. § 51.53(c)3Xiv); see note 17, supra.

28 See LBP-06-20, 64 NRC at 157-59.
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Fundamentally, any contention on & “category one” issue amounts to a challenge to our
regulation that bars challenges to generic environmental findings. There are, hcwetrer,
procedural steps available to make such a challenge. A rule can be waived in a particular
Iicense'proceedtng only where “special circumstances ... are euch that the application of the
rule or regulation .. would not serve the purcoses for Which the rule or regulation was
| adopted. "2 In theory, Commisston approval of a waiver could altow a contention on a category
one issue to proceed where special circumstances exist.

Here the Mass AG does not argue that unique or unusual charactenstrcs of the Pllgnm
and Vermont Yankee faclhtres undermrne the GEIS's generic deterrmnatrons but mstead
.argues that new informatlon;contradrcts assumptions underlylng the entire generic analysrs for
all spent fuel cools at all reactors, whether in a Iicense renewat proceeding or nct.'-lt therefore
appears that the Mass 'AG'_ chose the appropriate way to challenge the GEIS when he filed his
rulema_king petition. The Maes AG's appeal, as well as his petit_ion, for rnlemaking,'appears to
recognize as much.® It makes more sense for the N'RC to’.stu-d.y whether, as a technical |
matter the agency should modify its requirements relating to spent ftrel stcrage for all clants :
across the board than to litigate in partrcular adjudmtrons whether generic fi ndrngs in the' GEIS
are impeached by the Mass AG's claims of new information.® Adjudlcatmg category one '

issues site-by-site based merely on a clarm_ of “new and srgntt”cant information,” would defeat

% 10 C.F.R. 2.335(b).

% See e.g., Massachusetts Attorey General's Brief on Appeal of LBP-06-20, at 8. See
also Petition for Rulemaking, at 18. A '

3 The Mass AG claims that the Ninth Circuit's decision in San Louis Obispo Mothers for
Peace v. NRC requires admitting its spent fuel contention. But that decision — which calls on
NRC to consider the environmental effects of terrorist attacks when licensing nuclear facilities -
is also raised in the Mass AG’s rulemaking petition and can be considered in that context. The
Ninth Circuit decision nowhere says or implies that the NRC wnnot consider spent fuel pool or
other environmental issues genencally
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, the purpose of resolving genenc issues in a GEIS.
2. No Discussion of Severe Accident Mitigation Alternat:ves Necessary for Category One

The Boards were correct to disregard the Mass AG's argument that Eritergy’s
environmentel report was required to diecuss severe accident mitigation altemative.s suchas
reducing the density of fuel in the pool by mcving sorrte of itto dry stofage.” fhe Commission
| held in Turkey Point that no dtscussion cf mitigaticn altetha_tives is needed in a license renewal
application for»e ‘catego'ry one issue.® This makes obvious- sense since “for all issues
designeted as categ_c_ry one the Commissiqn has conctuded that tgenerically] that additional
site-specific mitigation altematives are unlikely to be beneﬁcial.'“ Both Boards found that
: I|cense renewal applicants need only to discuss such alternatlves w1th respect to category two”
issues (that is, enwronmental issues not generically- resolved in the GEIS).

As we explained in Turkey Pclnt, it i is not necessary to dlscuss mitigation altematives'
when the GEIS has already detérmined that, due tc'e'XistAingr'egu'letory _requirertients, the -
probebility of a spent _fuel pooi'accid'ent cauéing sighiﬁ&aht hatm vls'remote.‘” The Mass AG's
rulemaking petition, of course, has challenged the GEIS detenninaticn. If the NRC should t"nnd
the Mass AG's concerns well-founded, then one.'resu.lt might be that the GEIS designeticn s
changed and a discussion of mitigation alternatives regt:ired. .Another result might be that |
mitigation measures already pt:t in place asa result of NRCfe post 9/11 security review could be

genetically determined to be edeq_uate and consistent with the existing GEIS deeighation.

*2 See LBP-06-20, 64 NRC at 161, LBP-06-23, slip op. at 31, 33-38. .

® See Turkey Point, CLI-01-17, 54 NRC at 21-22.

% |d, at 22. o | |

% See license renewal GEIS 2t 6-86 (*The need for the consideration of mitigation
alternatives within the context of renewal of a power reactor license has been considered, and

the Commission concludes that its regulatory requirements already in place provide adequate
mitigation incentives for on-site storage of spent fuel®); see afso 6-91. .



B. Effect of Rulemaking Petition

The NRC posted a notice of receipt of the Mass AG's rulemaking petitibn on November
1, 2006, and has requested public comments by March 19, 2007.3 After odnsidering the
petition and public comments, the NRC will make a decisiori on whether to deny the petition or
proceed to make necessary revisions to the GEIS. The license renewal proceeding is not
suspended during this period.”” Nonetheless, depending on the timing and outcome of the
NRC staff’s resolution of the Mass AG's rulemaking petition, it is possible that the NRC staff
could seek the Commission’s permission to suspend the generic determinétio_n and include a
new analysis in the Pilgrim and Vermont Yankee plant-specific environmental impact
statements. This approach is described in the statement of consideration for our license
renéWaI regulations, where the Commission noted:

b. If a commenter provides new mformatlon-Whlch is relevant to the plant and is '

_ also relevant to other plants (i.e., generic information) and that information
demonstrates that the analysis of an impact codified in the final rule is incorrect,
the NRC staff will seek Commission approval to either suspend the application of
the rule on a generic basis with respect to the analysis or delay granting the

" renewal application (and possibly other renewal applications) until the analysis in
the GEIS is updated and the rule amended. If the rule is suspended for the

analysis, each supplemental EIS would reflect the corrected analysis until such
time as the rule is amended. *

. % 71 Fed. Reg. 64,169; deadline for public comments extended to March 19, 2007, see
72 Fed. Reg. 24 (Jan. 19, 2007). '

% The Mass AG's rulemaking petition (at p. 3) asked the NRC to withhold final decisions
in the Vermont Yankee and Pilgrim license renewal proceedings until the rulemaking petition is
resolved. But final decisions in those proceedings are not expected for another year or more.
Those proceedings involve many issues unrelated to the Mass AG’s rulemaking petition. It is
therefore premature to consider suspending proceedings or delaying final decisions. NRC
regulations provide that a petitioner who has filed a petition for rulemaking “may request the
Commission to suspend all or any part of any licensing proceeding to which the petitioner is a
party pending disposition of the petition for rulemaking.” 10 C.F.R. § 2.802. An interested
governmental entity participating under 10 C.F.R. § 2.315 could also make this request.

3 Statement of Consideration, Final Rule, Environmental Review fof Renewal of Nuclear
Power Plant Operating Licenses, 61 Fed. Reg. 28,467; 28,472 (June 5, 1996).
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The Commission, in short, has in place various procedures fbr considering new and
significant environmental information. Thus, whatever the Aultimate faté of the Mass AG’s “new
| information” cla'im, admittingAthe Mass AG’s contention for an _adjudicatory hearing is not
. necessary to ensure that the claim receives a full and fair a'iringf |
Il CONGLUSION
We find fhat the Licensing Boards Qve_re correct to rejeét fhe Mass AG's sdl_e contention
in the two cases, and therefore affirm the Boards’ ‘decisions.

IT IS SO ORDERED.

- For the Commission -

/RA/

ANNETTE L. VIETTI-COOK
Secretary of the Commission

Dated at Rockville, MD o
This 22™ day of January, 2007



UNITED STATES OF AMERICA :
NUCLEAR REGULATORY COMMISSION

In the Matter of

ENTERGY NUCLEAR VERMONT YANKEE LLC

and

ENTERGY NUCLEAR OPERATIONS, INC.

| (Vermont Yankee Nuclear Power Station)

)

)

; |

) . Docket No. 50-271-LR
) .

)

)

)

CERTIFICATE OF SERV!C

| hereby certify that copies of the foregoing COMMISSION MEMORANDUM AND ORDER
(CLI-07-03) have been served upon the following persons by electronic mail this date, followed
by deposit of paper copies in the U.S. mail, first class, and NRC internal mail.

" Office of Commission Appellate
Adjudication . '
u.s. Nuclear Regulatory Commission
Washington, DC 20555-0001

E-mail: ocaamail@nrc.qov -

Administrative Judge
Richard E. Wardwell
Atomic Safety and Licensing Board Panel
Mail Stop - T-3 F23

" U.S. Nuclear Regulatory Commission
Washington, DC 20555-0001

E-mail: few@nrc.gov

Mitzi A. Young, Esq.

Steven C. Hamrick, Esq.

David E. Roth, Esq.

Office of the General Counsel

Mail Stop - O-15 D21

U.S. Nuclear Regulatory Commissnon
Washington, DC 20555-0001

E-mail: may@nrc.qov; sch1 @nrc.gov;
der@nrc.gov

Administrative Judge |

Alex S. Karlin, Chair

Atomic Safety and Licensing Board Panel
Mail Stop - T-3 F23

U.S. Nuclear Regulatory Commission
Washington, DC 20555-0001

- E-mail: ask2@nrc.gov

Admmlstratnve Judge

Thomas S. Elleman -

Atomic Safety and Licensing Board Panel -
5207 Creedmoor Rd., #101 :
Raleigh, NC 27612

E-mail: elleman@eos.ncsu.edu

Ronald A. Shems, Esq.

Karen Tyler, Esq.

Shems Dunkiel Kassel & Saunders PLLC
91 College Street

Burlington, VT 05401

E-mail: pshems@sdkslaw, oom,

ktyler@sdkslaw.com



2
of the findings in the Generic Environmental Impact _Staie_ment (GEIS) for license renewal —-
namely that storihg spent fuel in pools for an additional 20 years would have inéigniﬁcant
_environmental impacts. In each pf the challenged decisions, the Licensing Board found the
c’onter'ltion‘ inédrﬁissible. Both Boards found the GEIS finding controlling absent a waiver® of the
NRC's 'Qéneric ﬁnding‘ or a successful petition for rulémaking.‘_’ We cunclude that the Boards’ ‘
'_ interpretation of the law and regulations concerning generic, or “category one,” environmental
findings is consfstent with Turkey Point® and we affim both rulings.

The Mass AG has in fac_t filed a petition for rulemaking raising the same issues as his
contention.’ 7 Ashein éssencé acknbwledges 8 the petiiion for ruleniaking .is a more appropriaté
avenue for resolvmg his genenc ooncems about spent fuel ﬂres than a snte-speclﬁc oontentlon ‘
inan adjuducatnon | N _

o BACKGROUND
A. Environmental ‘Anal_y'sls" for LlcenselReneuva‘I" |
" In 1996, the Com'missiOn}amended the ’envirprimentélgré\'/iew requireruénts in.10 C.F.I.R.v

Part 51 to address the scope of environmental review for license renewal applications.® The -

310 C.F.R. § 2.335.
*See 10 CF.R. § 51. 53(c)(3)(|)
840 C.F.R. §2soz

e Flonda Power & L:ght Co. (Turkey Point Nuclear Generatlng Plant, Units 3 and 4), CLI- -
01-17, 54 NRC 3 (2001). :

7 See Massachusetts Attomey General's Petition for Rulemaklng to Amend 10 C.F.R.
Part 51 (August 25, 2006), see 71 Fed Reg. 64,169 (public notice).

8 See, e.g., Massachusetts Attomey General's Brief on Appeal of LBP-06-20 (Oct. 3,
2006), at 8 n.7, agreeing that the Mass AG’s contention does not fit the criteria for a rule waiver.
See also Massachusetts’ Petition for Rulemaking, at 18. :

® Final Rule, “Environmental Review for Renewal of Nuclear Power Plant Operating
Licenses,” 61 Fed. Reg. 28,467 (1996).
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