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("NRC") certifies the following with respect to the parties, rulings,

and related cases.

A. Parties

All parties, intervenors, and amici appearing in this Court are

listed in the Certificate as to Parties, Rulings, and Related Cases in

the State of Utah's brief.

B. Rulings Under Review

Numerous Commission and Board decisions underlie the



NRC's licensing decision. The rulings pertinent to this lawsuit

include:

CLI-01-22, 54 NRC 255 (2001); CLI-02-20, 56 NRC 147 (2002);

CLI-05-19, 62 NRC 403 (2005); LBP-01-19, 53 NRC 416 (2001);

LBP-01-37, 54 NRC 476 (2001); LBP-03-04, 57 NRC 69 (2003);

LBP-05-12, 61 NRC 319 (2005); and LBP-05-29 (Feb., 24, 2005).

C. Related Cases
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Utah previously challenged the NRC's authority under the Atomic
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decision in Bullcreek v. NRC, 359 F.3d 536 (D.C. Cir. 2004).
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GLOSSARY

BIA ........ Bureau of Indian Affairs, Department of the Interior

BLM ... Bureau of Land Management, Department of the Interior

DOE ................................ Department of Energy

EIS ......................... Environment Impact Statement

FEIS ................... Final Environment Impact Statement

GROA .................. Geologic Repository Operations Area

ISFSI ............. Independent Spent Fuel Storage Installation

JSF . ................................. Joint Strike Fighter

MPC ............................... multi-purpose canister

NEPA ...................... National Environmental Policy Act

NRC ........................ Nuclear Regulatory Commission

OGD .............................. Ohngo Gaudadeh Devia

PFS ............................. Private Fuel Storage, LLC

UEP ........................... Unanalyzed Event Probability

UTFR ......................... Utah Test and Training Range
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JURISDICTIONAL STATEMENT

Petitioners Utah and Ohngo Gaudadeh Devia properly invoke

this Court's jurisdiction under the Hobbs Act, 28 U.S.C. § 2341 et

seq.

QUESTIONS PRESENTED

1. Whether NRC reasonably found an air crash causing a

release of radioactive material at a proposed spent fuel storage

facility not credible.

2. Whether NRC reasonably declined to include an analysis of

the effects of a hypothetical terrorist attack in its environmental

impact statement.

3. Whether NRC reasonably declined to reopen a closed

adjudicatory record to consider new policies by another agency, the

U.S. Department of Energy, on the ultimate disposition of spent

nuclear fuel.

4. Whether NRC reasonably declined to consider, as an

"'environmental justice" claim under the National Environmental

Policy Act, allegations that the leadership of an Indian tribe

potentially benefitting from an NRC-licensed facility was corrupt.



5. Whether an NRC license is moot, and should be vacated,

because other federal agencies, whose actions remain subject to

judicial review, have not granted necessary approvals.

STATEMENT OF THE CASE

A. Nature of the Case

In 1997, Private Fuel Storage, L.L.C. ("PFS"), a consortium of

nuclear utilities, applied to NRC for a license to build and operate

an above-ground facility for storing spent nuclear fuel, pending

availability of a permanent disposal site. The proposed PFS facility

would store spent fuel in concrete and steel casks at a site located

on tribal lands of the Band of Goshute Indians in Skull Valley,

Utah. Standards for approving, such "Independent Spent Fuel

Storage Installations," also known as "ISFSIs," are set out in 10

C.F.R. Part 72.

NRC opened an adjudicatory hearing on PFS's license

application in 1997. The State of Utah actively participated,

vigorously opposing the license on various grounds, including the

military aircraft crash and the National Environmental Policy Act

2



("NEPA") issues it now raises in this lawsuit. A group of dissident

Goshutes, Ohngo Gaudadeh Devia ("OGD"), also opposed the PFS

license and are before this Court with "environmental justice"

claims.

Utah's featured "air crash" argument rests (in part) on

security-sensitive portions of the agency record not publicly

available. The sensitive information, known by statute and in NRC

parlance as "safeguards" information, requires special handling.

See 42 U.S.C. § 2167; 10 C.F.R. § 73.21. Utah has filed "sealed"

and public versions of its brief. Our brief does not require sealing,

but does cite agency decisions and documents in the record that

are "safeguards"-protected.

B. Regulatory Background

NRC regulations in 10 C.F.R Part 72 require an ISFSI to be

designed to withstand postulated accidents. A facility need not

withstand every conceivable accident, only those deemed "credible"

-- Le., sufficiently likely to occur and to cause radiation releases in

excess of limits specified in the regulations. CLI-01-22, 54 NRC

3



255, 259 (2001).' (JAj. Such accidents are referred to as "design

basis events" or "design basis accidents." Events too unlikely to be

deemed credible are "beyond design basis." A licensable ISFSI

must be designed so that design basis accidents will not cause

radiation exposures in excess of specified limits.

NRC procedural regulations permit those with an interest in a

licensing proceeding to intervene and obtain a hearing on

admissible safety and environmental "contentions." See generally

10 C.F.R. Part 2.

C. Logistics of PFS's proposed ISFSI

PFS's proposed facility would consist of 500 concrete pads,

each 67 feet by 30 feet, sized to hold a 2 by 4 array of eight massive

cylindrical storage casks nearly 20 feet in height and 11 feet in

'The regulatory standard for ISFSIs is set forth in 10 C.F.R.
§72.106, which requires that in the event of a "design basis
accident" radiation doses to an individual located outside the
nearest boundary of the controlled area will, generally speaking, not
exceed more than a total effective dose equivalent of 5 rem.

4



diameter, a total of 4,000 casks. LBP-05-29 at 1-2.2 (JAJ. Each

cask would be comprised of an "overpack" - over two feet of

concrete sandwiched between carbon steel shells (a 3/4-inch-thick

outer shell, and an inner shell with attached liner totaling two

inches in thickness) - protecting a 1 /2-inch-thick-stainless-steel

"multi-purpose canister" ("MPC") containing spent fuel assemblies.

Id. at 2. (JAj. Each loaded cask will weigh approximately 180

tons. CLI-03-05, 57 NRC 279, 438 (2003). (JAj. The MPCs will

have been loaded with spent fuel at a nuclear power reactor, welded

shut, and transported to the PFS site in a government-approved

transportation cask. Id. There, they will be removed unopened

from the cask and placed within the concrete and steel overpack,

fabricated on site. A massive transporter will move the loaded cask

to a storage pad. Id.

PFS's application proposed to locate the facility in Skull

Valley, Utah. Pilots from Hill Air Force Base annually make

2All citations to LBP-05-29, originally issued February 24,

2005 in both a public and safeguards version, will be to the
safeguards version unless otherwise noted.

5



approximately 7,000 routine flights down Skull Valley in the F- 16, a

single-engine fighter jet, on their way to conducting intensive

training maneuvers in the Utah Test and Training Range ("UTFR"),

located over Utah's West Desert. Id. at 3. (JA__J.

D. Statement of the Facts3

I. Military Aircraft Crash

a. Utah's Contention. In the proceeding before the Licensing

Board, Utah contended that an accidental military jet crash into the

PFS facility causing the release of radioactive material was a

"credible accident." Id. at A-4. (JA_j. Although Utah raised a

variety of accident scenarios relating to military operations, LBP-

03-04, 57 NRC 69, 85 (2003), the principal focus eventually

centered on the UTTR-bound F- 16 flights down Skull Valley. Id. at

87. (JAJ. Data on historic crash rates of the F- 16, together with

the expected speed and angle of the planes at impact, were the

subject of extensive evidentiary presentations in two sets of

3This fact statement focuses on aspects of the PFS licensing

proceeding pertinent to this lawsuit.

6



hearings held by the Board.

b. The Board and Commission Decisions

1. The Threshold Probability Decision

a) As an initial matter, NRC needed to select the appropriate

threshold probability for "credible accidents" at the PFS site - L e.,

how likely an accident must be to qualify as a "design basis

accident." NRC had not previously faced this question with respect

to an ISFSI. While NRC's regulations in 10 C.F.R. Part 72 explicitly

required that ISFSIs withstand hazards like fires and explosions,

the regulations did not specify a threshold probability for

externally-caused design basis events. 54 NRC at 259. (JAj.

NRC had previously applied such threshold probabilities for

NRC-regulated facilities other than ISFSIs. For nuclear power

plants, an NRC guidance document ("NUREG 0800"') advised that

events having an annual probability less than one in ten million

(Le., 10-7/yr) need not be considered in facility design. Id. at 260.

(JAj. Although this basic standard was not specific to aircraft

4NUREG 0800 (Rev. 2-July 1981), §§ 2.2.1 - 2.2.2. (JA__j.

7



hazards, a subchapter of NUREG-0800 set out a four-factor

formula for the probability of aircraft crashes into NRC-regulated

facilities.5

NRC had also established a threshold probability standard for

design basis events at a geologic repository operations area

("GROA"). At a GROA, casks containing spent nuclear fuel would

be temporarily stored on the surface before permanent

underground disposal in the repository. In its 1996 amendment to

generic rules governing waste storage and handling at a geologic

repository, NRC determined that events at a GROA with a

probability less than one in a million per year (L e., 10-6 /yr) did not

significantly contribute to risk and need not be considered further.6

b) PFS and NRC staff argued that the "bounding" probability

for design basis events at an ISFSI should likewise be one in a

million per year. They believed that an air crash at an ISFSI, as at

a GROA, would have lesser consequences than a crash into a

5See n.8, infra.

6See 61 Fed. Reg. 64,257, 64,259 (Dec. 4, 1996).

8



nuclear reactor. LBP-01-19, 53 NRC 416, 429-30 (2001). (JA__.

Utah argued that a probability standard less stringent than the

reactor-based one per ten million standard should not be adopted

absent a site-specific analysis of the proposed PFS site. Id. at 430.

(JAj.

The Board granted summary disposition in PFS's favor,

finding that the PFS facility design need not take account of aircraft

crashes with less than one in one million annual probability. Id. at

431. (JAj. In light of the significant policy and resource

implications involved, the Board certified its threshold probability

ruling to the Commission. Id.

The Board also granted summary disposition in PFS's favor

regarding cruise missile testing in the UTTR. The Board found that

impacts from errant cruise missiles launched from the UTPR need

not be included in the overall cumulative probability of a crash

from military activities because, based on undisputed statements

by Air Force officials, cruise missile launches from the UTrR pose

no statistically significant hazard to the PFS site. Id. at 427-28.

9



(JAJ.

The Commission affirmed the Board's ruling on the one in one

million per year threshold probability for credible accidents at the

ISFSI. CLI-01-22, 54 NRC 255, 265 (2001). (JAj. The

Commission first rejected Utah's argument that site-specific

analyses should be conducted prior to setting a threshold

probability. The Commission explained that "no law or regulation

establishes the threshold probability for design basis accidents at

an ISFSI," and the "applicable probability is not a question of fact,

but a question of law and policy." Id. at 263-65. (JAj.

On the merits, the Commission examined the risks associated

with nuclear reactors and with GROA operations to determine

which is more comparable to an ISFSI. Id. at 260, 264-65. (JAJ.

The Commission concluded that potential accident consequences at

PFS's proposed ISFSI more resemble those at a GROA than at a

nuclear power plant, noting that unlike stored spent fuel, the fuel

in a reactor is under high heat and pressure, a "driving force

behind dispersion" of radioactive materials. Id. at 265. (JAj. The

10



Commission also explained that the radiological source term for

accidents at a spent fuel facility is lower than at a reactor because

spent fuel has decayed over time and because a storage cask

contains fewer fuel assemblies than an operating reactor. Id.

Noting that "risk is the product of the probability of occurrence

multiplied by the consequences," id. at 262 (JAj_, the Commission

determined that, because of the lesser potential consequences at

spent fuel facilities than at reactors, a greater accident likelihood

could be tolerated before deeming an accident a credible event the

facility must be designed against. Id. at 265. (JAJ. The

Commission found that the Board acted reasonably in setting the

standard at one in a million per year for the PFS facility rather than

the more stringent one in ten million per year reactor-based

standard. Id.

The Commission noted that its conclusion was consistent with

existing policy, as reflected in the GROA rulemaking, to use

comparable design bases for spent fuel storage facilities and

operations at a GROA in light of the similarity between the two

11



types of facilities in the consequences of an accident. Id. at 264.

(JA_J. Finally, the Commission found that Dr. Resnikoffs

declaration submitted by Utah -- claiming that a worst case air

crash scenario at the PFS facility could result in doses that are

significantly larger than those estimated for design basis events at a

GROA (see 53 NRC at 430 (JAj) -- did "not explain the input

assumptions used to determine the dose or discuss the physical

differences between a reactor and the GROA." Id. at 265 n.42.7

(JA__).

2. The "Probability" Decision

In 2002 the Board held an extensive hearing to determine the

probability of an F- 16 crash into the PFS site. The Board ultimately

found that an F- 16 crash into the facility site was "credible" and

therefore its consequences had to be addressed.

7The Commission's vote was 4-1. Commissioner Dicus "would
have sent the matter back to the Board for a factual determination
whether the consequences of a potential accident at an ISFSI are
more similar to those of an accident at a GROA or those of an
accident at a nuclear power reactor as a basis for setting the
threshold probability." Id. at 265-66. (JAj.

12



At the heart of the hearing was a four-factor formula for

estimating aircraft crash probabilities at a particular site, embodied

in the "Aircraft Hazards" portion of NUREG-0800. The parties

accepted the underlying legitimacy of the formula itself,8 LBP-03-

04, 57 NRC 69, 88 (2003) (JA__J, but they disagreed about the

values to be assigned to three of the factors. Id.9 As the Board

noted, it appeared early on that a crash at the PFS site would turn

out "credible" under the one in a million annual probability

standard. LBP-05-29 at A- 12. (JAj.

'The formula is P=C x N x A/w, where P is the number of
crashes per year on the facility, C is the aircraft's historic accident
rate per mile, N is the number of flights per year through the
relevant airway, A is the effective area of the facility, and w is the
width of the airway.

9'The parties also vigorously disagreed whether a reduction
factor, "R", should be included in the formula to account for "pilot
avoidance," Le. the likelihood a pilot would steer a disabled aircraft
away from the PFS facility before ejecting. After a "most extensive
and crucial controversy," the Board rejected inclusion of the
"R" factor, noting that the evidence was too uncertain for
quantifying a specific high likelihood of pilot avoidance. 57 NRC at
100. (JA). But the Board later took account of the "R" factor as a
material qualitative conservatism, which Utah does not challenge in
this lawsuit. See n. 18, infra.

13



In the end, the Board concluded that the annual probability of

an F- 16 crash into the PFS site would be "4.29 in a million."

57 NRC at 122. (JAj. Consequently, the Board ruled that before

the facility could be licensed, PFS would have to show "that an F- 16

would not penetrate a cask (either as now designed or as it might

be hardened), or that, even if it did, there would be no significant

radiation impact for the public." Id. at 135. (JAj. The Board

agreed with Utah and rejected NRC Staffs argument that "4.29 in a

million" should be accepted as within an "order of magnitude" of

"one in one million" so as to meet the one in one million probability

threshold. The Board explained, inter alia, that the NUREG-0800

four-factor formula was intended to give a conservative upper

bound on aircraft impact probability and that "reformulating the

acceptance criterion in the Staff-proposed manner would amount to

overriding the conservatism that apparently was deliberately built

into the formula." Id. at 134. (JAJ. Thus, the Board called for a

second hearing to consider the "consequences" of an F- 16 crashing

into the site. Id. at 135. (JAJ.
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PFS and NRC staff petitioned for Commission review of the

Board's decision, CLI-03-5, 57 NRC 279, 280 (2003) (JAJ, while

Utah opposed Commission review. See Utah's opposition (April 15,

2003). (JAj. Observing that probability and consequences are

"intimately linked," 57 NRC at 283 (JAj, the Commission held

those petitions in abeyance until the Board concluded its

"consequences" hearing. The Commission noted that "negligible

consequences would make probability irrelevant in the same way a

vanishingly small probability makes consequences irrelevant." Id.

Therefore, the Commission concluded, "if PFS successfully

demonstrates at the anticipated hearing that the posited crashes

would not penetrate a storage cask or, even if they did, would be

unlikely to cause release of dangerous levels of radiation, then the

overall risk is satisfactorily low and there would be no need for the

Commission to undertake review of the probability ruling." Id. at

284. (JAj.

3. The Second Probability Decision

The second phase of the proceeding resulted in two Board
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decisions (LBP-05-29 and LBP-05-12) and a final Commission

decision (CLI-05-19) on military air crashes.

a) LBP-05-29. After much analysis, the Board accepted PFS's

position that the risk question on aircraft crashes could be

separated into three parts: "probability of a crash into the site,

leading to cask/canister breach, leading to radiological

consequences." LBP-05-29 at A- 15. (JA_j. The Board made the

"pragmatic, time-saving decision to have the hearing focus on only

the second factor" (id.), narrowing the second hearing to

the probability that an F- 16, flying through Skull Valley
on its way to the training range, would crash into the
PFS site in a manner that would cause the breach of a
MPC contained in a spent fuel cask (the Overpack),
thereby releasing radiation.

LBP-05-29 at B-1 (public).'" (JA__j. The Board explained that if the

"MPC breach probability exceeds the one in a million per year

1"The Board warned, however, that acceptance of PFS's
approach meant that PFS could well be permanently "forfeiting" the
opportunity to address radiological consequences of a crash-
induced canister breach in the event that it was unsuccessful in
showing a less than one per million annual probability of such a
breach. Id. at A-16 (JA_j; see also LBP-05-12, 61 NRC 319, 324,
325 n. 10 (2005). (JAJ.
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threshold the Commission has established, protection against that

hypothetical crash would have to be incorporated into the design of

the facility and/or the casks." LBP-05-29 at B- l(public). (JA__).

"Conversely," the Board explained, "if such radiation-releasing

accidents are sufficiently improbable, the facility need not be

designed to withstand them and [PFS] would prevail for purposes of

this proceeding." Id. at B-2. (JA_j. The Board emphasized that its

decision was "only to determine whether the actual physical

properties of stainless steel are such that the canister will (or will

not) fail (Le. rupture and allow a release of radiation) in the event of

an F-16 crash." Id. at B-3. (JAj.

(i) The Bounding Event. As an approach to determining the

likelihood of canister failure in the event of an F- 16 crash into the

site, PFS proposed to ascertain what portion of F- 16 crashes on the

site (the likelihood of which the Board had found to be 4.29 per

million/year) would not rupture the interior multi-purpose canister

and therefore would not release radioactive material. Id.

The Board approved this approach. Id. The parties, through
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extensive and sophisticated computer simulations, each analyzed

crashes of F- 16s into a cask at hypothetical angles and speeds to

determine the parameters of a "bounding event"-- Le., a speed and

angle at which a crashing F- 16 can hit a cask and still not breach

the multi-purpose canister ("MPC") containing the spent fuel, in

which case no radioactive material would be released. Id. The

parties

mutually assumed ... that if an aircraft impacts at
an angle equal to or greater than, and at a speed
equal to or less than, those for which analysis
demonstrates non-failure, those impacts would also
not cause failure.

Id. at B-4 n.60. (JAj.

The probability of this set of non-breaching events -- when

subtracted from the total probability of F- 16 crash events -- would

yield an upper bound on the probability of events that may (not

necessarily wi//) breach the MPC. See, e.g., LBP-05-29 at B3-B4.

(JAj. If this upper bound turned out to be less than one in a

million/year, then an F- 16 crash into the PFS facility would not be

a design basis event, as PFS hoped to prove. Id.
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The Board found that the parties' varying analyses, which

assumed slightly different crash speeds and angles, all arrived at a

more or less consistent result: the analyzed crashes would exert a

predicted maximum tensile strain in the canister of less than 10

percent. LBP-05-29 at B-9. (JAj. What the parties disagreed on

was whether such a strain would rupture the MPC. As the Board

described it, the issue upon which the case turned "devolve[d] to

identification of the appropriate method to determine the strain at

which [the] particular stainless steel will fail in tension." Id. at B9-

B10. (JAJ.

PFS and NRC staff advocated reliance on the experimentally

measured response of stainless steel to strain, which showed that

the MPC stainless steel could withstand true strains as much as

90 per cent. Id. at B 1O-B 11, B 13. (JA_J. The Board observed

that under this methodology, the maximum true strain computed

for bounding F- 16 crash events (10 percent) lay well below the 90

percent true strain required to rupture MPC-type stainless steel, as

demonstrated by actual test data. Id. at B- 18. (JAj. The Board
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concluded that an F- 16 crash into a storage cask at a speed equal

to or less than "V" and at an angle from the horizontal equal to or

greater than "6" would not rupture the MPC. Id. at B-18. " (JAj.

Utah disagreed with the Board's reliance on laboratory data to

determine the strain at rupture. Utah advocated applying a civil

engineering design standard used by the Department of Energy

("DOE") and incorporating a "ductility ratio." Id. at B 11-B 13.

(JAJ. Under this standard a component must be "assumed" to

fail at or above a "true strain" of 2.5 per cent. Id. at B11 -B12.

(JAj. This postulated failure strain is lower than the parties'

computed 10 per cent maximum strain for a bounding F- 16 crash

and much lower than the 90 per cent true strain at which stainless

steel was experimentally observed not to fail. 12

1"The values for V and 0 have been labeled "safeguards

information." It should be emphasized that these are simply
bounding values. A crash at a higher speed and/or a shallower
angle will not necessarily breach an MPC. The effects of such
crashes were not determined in the proceeding.

12For the Board's discussion of stress and strain, see LBP-05-
29 at B-10 n.86. (JAJ.
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The Board majority rejected applying the DOE engineering

standard to the F- 16 crash bounding event. The Board found that

the standard applied to carbon steel "structural" members as

opposed to stainless steel "pressure vessels" like the MPC. Id. at B-

12. (JAJ. Also, the standard addressed failure of a load-bearing

steel component by "buckling" or "deformation" in contrast to

"penetration," the failure of concern for air crashes at the PFS

facility. Id. at B- 13. (JAj. The Board noted that Utah urged

adoption of the DOE standard not for any technical reason but

merely because DOE appeared to have done so. LBP-05-29 at B-

4(public). (JAj. The Board also noted that Utah presented no

testimony by the authors of the DOE standard. Id.

The Board observed that Utah did not dispute the strain at

rupture measured in laboratory and other tests, but argued that

use of experimental data was inappropriate because "'real-life

stainless steel will have impurities and irregularities which would

make it fail in tension at a materially lower.. .strain." LBP-05-29 at

B13-B14. (JAJ_. The Board observed the Utah's "propositions
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seem reasonable," but that Utah had "neither submitted nor

pointed to a single piece of experimental evidence supporting

them." Id. at B-14. (JAj.

The majority of the Board found PFS and NRC staffs

methodology strongly supported by laboratory, documentary and

physical evidence and appropriate for analyzing the ability of the

stainless steel MPC to withstand strain without rupturing. LBP-05-

29 at B-5(public). (JAj. The Board majority therefore found it

reasonable to conclude that the MPC would not rupture at the

maximum strain computed by the parties for the bounding F- 16

crash, particularly in view of the experimental observation that

stainless steel could withstand true strain of the order of 90 per

cent without rupturing. Id.

Based on the speeds and angles used to compute the common

maximum strain, a "bounding" speed and angle of impact -- the

"bounding aircraft impact" -- was established. Under the technical

approach accepted by the Board, only F- 16 crashes at a higher

speed than V or lesser angle than 0 could rupture the canister and
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release radioactive material. LBP-05-29, at B- 19. (JAJ_). The

probability of such crashes was referred to in the phase two hearing

as the "unanalyzed event probability" (or "UEP").' 3 The "unanalyzed

event probability" was essentially outcome determinative of the

military air crash issue.' 4 To prevail without addressing the

potential radiological consequences of a crash, PFS needed to

demonstrate, based on statistical analyses of historic crashes, that

the unanalyzed event probability was less than one in one million

per year. To make this showing PFS sought to demonstrate that 80

percent or more of F- 16 crashes into the facility would be at speeds

and angles within the "bounding" event -- i.e., would not breach an

L'As noted, the hypothetical angles and speed used by PFS
and Utah varied somewhat (with PFS assuming a slightly greater
speed and angle than Utah) but resulted in the same basic
maximum strain. The Board found it appropriate to use the "larger
set" -- ie., PFS's hypothetical speed and angle, V and 0 -- as the
bounding event. LBP-05-29 at B- 19. (JAJ. This conservative
approach enlarged the UEP. Again, the "bounding event"' was not a
precise cut-off between crashes that would breach the canister and
those that would not. CLI-05-19, 62 NRC 403, 419 (2005). (JAJ.
Rather, "the actual 'cut-off might well be at higher speeds [and
smaller angles] than the bounding event." Id.

14Seen. 10, supra.
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MPC.1 5 LBP-05-29 at B-3(public). (JA_)J.

(ii) Analyses of historic crash data. Not surprisingly, the

parties disagreed about what historical data were relevant to the

probability computation. As a general matter, Utah sought to

eliminate lower speed crashes from the analysis, which would have

the effect of increasing the "unanalyzed event probability." Data on

actual F- 16 crashes were quite limited, so determining the

probability of crashes at particular speeds and angles proved to be a

challenge.

Of 121 accidents worldwide over a ten year period for which

data were available, PFS identified 61 as relevant to the case. Four

of these turned out to be runway accidents not applicable to flights

over Skull Valley, leaving 57 for the Board's analysis. Utah sought

to eliminate 13 of the 57 accidents. LBP-05-29 at B19-B20.

(JAj. The Board noted that much of the testimony centered on

151f no more than 20% of F- 16 crashes might breach an MPC,
there would be at most a chance of .86 per million/year (Le. 20% of
4.3 x 10-6/yr) that a crash would cause a radiological release. This
is below the Commission's probability threshold for an ISFSI design
basis event.
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which of those thirteen should be included, but that there was little

disagreement on the methodology that should be used to generate

the probabilities once the proper data set was selected. Id. at B-2 1.

(JA_). The Board concluded that all 57 accidents selected by PFS

were relevant.

From a detailed study of the crash reports, the Board found

that over 91 percent of the 57 relevant accidents involved loss of

engine power, and that over 63 percent of those engine failure

crashes followed a flight pattern that was consistent with the

procedures a pilot is instructed to follow after engine loss (to trade

forward speed for higher altitude, thus giving the pilot more time to

attempt to restart the engine prior to ejecting) and the expected

behavior of the automatic flight controls activated in such an

incident. LBP-05-29 at B24-B26. (JA_). Thus, the Board

observed, over 57 percent (.63 x .91) of all relevant historical

accidents followed a pattern resulting in a crash impact speed less

than 250 mph that, at any angle, lies below the bounding speed (V)

for analyzed crash impacts. Id. at B-33 n. 179. (JAj. The Board
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observed that another 10 percent of all relevant crashes were "deep

stall" incidents, a fluttering type of drop that would result in a low

crash speed. Id. at B26-B-27. (JAj. Information from the

aircraft manufacturer confirmed that such "deep stall" crashes

would result in crash impact speeds of no more than 150 mph, even

further below V. Id. at B-27. (JA__J.

In sum, the Board's detailed study of the crash reports showed

that more than two-thirds of all recorded incidents - the 57 percent

involving the expected post-engine-failure trajectory and the 10

percent involving "deep stall" - occurred at a speed less than 250

mph, a speed below V, and would not have penetrated a canister at

the PFS facility and released radioactive material. LBP-05-29 at B-

33 n. 179, B-37. (JA_j. PFS (supported by NRC staff) calculated a

total annual unanalyzed event probability of .737 per million. 16

16 An exhaustive explanation of how this unanalyzed event

probability was arrived at is given in Applicant Exhibit 265 (labeled
"safeguards information"), Dr. C. Allan Cornell, "Probability
Assessment of the Aircraft Crash Impact Hazard for the Private Fuel
Storage Facility." Revision 1, January 2004. (JAj. See in
particular Table VI- 1 at page 51. (JAj.

26



Utah proposed a probability range from 2 per million to 4.08 per

million. Id. The Board observed that since approximately two-

thirds of all historic crashes occurred at a speed of 250 mph or less,

no more than approximately one-third of the crashes being

examined could be expected to be at speeds greater than 250 mph.

The Board explained that even if it "were to assume that all impacts

at 250 mph or above breached a cask (a hypothesis which is

exceedingly conservative given the analyses of crash impacts []), the

overall UEP... cannot reasonably be expected to exceed 1.5 x 10-6,

-- Le., 0.33 x (4.29 per million). Id. Thus, the Board rejected Utah's

probability range:

We cannot give credence to the State's proposed range of
UEPs: since one would expect a not-immaterial
percentage of crashes to occur between 250 mph and the
bounding case of [VI for which non-breach has been
demonstrated, even a very simplistic view of these events
advises clearly that the UEP must be materially less than
1.5 x 10-6.

Id.; see also LBP-05-29, 62 NRC 635, 682-83, 690-91 (2005).

(JA___j.

The Board also examined the principal reason for the
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difference between Utah's result and PFS's (and NRC staffs). As the

Board noted, PFS's computation (confirmed by NRC staff) used a

regression analysis to fit the data with a "continuous 'best fit'

function." Id. at B-36. (JAJ. The Board observed that while there

was "no dispute" by Utah's expert regarding the regression analysis

methodology used by PFS and NRC staff, Utah's expert obtained a

larger overall unanalyzed event probability as the "result of selecting

the worst case methodology for 'fitting' the data by using a

(discontinuous) step function and reducing the data set [on] .

crash events [out of the 57 crash events accepted by the Board]."

Id. at B-36.17 (JA__J. The Board found that Utah had offered "no

particular technical or scientific justification" for use of its

methodology. Id. at B35-B36. (JAJ. The Board noted, however,

that using Utah's "conservative analysis" of breach probabilities

would only increase PFS's number by approximately. 13 per million,

resulting in an unanalyzed event probability of approximately .87

17Utah subsequently requested Board reconsideration and
Commission review of the inclusion of only seven of these historic
crash events that it had sought to exclude. See infra, pp.35, 37.
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per million, which to the Board majority indicated "no credible

argument for the position that the UEP exceeds [one per million]."

Id. at B-37. (JAj.

The Board, 2-1, adopted PFS's prediction for probability of

radioactive material release (which was supported by NRC staffs

independent analysis), and held that the probability of a radiation

release from an F- 16 accident was below the one per million/year

threshold. Judge Lam dissented. LBP-05-29 at D-1. (JAJ.

The Board majority characterized this probability as "only

slightly less than one in a million" and noted that the closeness to

the threshold was a principal reason for Judge Lam's dissent. LBP-

05-29 at B-9(public). (JA_J. The majority emphasized, however,

that four qualitative "materially conservative assumptions"-- two of

which Utah supported-- were built into the probability

calculations,' 8 and provided reassurance that "the probability found

1"The "conservatisms" include the following: 1) PFS's analysis
assumed direct hits that would "maximize" damage, whereas in
reality "a large fraction of such incidents would be expected to be
other than direct hits"; 2) it was assumed that an aircraft hitting
the "skid zone" around the facility would continue undamaged to
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by [PFS] and supported by the Staff is indeed an upper bound, and

that efforts to more closely model reality would make it lower." Id. at

B-41. (JA__j. In short, the majority concluded that "the calculated

probability was pushed closer to the threshold than is realistic."

LBP-05-29 at B-9. (JAJ.

Regarding Judge Lam's dissent, the majority observed that

"although the concerns he expresses might be theoretically valid in

other contexts, the facts and opinions in the record make it clear

that, properly considered, the matters he has raised have no

application here." LBP-05-29 at B-4 1. (JA_j. Noting that the

dissent "focuses on the structural characteristics of the overpack

and argues that a ductility ratio should be used to assess its

hit a canister, even though the aircraft would be unlikely "to
rebound off the desert without damage and without loss of part of
its energy to the ground"; 3) because of the "R" factor, there is some
likelihood that a pilot will make a good faith effort to redirect a
crashing aircraft away from the PFS site prior to ejection; and 4)
PFS presented analyses indicating that the casks could withstand
impacts at higher speeds than the "bounding speed impact." See
LBP-05-29 at B38- B40. (JAj. The first and second of these
conservatisms were supported by Utah's expert witness (Thorne).
Id. at B-38. (JA_.
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integrity," the Board majority stated:

[TIhe record clearly indicates two things: first, the carbon
steel rings confining the concrete can withstand a great
deal more strain before failure than the approximately 2
percent which [Utah's] expert (and the dissent) would
have us use (the evidence indicates that failure strain is
on the order of 50 percent or more for such carbon
steels); and secondly, although of materially lesser
import, the overpack is not serving as a structural
member and therefore would, in any event, not be the
type of component to which a ductility ratio type test
should be applied.

Id. at B-42. (JAJ.

Acknowledging that "the set of crashes for which complete data

is available is relatively small" and noting Judge Lam's discomfort

with the data available, the Board majority noted that PFS's

regression analysis approach -- "applying correlations derived from

the crashes with complete data" in order to make estimates "from

the valid data that are available for the other crashes" -- was a

"standard, commonly-used statistical technique[]" that Utah's "own

expert did not dispute" in principle. Id. (emphasis in original).

With respect to Judge Lam's observations regarding expert

disagreement about "how to fit a curve" to the sparse crash data set,
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the majority noted that Utah's expert had chosen the most

conservative step function alternative and that in any event a "step

function" was not appropriate "because phenomena at the

macroscopic level are not 'quantized."' Id. at B-43. (JA_).

Finally, the Board majority stated that Judge Lam had not

appeared "to give any weight to the large conservatisms which are

built into the analyses -- conservatisms which indicate.. .that these

computations overestimate the probability of an MPC rupture by a

factor of five or even more." Id.

b) LBP-05-12. In this decision, the Board, after hearing

further oral arguments, denied Utah's motion to reconsider LBP-05-

29, 61 NRC 319 (2005). (JAj. Utah argued, inter alia, that the

Board had erroneously deprived Utah of the opportunity to

demonstrate that an accidental F- 16 crash that did not breach a

canister but only damaged the "shielding" (or "overpack")

surrounding the canister, while not releasing radioactive material

might nevertheless increase radiation doses to persons at the

boundary of the facility in excess of regulatory standards and thus
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constitute a "credible" accident. Id. at 321. (JAJ.

The Board reviewed at length the history of the air crash issue

leading to its decision in LBP-05-29 and found that Utah had never

raised radiological consequences from loss of shielding as an issue

until its reconsideration motion. Id. at 321-29. (JA_J. The Board

acknowledged that the word "canister" was used only infrequently

but observed that in the context of the entire phase two hearing and

extensive lead-up it was clear that "cask breach" was understood by

all to mean "canister puncture." Id. at 327 n. 13. (JAj. The Board

found that everyone in the proceeding had focused solely on the

probability that an F- 16 crash would breach the internal canister

and cause a release of radioactive material. Id. at 327. (JAJ.

The Board explained that Utah did not point to a single

instance where it had focused on site-boundary radiation doses

arising solely out of a reduction in shielding. Id. at 327 n. 13.

(JA___. The Board also pointed out that Utah's earlier "offer of

proof' as to "radiological consequence" put forward "material

bearing only on radiological releases escaping from (or criticality
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stemming from) a punctured canister, and made no mention of the

possibility of increased radiation resulting from diminished

shielding." Id. at 328. (JA__j. Finally, the Board indicated that the

lack of expressed concern with the "lesser problem of diminished

shielding" was not surprising, being consistent with an earlier Board

opinion on seismic matters. Id. at 329. (JAj. There, the Board

had found that "an acceptable approach to remediating... a reduced

shielding situation, before unacceptable radiation doses are

incurred, may be a very simple one - erecting temporary shielding to

buttress the compromised shielding." Id.

Utah also argued that the flight crash data relied on by the

Board was both over and under inclusive. Utah argued that the

Board had improperly included seven low-speed crashes and

improperly excluded consideration of side impacts to a second cask

following a first F- 16 strike to the top of another cask. Altering the

data set as requested by Utah would increase the "unanalyzed event

probability." Id. at 333. (JAj).

(i) The seven disputed crashes involved low-speed take off or
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landing accidents. Utah argued that the data should be eliminated

because an F- 16 could not take off or land in Skull Valley. Id. at

334. (JAj. But the Board found that the seven crashes were all

initiated by engine failure, which could occur over Skull Valley. Id.

at 335. (JAJ. Although the seven crashes involved pilots taking

certain last-minute actions at low speed and relatively low altitude,

the Board found no reason to believe that the crash speed would be

outside the low speed range of most loss of engine power crashes

(since pilots are trained to trade forward speed for higher altitude).

Id. at 336. (JA_j. The Board said that "while it is possible that

the pilots' actions caused the [landing accident] crash speeds to be

somewhat different than might have occurred without those actions,

these seven events are fairly representative of one end of the range

of crash scenarios." Id.

(ii) Utah argued that the Board erred in implicitly finding that

a neighboring cask could not suffer a high-speed damaging side

impact from a crashing plane that had grazed the top of another

cask without damaging it. Id. Utah asserted that any top impact
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with a greater horizontal speed than the bounding speed must be

considered an "unanalyzed" side impact to neighboring casks and

added to the total unanalyzed event probability. Id. at 337. (JAj.

The Board observed that such grazing or "topping" incidents

seemed unlikely. It found that the only way an aircraft hitting the

top of a cask could continue unimpeded to strike the side of the

next cask would be if it struck a glancing blow to the far side of the

cask (Le., if only a small portion of the F- 16's fuselage hit the cask

top). Id. at 338-39. (JA_j. The Board nevertheless acknowledged

this possibility and examined whether accounting for these side

impacts -- which involved reallocating some impacts from "top" to

"side" impacts -- would affect the overall unanalyzed event

probability. Id. at 339. (JA_j. The Board found that, while

reallocating some top impacts to side impacts would increase the

unanalyzed event probability, the resulting small increase still left

the total unanalyzed event probability well below the one per million

threshold. Id. at 340-41. (JA__).

The Board also reaffirmed its decision to rely on observed
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physical properties of the MPC steel under strain rather than on

engineering design standards. Regarding Utah's continuing

argument that the Board should accept the same "ductility ratio"

used in a DOE standard for failure of steel, the-Board clarified that

it was not in principle opposed to applying a "ductility ratio" for the

particular type of tensile rupture failures at issue. Id. at 333.

(JA_j. The Board observed, however, that neither Utah nor any

other party had proposed or suggested such a case-specific ductility

ratio. Id.

c) CLI-05-19. Utah sought Commission review of some of the

Board's rulings pertaining to the air crash contention, including:

loss of shielding/damage to overpack, the appropriate methodology

for computing failure strains of the MPC, and, regarding

computation of the unanalyzed event probability, the inclusion and

exclusion, respectively, of the seven low-speed crashes and side

impacts following top impacts. Utah also asked the Commission to

reconsider conclusions from the initial threshold probability phase

-- the threshold probability standard for credible accidents at the
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PFS facility, and the rejection of cruise missile accidents as

statistically significant in computing the cumulative probability of

air crashes into the PFS site from military activities. In CLI-05-19,

62 NRC 403 (2005) (JAj, the Commission by a 4-1 vote (with

Commissioner Jaczko dissenting) denied Utah's petition for review

and upheld the Board (and earlier Commission) rulings on the

specific issues raised by Utah in its review petition. CLI-05-19

constitutes the agency's final decision on the military air crash

contention.

II. NEPA-Terrorism

In 2001, Utah submitted a late-filed contention RR, seeking,

inter alia, to compel NRC staff to analyze, in the PFS project's EIS,

environmental impacts that could result if terrorists attacked the

facility. Utah's Request for Admission of Late-Filed Contention RR

at 3 (Oct. 10, 2001). (JAJ_). The Board denied this contention, but

referred the matter to the Commission. LBP-0 1-37, 54 NRC 476

(2001). (JAj.

The Commission affirmed the Board's ruling, concluding that a
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review of environmental impacts from terrorism was not appropriate

for this project's EIS, nor for NRC's NEPA reviews generally. CLI-02-

25, 56 N.R.C. 340, 343, 357 (2002). (JAj. The Commission

noted that NEPA covers only foreseeable impacts "proximately

caused" by the agency's actions. Id. at 348-49. (JAj. The

Commission determined that "the causal relationship between

approving the PFS facility and a third party deliberately flying a

plane into it is too attenuated to require a NEPA review, particularly

where the terrorist threat is entirely independent of the facility." Id.

at 350. (JAJ.

The Commission then considered whether NEPA analysis of

terrorism would nonetheless aid NRC's licensing decisions. Id at

350-54. (JAJ. Because neither the Commission nor Utah could

come up with a viable method for determining the probability that

terrorists would attack PFS or any specific facility, and because the

PFS facility seemed an unattractive terrorist target due to its

"remote, desert location," the Commission found that a NEPA-

terrorism analysis would contribute minimally to the licensing
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Proceedings. Id.

Finally, the Commission reasoned that even if NRC did conduct

the requested analysis, security constraints would likely prevent

public release of much of the information produced. Id. at 354-56.

(JA_J. In the Commission's view, "[sluch NEPA reviews [if publicly

available] may well have the perverse effect of assisting terrorists

seeking effective means to cause a release of radioactivity with

potential health and safety consequences." A. at 355. (JAJ). The

Commission said that because, in non-NEPA contexts, the agency

already "[reviews] terrorism from nearly every conceivable angle," a

primarily non-public NEPA study of terrorism would be largely

"duplicative." Id. at 356-57. (JA_j.

III. Reopening the NEPA Record - Claim of Changed DOE Policy

In September, 2004, the Board closed the adjudicatory record

for the PFS licensing proceeding, seemingly ending a hearing

process that had already lasted seven years and spawned dozens of

adjudicatory decisions. LBP-05-05, 61 NRC 108, 111 (2005)

(JAj; CLI-05-12, 61 NRC 345, 346 (2005). (JAj. In November
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of 2004, however, Utah filed a motion to reopen the adjudicatory

record. 61 NRC at 112. (JA_j. Utah pointed to informal

comments by a DOE official regarding DOE's waste acceptance

policy. These comments, Utah argued, raised doubt about whether

DOE would accept spent fuel stored in ISFSI containers "as-is" for

shipment to the Yucca Mountain permanent waste repository. Id.

The Board found that Utah's new evidence on the acceptability

of ISFSI containers did not meet the high threshold, set out in NRC

regulations, for reopening a closed adjudicatory record. Id. at 115,

124. (JAJ. The Board found that the DOE official's informal

comments, which it considered ambiguous, could not reasonably

support a finding that DOE was no longer willing to accommodate

PFS's proposed containers. 61 NRC at 125. (JAj. The Board

acknowledged, though, that a demonstrated change in DOE policy

might conceivably have justified reopening the record. Id. at 118.

(JA_J. The Commission found the Board decision reasonable and

upheld it. 61 NRC at 354. (JAJ.

In September of 2005, it again appeared that the PFS
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proceedings had reached an end, with the Commission authorizing

NRC staff to issue a license to PFS. See 62 NRC 403. (JAj. Two

months later, however, Utah again filed a motion to reopen the

record. CLI-06-03, 63 NRC 19, 21 (2006). (JAj. This time, it

submitted more credible evidence - official DOE press releases -

showing that DOE was indeed developing a new waste-acceptance

plan centered upon shipping waste to Yucca Mountain in

standardized DOE canisters. Id. at 25. (JAJ. Off-site

repackaging of PFS-stored fuel before shipment to Yucca might

therefore be required.

Utah filed this motion directly with the Commission. The

Commission determined that Utah still had not met the high

threshold for reopening a closed record. The Commission reasoned

that the FEIS already had sufficiently documented the relatively

minor additional impacts that could result from the DOE policy

shift. Id,. at 29. (JAj. Moreover, given that several

decommissioned plants already store fuel in PFS-style canisters but

lack repackaging capabilities, there was reason to think that DOE
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would still ultimately adapt its policies to account for fuel stored in

PFS-style canisters. Id. at 25-26. (JAj. Given the high legal

standard for requiring EIS supplementation, the Commission found

supplementing the FEIS unwarranted. Id. at 28-29. (JAj.

IV. Environmental Justice

The Skull Valley Band of Goshute Indians, via its leadership,

entered into an agreement with PFS to lease tribal land as a site for

PFS's proposed ISFSI. LBP-02-08, 55 NRC 171, 174 (2002). (JAj.

The Band also intervened in PFS's NRC licensing proceeding to

support granting the license.

Not all of the Band's members, however, supported the

proposed project. OGD, a group that includes some dissenting

Band members, CLI-04-09, 59 NRC 120, 122 n.1 (2004) (JA)J,

and is opposed to the PFS project, see OGD Br. at 5-6, intervened in

the licensing proceeding. One of OGD's contentions claimed that

granting the license would not comport with "environmental justice"

and thus violates NEPA. 55 NRC at 175. (JA j. As originally

formulated, this contention claimed that the PFS facility's
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environmental impacts would be environmentally unjust to the

Band as a whole. Id.

Subsequently, a dispute arose between OGD and the Band

leadership regarding the leadership's legitimacy and its handling of

tribal finances. Id. OGD alleged that Band leadership corruptly was

refusing to allow PFS lease proceeds to be used for the dissenting

members' benefit. Id. at 180. (JAj__. OGD did not, however, seek

to amend its environmental justice contention to incorporate its new

allegations. CLI-02-20, 56 NRC 147, 157 (2002). (JAj.

PFS moved for summary disposition of OGD's environmental

justice contention, arguing that once the Band leadership had

formally sanctioned the project, it was not NRC's place to investigate

whether the project was truly in the Band's best interests. 55 NRC

at 175. (JAj. The Board granted PFS's motion in part, rejecting

OGD's arguments that the project's "small to moderate"

environmental impacts were environmentally unjust. 56 NRC at

154 (JAj; 55 NRC at 175. (JAJ. But the Board denied PFS's

motion as to OGD's corruption charges. Id. The Board reasoned
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that OGD members, if indeed they were being denied PFS lease

funds, would be left to suffer the PFS facility's environmental

downside without enjoying its economic benefits. Id. at 197.

(JAj.

The Board ordered a hearing to investigate how the Band's

leadership had been managing distribution of lease funds. Among

other things, the Board expected that the hearing would require the

Band to produce an "accounting" of its relevant activities, showing

funds received as well as "the manner in which those funds were

distributed to individuals in the Band, expended on goods or

services, or deposited to the Band's accounts; and.. .the manner in

which those funds were later distributed or put to other uses." Id.

at 199. (JA_j. The Board also suggested that the Band's leader

might supply written testimony at the hearing. Id.

On interlocutory appeal, the Commission reversed the Board's

partial denial of the PFS motion. Id. at 160. (JAj. The

Commission reasoned that: (1) the disparate impacts claimed by

OGD were economic, not environmental; (2) the claim improperly
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attempted to split the Band into subgroups to create an artificial

disadvantaged group for environmental justice purposes; (3) the

specific claim at issue had never actually been included in a

contention before the Board; and (4) the proposed investigation of

internal tribal financial practices would exceed NEPA's bounds and

would transgress established federal policy on non-interference with

tribal self-governance. Id. at 150. (JAj. This sort of

investigation, the Commission contended, would be best left to

agencies with more expertise than NRC. Id. The Bureau of Indian

Affairs (BIA) supported this view. Id. at 160. (JAj.

OGD later moved to reopen the contention, citing Band leader

Leon Bear's criminal indictment for, among other things,

"embezzlement, misapplication, and conversion to his own use of

funds belonging to the Skull Valley Band." 59 NRC at 123-24.

(JAj. The Commission denied OGD's motion, reasoning that it

had initially dismissed OGD's contention due to the scope of the

proposed hearing and the nature of the OGD claim, not the claim's

merits. Id. at 124. (JA__j.
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V. Mootness

On September 7, 2006, BIA rejected the PFS land lease (to use

Goshute land for the ISFSI), see OGD Br. at Add. 20, and the

Bureau of Land Management (BLM) disapproved PFS's application

for rights of way to transport spent fuel to the site. See id. at Add.

1-19. These agency decisions are reviewable in court, though PFS

and the Band have yet to seek judicial review.

SUMMARY OF ARGUMENT

1. Air crash. It is evident from the record that NRC took great

care to consider the positions of all parties on the underlying

complex and technical issues - finding in favor of Utah in the first

"probability" phase - and to give reasoned and thorough bases for

its conclusions on the issues Utah has raised in this lawsuit.

(a) NRC's threshold annual probability standard for credible

accidents at an ISFSI -- one in one million -- reflects a reasonable

policy judgment, based on sound science: in terms of radiological

consequences posed by accidents, ISFSIs are more like a GROA

than a nuclear power reactor. The differences between a GROA and

47



the proposed ISFSI cited by Utah relate to the probability that an

accidental crash will lead to radioactive releases at the respective

facilities, not the magnitude of the releases.

(b) Utah claims that NRC unreasonably cut short the air crash

proceeding by refusing to restart the phase two hearing to receive

Utah's evidence on loss of shielding dose consequences from

damage to the cask "overpack." Quoting snippets from the record,

Utah maintains that it had adequately raised this issue in the

context of the phase two "probability" hearing. But the Board and

Commission thoroughly canvassed the record and reasonably found

that Utah had never raised the loss-of-shielding issue. Instead, all

of the parties and the Board focused exclusively on the probability

that a crashing F- 16 would breach the internal canister and thus

cause a release of radioactive material. All parties understood the

resolution of this issue to be outcome determinative. In any event,

NRC had already found in the prior "seismic" phase that a loss-of-

shielding had dose consequences far below regulatory limits.

(c) Contrary to Utah's argument that NRC arbitrarily applied
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the one in one million threshold annual probability standard as a

"bright-line" rule, the final calculated "unanalyzed event probability"

of .737 per million was comfortably far from "on the line." Thus,

NRC did not have to reach the potentially difficult question whether

the threshold question should be applied as a "bright-line" rule.

Moreover, NRC's refusal to "round up" or apply an "order of

magnitude" approach was reasonable, where four large and material

"conservatisms" (which, although ignored by Utah here, received

substantial support from Utah's own witness) served to increase the

calculated probability, satisfying NRC that the final calculation was

a conservative "upper bound."

(d) NRC chose a reasonable methodology to predict the failure

point of the stainless steel internal canister hit by a crashing F- 16:

a laboratory-based methodology, premised on examination of the

actual physical properties of the particular type of steel at issue

under "loadings" analogous to those resulting from an F- 16 crash.

NRC adequately explained why this approach was preferable to

arbitrarily following a standard used by DOE, as Utah urged. The
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DOE standard simply "assumed" failure at a "specific ductility

ratio," developed for a different type of steel ("carbon" steel versus

"stainless" steel) and for a different type of loading ("buckling" rather

than "rupture") than those at issue. NRC had discretion to use its

own rational methodology in its own proceeding and was not

obligated to "defer" to another agency's choice.

(e) NRC reasonably excluded the risk of a cruise missile strike

at PFS's proposed facility from the calculation of "cumulative"

probability of an air crash at the facility. It did not, as Utah now

suggests, simply exclude Utah's calculation as being "too high."

Rather, NRC excluded such crashes because of undisputed official

statements showing that standard Air Force procedure regarding

cruise missile launches in the Skull Valley vicinity made the

probability of cruise missile crashes into the proposed facility

essentially zero.

(M) In its remaining arguments, pertaining to various inclusion

and exclusion of data and data modeling techniques affecting the

probability calculation, Utah contends that NRC acted arbitrarily
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and capriciously by not always "apply[ing] the more conservative of

two inputs." Br. at 42. Utah fails to address, much less rebut, any

of the reasons given by NRC for its decisions on the various listed

issues. Utah's basic position is that NRC must adopt "conservatism

for conservatism's" sake, regardless of technical justification or

accuracy. NRC has never applied such an arbitrary regulatory

approach and was not obliged to do so here.

Utah also attempts to paint NRC's decision as arbitrary by

showing how several different inputs would have resulted in an

overall probability calculation closer to or exceeding the one in one

million/year standard. Again, however, Utah ignores the four

significant conservatisms factored into NRC's final probability

calculation, which reasonably satisfied NRC that the final number

was an upper bound.

2. NEPA-Terrorism. As the Supreme Court has made clear,

NEPA requires agencies to analyze only impacts that their actions

"proximately cause." Here, NRC permissibly decided not to analyze

the environmental impacts of hypothetical terrorist attacks.
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Intervening criminal terrorist acts break the chain of proximate

causation between licensing the PFS facility and terrorist-caused

environmental effects. Utah's brief ignores the proximate cause

requirement entirely. Utah's brief also fails to rebut NRC's

alternative rationale that a terrorist attack at PFS's "remote, desert

location" is particularly unlikely.

Moreover, as the Commission observed, neither of NEPA's twin

goals would be furthered by looking at terrorism risks in the EIS.

First, analyzing highly speculative, impossible-to-quantify risks of

terrorism at a relatively unattractive terrorist target would add little,

if anything, to the agency's overall NEPA cost-benefit analyses of the

PFS facility, or to the various other terrorism analyses NRC already

undertakes outside NEPA. And, second, given security concerns,.

results of this analysis would likely be unavailable to serve NEPA's

public information goal.

3. Reopening the NEPA Record. DOE's recent decision to alter

its nuclear waste acceptance policy for Yucca Mountain does not

require NRC to reopen its PFS licensing proceedings and
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supplement the FEIS.

No FEIS supplement or reopened hearing was necessary

because the FEIS already shows that additional environmental

impacts arising out of the DOE policy shift would be minimal.

Consequently, neither legal standard applicable to Utah's motion to

reopen is satisfied. First, Utah's new evidence does not render

"likely" a materially different outcome in NRC's PFS licensing

proceedings, as must be shown under NRC regulations governing

the reopening of closed adjudicatory records. Second, DOE's policy

shift does not "seriously" alter the environmental landscape depicted

in the FEIS.

4. Environmental Justice. OGD's allegations of corruption

within the Skull Valley Band, if true, may describe an injustice, but

they do not describe the sort of injustice cognizable under NEPA.

The claimed injustice is that the Skull Valley Band's leaders are

retaliating against a small subset of Band members, who have

objected to the PFS project, by denying these members their fair

share of the PFS lease proceeds. OGD argues that the Licensing
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Board was correct when it tried to stretch the concept of

"environmental justice" to include this intra-tribal corruption claim.

The Commission, however, acted reasonably in disagreeing with

OGD and the Board, given the artificial nature of this supposed

"environmental justice" claim as well as its focus on economics

rather than the environment.

The Commission also set out several other, independently

sufficient, justifications for its decision not to allow the Board-

ordered corruption hearing. These include: the attenuated causal

connection between the NRC licensing decision and the corrupt

handling of lease proceeds; the risk of diluting NEPA via extensive

non-environmental reviews; NRC's lack of experience and expertise

in investigating corruption; the federal policy of non-interference

with tribal self-governance; and OGD's failure to include these

corruption allegations in a contention during the Licensing Board

proceedings.

The Argument section in OGD's brief, however, contains no

reference whatsoever to these Commission justifications.
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Consequently, OGD has waived any challenge to these Commission

justifications, leaving this Court without sufficient basis to grant the

relief OGD seeks.

V. Mootness.

The PFS licensing proceedings are not moot. The recent BIA

and BLM decisions on the lease and rights-of-way, respectively, are

still subject to judicial review, and BLM has expressed willingness to

reconsider its right-of-way decision in the future. If reversals of

these decisions occur, PFS, with its NRC license in hand, would

then be free to proceed with the ISFSI project, barring further

complications. In contrast, if the NRC license were vacated due to

supposed mootness, reversals of the BIA and BLM decisions would

not leave PFS free to begin its project. Rather, PFS would need to

seek a new NRC license. Because these important legal interests

remain at stake, the case is not moot.

ARGUMENT

Standard of Review

1. The scope of review for NRC's air crash decision is the
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"arbitrary and capricious" standard of the Administrative Procedure

Act, 5 U.S.C. § 706(2)(A). This review standard is "narrow and a

court is not to substitute its judgment for that of the agency." Motor

Vehicle Manufacturers Ass'n v. State Farm Mutual Automobile

Insurance, 463 U.S. 29, 43 (1983). Under "familiar and well-

established principles," an agency decision reviewed under the

arbitrary and capricious standard "must be upheld as long as [the

agency] 'examine[d] the relevant data and articulate[d] a satisfactory

explanation for its action including a 'rational connection between

the facts found and the choice made."' Milk Industry Foundation v.

Glickman, 132 F.3d 1467, 1476 (D.C. Cir. 1998) (citations omitted).

In a case like this, involving examination of an agency s

"scientific determinations" and "predictions[] within its area of

special expertise" as "opposed to simple findings of fact," a

"reviewing court must generally be at its most deferential."

Baltimore Gas & Electric Co. v. NRDC, 462 U.S. 87, 103 (1983). This

is "particularly true" where, as here, the case calls for review of an

agency's use of "predictive models," because "their scientific nature
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does not easily lend itself to judicial review." West Virginia v. EPA,

362 F.3d 861, 868 (D.C. Cir. 2004) (citations and internal quotation

marks omitted).

In sum, in reviewing the type of "highly complex and technical"

issues resolved in NRC's air crash decision, id. at 868, a court "must

look at the decision not as the chemist, biologist or statistician.. .but

as a reviewing court exercising [its] narrowly defined duty of holding

agencies to certain minimal standards of rationality." Allied Local

and Regional Manufacturers Caucus v. EPA, 215 F.3d 61, 73 (D.C.

Cir. 2000) (quoting Ethyl Corp. v. EPA, 541 F.2d 1, 36 (D.C. Cir.

1976 ) (en banc)).

2. The "arbitrary and capricious" standard also applies to

judicial review of agency decisions under NEPA. Marsh v. Oregon

Natural Resources Council, 490 U.S. 360, 375 (1989). In this case,

therefore, it covers NRC's decisions regarding (1) NEPA review of

terrorism, see San Luis Obispo Mothers for Peace v. NRC, 449 F.3d

1016, 1028 (9th Cir. 2006), pet. for cert. pending, No. 06-466 (S. Ct.)

(looking for "reasonableness"), (2) the scope of NRC's environmental
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justice analysis, see Communities Against Runway Expansion, Inc. v.

Federal Aviation Administration, 355 F.3d 678, 689 (D.C. Cir. 2004)

(noting that NEPA does not require agencies to conduct

environmental justice analyses, but that, if conducted, such

analyses will be subject to arbitrary and capricious review), and (3)

supplementation of the PFS project's FEIS to reflect an apparent

recent shift in DOE's spent-fuel acceptance policy. National

Committee for the New River, Inc. v. FERC, 373 F.3d 1323, 1330

(D.C. Cir. 2004).

An even more deferential review standard applies to NRC's

decision not to reopen its closed adjudicatory record to assess this

apparent DOE policy shift in an adversarial setting. When a

petitioner has requested that an agency reopen a closed proceeding

to consider new evidence, and the agency has denied this request, a

court reviewing this agency denial "may reverse only upon a

showing of the clearest abuse of discretion." Advanced

Communications Corp. v. FCC, 376 F.3d 1153, 1156 (D.C. Cir. 2004)

(internal quotation marks omitted).
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I. NRC Reasonably Found that a Military Air Crash into the
PFS Facility that Releases Radioactive Material was not a
Credible Accident

Utah attempts to create the impression that NRC's decision on

the air crash issue was concluded in haste. Br. at 7-8. This an

unfounded suggestion, belied by the multi-year (and multi-decision)

NRC review of the issue, the split Board and Commission views, and

the lengthy and comprehensive majority opinions. It is evident that

NRC carefully considered the air crash issue and gave a reasoned

and thorough basis for its decision.

A. NRC's Adoption of a Threshold Annual Probability
Standard of One in One Million for Credible
Accidents at the PFS Facility was a Reasonable
Policy Judgment

Utah argues that NRC, in adopting the same threshold

probability standard as a GROA (one per million), unreasonably

failed to take into consideration Utah's evidence purportedly

showing that the "'risks associated' with ISFSIs are greater than

those posed by a GROA." Br. at 20. But, with the exception of the

affidavit of one of Utah's witnesses (discussed infra), the
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comparative evidence (Br. at 20-21) Utah claims NRC ignored1 9

consisted solely of differences between the GROA and the PFS

facility that go not to the radiological consequences of an air crash

but to the probability that an accidental crash will lead to radioactive

releases at the respective facilities.

For example, the Commission noted that the difference in the

number of casks at the two facilities "increases the probability of a

hit, but does not increase the potential consequences of a hit." Id.

at 410. (JAJ. The Commission likewise noted that "Utah's

argument [that] the proposed PFS facility is unlike the planned

geologic repository in that PFS cannot control military overflight of

the facility, goes to probability of crash, not the similarity of the

consequences." Id. at 410 n.31. (JA9).

Moreover, contrary to Utah's claim, the Commission squarely

addressed the affidavit of Utah's witness Dr. Resnikoff regarding

19 In its brief (at 20-2 1), Utah cites. the fact that the GROA is

surrounded by walls and the PFS facility is not; the fact that spent
fuel will be stored in concrete casks at the PFS facility and steel
shipping casks at the GROA; and the fact that the PFS facility
would be located below a military flight path and the GROA is not.
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comparative dose consequences of an accident at the PFS facility

and the GROA. The Commission observed that Dr. Resnikoffs

affidavit did not describe the input assumptions used to determine

the dose or cite any differences in the physical nature of the

facilities, both of which are significant to a dose analysis. CLI-01-

22, 54 NRC at 265 n.42. (JAJ. The Commission therefore

concluded that the affidavit was not "sufficiently probative." Id.20

Ultimately, the appropriate threshold probability standard for

the proposed ISFSI called for a fundamental decision by NRC about

risk tolerance. This type of "'determination of endangerment to

public health"' inherently involves not only "assessment of scientific

evidence" but also science-based "policy judgments," see

Massachusetts v. EPA, 415 F.3d 50, 58 (D.C. Cir. 2005) (citation

omitted), cert. granted, 126 S.Ct. 2960 (2006), by the agency "vested

by. Congress with administration of the statute." AT&T Corp. v. FCC,

2 0See also LBP-01-19, 53 NRC at 426. (JA J.
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220 F.3d 607, 627 (D.C. Cir. 2000).21 "[Blecause of the need for

expertise and judgment, the drawing of the lines" on such science-

based policy judgments "is ultimately within the jurisdiction of the

[agency]"' and "'must be sustained absent arbitrary action."' Id.

(quoting Indian Health Service, Oklahoma City v. FLRA, 885 F.2d

911, 917 (D.C. Cir. 1989). See also Massachusetts, 415 F.3d at 58

(quoting Envtl. Def. Fund v. EPA, 598 F.2d 62, 82 (D.C. Cir. 1978)) (a

"reviewing court will uphold agency conclusions based on policy

judgments when an agency must resolve issues on the frontiers of

scientific knowledge") (internal quotation marks omitted).

NRC emphasized that its decision on the appropriate

probability standard for the proposed ISFSI was "not a question of

fact, but a question of law and policy." CLI-01-22, 54 NRC at 264.

(JAj. NRC explained that its approach to the proposed ISFSI

probability standard was to "examine the risks associated with

21See also Siegel v. AEC, 400 F.2d 778, 783 (D.C. Cir. 1968)
(Congress enacted a "regulatory scheme [in the Atomic Energy
Act].. .virtually unique in the degree to which broad responsibility is
reposed in the administering agency").
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[nuclear reactors and a GROA] to determine which is most

comparable to the proposed ISFSI." Id. at 260. (JA_j. (emphasis

added).

Utah now claims that NRC "lacked a reasoned basis for saying

that ISFSIs are more like a GROA than like nuclear plants" (Br. at

22), but it cannot seriously question NRC's scientific and technical

conclusion that, with respect to the radiological risk to public health

and safety posed by accidents, ISFSIs "resemble a GROA more than

a nuclear power reactor." Id. at 265 (JA__) (explaining that the

danger of irradiated fuel in a reactor is the "'presence of a driving

force behind dispersion,' such as heat and pressure, neither of

which is present in an ISFSI" and that "the radiological source term

is lower at an ISFSI than at a reactor," both because "the spent fuel

has decayed over time prior to placement in an ISFSI" and because

"there are fewer fuel assemblies in an individual cask than in a

reactor"). NRC's "scientific determination[s]" receive the "most

deferential" level of review. Baltimore Gas, 462 U.S. at 103.

Utah also faults NRC for "not even consider[ing] an in-between
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standard" (Br. at 22), something Utah never raised before the Board

or the Commission until its final review petition. See CLI-05-19, 62

NRC at 410. (JAj. Again, however, NRC's decision ultimately

reflects a science-based policy judgment, based on radiological

accident consequences. That NRC could have "drawn the line" on

risk tolerance differently does not render its decision arbitrary where

the agency offered a "rational connection between the facts found"

(Burlington Truck Lines, Inc.. v. United States, 374 U.S. 156, 168

(1962)) -- that the radiological consequences from an accident at an

ISFSI would be similar to those at a GROA - and "the choice made"

(id.) - to adopt a probability and design basis standard consistent

with that used for a GROA rather than the more stringent one in ten

million standard applicable to reactors. See Baltimore Gas, 462 U.S.

at 105 (it "is not our task to determine what decision we, as

Commissioners, would have reached"); State of New York v. EPA,

413 F.3d 3, 31 (D.C. Cir. 2005) (fact that "evidence in the record

may also support other conclusions" does not prevent reviewing

court "from concluding that [the agency's) decisions were rational
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and supported by the record") (citation and internal quotation

marks omitted).22

B. NRC Reasonably Refused to Restart the Second Phase
Hearing to Hear Utah's Evidence on Radiological
Consequence of Damage Only to the Overpack

Utah claims that NRC unreasonably refused to hear Utah's

evidence regarding the loss of radiological shielding from damage to

22Utah suggests incorrectly that NRC's threshold probability
decision is inconsistent with prior NRC statements comparing a
GROA to spent fuel storage facilities under 10 C.F.R. Part 72. Br.
at 22. First, Utah quotes misleadingly from a section of NRC's 2001
rule regarding spent fuel disposal at Yucca Mountain noting that
there are "'important differences"' between 10 C.F.R. Part 72
facilities and the GROA facilities that make it "'impractical to
merely adopt the requirements of the current part 72."' Br. at 22
(quoting 66 Fed. Reg. 55,732, 55,740 (Nov. 2, 2001)). Utah omits
the sentence immediately following, where NRC also noted that it
"has used and adopted relevant portions of existing regulations...
including part 72, to the extent practical, during the development of
proposed part 63." (emphasis added). Utah also quotes an earlier
Board finding that "'[tihe risks of ISFSI storage are also very
different from those posed by the safe disposal of the irradiated fuel
in a geologic repository."' Br. at 22 (quoting from LBP-00-06 at 30).
As evident from the face of the quotation, the Board here was
referring to risks of permanent "disposal" in an underground
repository, not temporary "storage" in a GROA. The quoted Board
statement is in no way at odds with NRC's conclusion that the
radiological consequences of an accident at a GROA, also involving
temporary storage, would be similar to those at an ISFSI.
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the cask "overpack." Br. at 23-32. Utah maintains that the loss-of-

shielding/overpack issue was preserved as an issue in the phase

two hearing and known to the other parties and the Board. Br. at

24.

But the Board and the Commission found it abundantly clear

from the record as a whole that Utah had never raised the loss-of-

shielding issue during the hearing itself or the lengthy lead-up to

the hearing. Rather, as the Board and the Commission explained,

Utah attempted to recast its position only after the phase two

hearing was over and the Board had rendered its decision (LBP-05-

29) on the probability of a canister breach from an F- 16 crash.

See 62 NRC at 414 (JA_J; 61 NRC at 329. (JAJ. Indeed, as

evident from the Board's various references to the issue in LBP-05-

29, the Board itself viewed the issue as one involving only the

probability of a breach of the MPC from an air crash. See Facts, pp.

16-17.23

23A likely reason for the Board's assuming that reduction of
shielding by itself was not a concern of the parties was evidence
previously introduced with regard to earthquakes showing that

66



It is also revealing that neither PFS nor NRC staff presented

any evidence whatsoever pertaining to damage to the overpack

without a consequent breach of the MPC, which they surely would

have done had loss of shielding been at issue. Both forcefully

disagreed with Utah's position that the issue had been preserved as

a subject of the phase two hearing.24 Indeed, as the Commission

noted, NRC staff pointed out in opposing Utah's reconsideration

motion that "Utah never even mentioned the phrase 'loss-of-

shielding' in any of the 15 pre-hearing conferences leading up to the

second hearing." 62 NRC at 414. (JAj. The Commission also

noted that in oral argument before the Board on Utah's

reconsideration motion "Utah could not point to any time when it

specifically made this argument." Id. at 414 n.44. (JAj.

In sum, given the lengthy proceedings that had already taken

dose consequences of shielding reduction were very small and
readily remediable. See n.26, infra.

24See PFS's responses, at 4-5 (March 21, 2005) (JA__, 10-15
(July 8, 2005) (JAj; NRC staffs responses, at 2-4 (March 21,
2005) (JAJ, 14-18 (July 8, 2005) (JAj.
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place, the "extraordinary resources on the probability issues as

originally framed," and the parties' clear understanding prior to the

phase two hearing that a decision regarding the probability of a

canister breach from an air crash would be outcome

determinative,25 it was not arbitrary for NRC to conclude that

restarting the phase two hearing would be "patently unfair to PFS,

NRC staff, and the Board." Id. at 415. (JA_J. NRC is not obliged to

"disregard its procedural timetable every time a party realizes[] that

maybe there was something after all to a challenge it either

originally opted not to make or Which simply did not occur to it at

the outset." Union of Concerned Scientists v. NRC, 920 F.2d 50, 55

(D.C. Cir. 1990).

Utah (Safeguards Br. at 25-26), cobbles together various

quotations from the record to show that it "was concerned with

2'lndeed, the Board fairly warned that, in the interest of
concluding the already multi-year proceeding, PFS might well be
forfeiting a later hearing on radiological dose "consequences" if, in
the phase two "probability" hearing, it could not successfully
demonstrate a less than one per million/year probability of a
canister breach from an F- 16 crash. See n. 10, supra.
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damage to the overpack," claiming that there "would have been no

reason for [it] to assess whether an accident would damage only the

overpack - or to argue that overpack damage could compromise

radiation containment - if the State was concerned exclusively with

whether the canister would rupture." Br. at 24, 27. Utah also

closely parses terminology used by the Board, citing various

instances where the Board referred to "penetration" of a "cask" as

opposed to "perforation" of a "canister." Br. at 31.

But such snippets from the record, when assessed against the

conclusions drawn by the Board and Commission from the record

as a whole, do not support Utah's position. Because the MPC would

not be expected to rupture unless the overpack is first breached, the

parties would necessarily have been concerned with overpack

damage in the context of whether such damage could in turn lead to

a breach of the MPC. And in denying Utah's reconsideration motion

the Board explained that although the word "canister" was used

"only infrequently," it was clear in the context of the entire record

that "cask breach" was understood by all to mean "canister
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puncture." 61 NRC at 327 n. 13. (JAj.

Utah suggests that NRC's refusal to consider the consequences

of diminished shielding in the air crash phase was inconsistent with

the its earlier consideration of the dose consequences of diminished

shielding from earthquakes. Br. at 27-28. But, as the Board

explained, the issue of diminished shielding was squarely raised in

the seismic phase of the proceeding. Id. at 326 n. 1 1.26 (JA -J.

26In fact, as the Board noted, the minor consequences of
diminished shielding in the event of an earthquake may well
explain lack of concern in the air crash phase about the "lesser
problem of diminished shielding." Id. at 329. (JA_J. In the prior
seismic phase the Board found that "for purposes of calculating
radiation dose consequences in a slow-developing post-accident
situation, an applicant can 'take credit for a contingency plan'
through which it would 'take whatever steps are necessary to
mitigate the situation - such as by building a protective berm or by
evacuating the surroundings."' Id. at 329 n. 16. (JAj. In other
words, the Board had already concluded in the seismic phase that
unacceptable radiation doses from a loss of shielding would be
highly unlikely given the simple solution of "erecting temporary
shielding to buttress the compromised shielding" before
unacceptable doses are incurred. Id. at 329. (JA__)j. Supporting
this conclusion, the Board found that "there are approximately
three orders of magnitude of margin between the expected dose rate
at the [owner controlled area] boundary for 4000 casks in a tipped-
over condition compared to the 5-rem accident dose limit in 10
C.F.R. § 72.106(b)." LBP-03-8, 57 NRC 293, 534 (2003). (JAJ.
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C. The Board did not Apply the Threshold Probability
Standard as a "Bright Line" Rule

Utah contends that the Board arbitrarily treated the threshold

one per million/year standard as a "bright-line rule," and in so

doing ignored NUREG-0800's qualifier that the four-factor air crash

formula was intended to be applied as a screening test, not as a

bright-line test. Br. at 32. However, the very premise of Utah's

"bright-line" argument is flawed.

As this case evolved, the Board did not have to decide the

question whether to apply the one in one million standard as a

"bright-line" rule. This is because, in the final analysis the

"unanalyzed event probability" was not, in fact, right "on the line,"

or even particularly close. 27 Rather, after analysis of all of the

evidence, adoption of a calculated probability of .737 per one million

was reasonable. LBP-05-29 at B-36. (JA_J.

To be sure, as Utah points out, in the probability hearing

phase the Board had recognized that because of the "screening

27The same holds true for the ".86 per one million" number

that Utah (Br. at 34) cites as the final calculated probability.
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purpose for which [NUREG-0800's air-crash formula] was created" it

could be faced with a difficult question if the resulting formulaic

calculation was just above or just below the probability threshold -

Le., "1.01 per million" or ".99 per million." LBP-03-04, 57 NRC at

135 n. 105. (JAJ. But that did not happen, so the Board found

in the end that it "need not address the possibly difficult question

[posed two years ago] of whether there should be any essential

licensing difference between a calculation that falls just short of the

[one per one million] mark and one that lies just beyond it." LBP-

05-12, 61 NRC at 341. (JAJ. Utah is simply wrong that this case

involved a "bright-line" application of the threshold probability

standard.

Erroneously cast as a "bright-line" argument, Utah's position

essentially is that the Board "dr[e]w arbitrary distinctions between

functionally identical numbers." Br. at 33. Utah indicates that the

Board should have rounded up the final probability number (which

Utah takes to be .86 per million) as "functionally identical" or within

an "order of magnitude" of one per million and concluded that
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threshold standard was met (and consequently a canister breach by

a crashing F- 16 to be a "credible accident"). Utah (at 34) cites

approvingly from Commissioner Jackzo's dissenting opinion in CLI-

05-19 (the Commission's final air crash decision) advocating an

"order of magnitude" approach for the final calculated threshold of

.74 per million. See CLI-05-19, 62 NRC at 427. (JAj.

Utah has apparently overlooked the fact that if the approach it

now advocates had been taken in the earlier "probability" phase,

4.29 per million would have been deemed "of the same order of

magnitude" as one per million, and the air crash phase of the case

would have ended then in PFS's favor (since the threshold

probability of one per million would not have been exceeded). 28 But

2 8Indeed, Utah at that time argued forcefully against such a
rounding or order of magnitude approach. In its answer opposing
PFS and NRC Staffs position that such an approach should be
used, Utah, asserting that "the Commission [had] determined as a
matter of law that the ISFSI threshold standard, without using
'approximately' or other qualifier, 'should be set at one in a
million,"' argued that "[tlhere is simply no legal basis for PFS's
claim that the reactor guidance document requires the Board to
read the word 'approximately' into the ISFSI threshold set by the
Commission." Utah's opposition, at 4 (April 15, 2003). (JAj.
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the Board did not choose to round down or take an order of

magnitude approach. Instead, applying the threshold standard

consistently in both probability phases, the Board concluded that

an air crash into the PFS facility was a credible event.

Utah's rounding/order of magnitude argument also ignores a

critical aspect of the Board's final calculated probability number. As

the Board comprehensively explained, the final calculated

probability of ".74 per million" was itself a conservative calculation,

an "upper bound," see LBP-05-29 at B-41 (JAJ, because

substantial qualitative "conservatisms" were built into that

calculated probability. Id. at B37-B40. (JAj. Indeed, the bases

for two of these conservatisms were supported by Utah's own

witness Thorne. Id. at B-38 nn. 192, 193, 195. (JAJ.

One can understand Utah's position that accident probabilities

should be rounded up but not rounded down in view of the result

Utah wants to achieve in the litigation. But NRC has taken a fair

and reasonable approach that a priori favored neither side. The line

drawn by NRC here, where the calculated probability did not
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present a "bright-line" scenario because it was buffered by large

qualitative conservatisms, was a choice well within its discretion

and a reasonable exercise of policy and expert judgment. See AT&T

Corp., 220 F.3d at 627 ("drawing of lines" ultimately within expert

judgment of agency vested by Congress with administration of the

statute); Massachusetts, 415 F.3d at 58 (heightened deference given

to "policy judgments" of agencies within scientific field of

expertise) 29

29The State of Nevada has filed an amicus brief arguing that
the NRC "failed to adequately quantify the uncertainties" in
estimating the F16 crash probabilities. Nevada says that the NRC's
"pinpoint" probability estimate was "complete scientific nonsense,"
equivalent to weighing a .86 microgram sample on a scale "that
might be accurate only to plus or minus 0.5 micrograms." Br at 7.
Nevada misses the point that the Commission is carrying out a
policy judgment, not doing a quantitative analysis in a chemistry
lab. No one, least of all NRC, contended that "pinpoint estimates"
of the F16 crash probability were either possible or necessary. The
Commission reasonably determined that the unavoidably
approximate probability estimates were sufficiently conservative to
determine accident credibility, a matter of policy rather than a
scientific measurement. A different judgment might have been
made, as Commissioner Jaczko's dissent shows, 62 NRC at 425-28
(JAJ, but no "bright line" decisions were necessary because the
relevant crash probability came out reasonably far from 10-6 /year.
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D. NRC Chose a Reasonable Methodology to Determine
the "Strain" at Which the MPC Would Fail if Struck
by a Crashing F-16

Utah argues that, by rejecting the use of a DOE standard to

determine the point of rupture of the MPC, NRC "acted arbitrarily

and capriciously by interpreting DOE's issuance contrary to DOE's

own interpretation." Br. at 41. Utah's position, essentially, is that

because DOE had adopted its own standard for assessing the effects

of a plane crash into an above-ground spent fuel cask system at

Yucca Mountain, 30 NRC acted unreasonably by not "deferring" to

DOE's approach. Br. at 40.

Utah's "copy, don't think" argument is hardly persuasive. In

determining the MPC's failure point NRC was not obliged to "defer"

to another agency's choice of methodology in an entirely different

setting. The question is whether NRC acted reasonably in its own

3 01n advocating the use of the DOE standard in the proceeding
below, Utah never referenced the Yucca Mountain EIS, so this
claim may not be raised now. See, e.g., Nuclear Energy Institute,
Inc. v. EPA, 373 F.3d 1251, 1290 (D.C. Cir. 2004) ("claims not
presented to the agency may not be made for the first time to a
reviewing court").
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choice of methodology. DOE's selection of a particular standard for

its own purposes does not render NRC's different methodology

arbitrary. NRC was obliged to employ its own expertise and

discretion in predicting the failure point of a stainless steel canister

hit by a crashing F- 16, and NRC's decision on this matter is entitled

to deference. American Coke and Coal Chemicals Institute v. EPA,

452 F.3d 930, 943 (D.C. Cir. 2006) (deferring to choice of

methodology within agency's field of expertise); West Virginia, 362

F.3d at 868 ("extreme deference" given to agency's choice among

predictive models in highly complex and technical matters).

Here, NRC found that "examination of the actual physical

properties" of the particular type of steel at issue (i.e., stainless steel

as opposed to carbon steel) under the particular type of "loadings

expected" (Le., failure of a "pressure vessel" by penetration or

"rupture" as opposed to failure of a "structure" by "buckling" or

deformation) was preferable to applying an engineering design

standard that simply "assume[d] failure at a specific ductility ratio"

under conditions not analogous to the accidental air crash scenario
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at issue. See LBP-05-29 at B9-B 17. (JAJ. As described in

greater detail in the Facts, pp. 18-22, the agency gave considerable

attention to the complex issues involved. It thoroughly examined

Utah's (and PFS and NRC staffs) proffered methodology, explained

why it rejected Utah's, and explained why reliance on actual

measured properties of stainless steel was appropriate. Utah

offered no evidence whatsoever for rejecting the laboratory-based

methodology.

Moreover, contrary to Utah's suggestion (at 41) that NRC

arbitrarily rejected the DOE standard out of hand without

considering its merits, the Board made clear on reconsideration that

it would have been open to "employ[ing] the ductility ratio concept

[on which the DOE standard was based] had an appropriate one

been presented (based on experimental data about the type of

tensile failure of concern)." LBP-05-12, 61 NRC at 333. (JA_j.

But the Board found that "there was no justification.. .to adopt a

standard ductility ratio, developed for other situations, when that

standard ratio was not shown to be relevant to, or derived from
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experiments about, the peculiar type of failures at issue here." Id.

In short, in choosing a particular methodology to predict the

failure point of an MPC in an F- 16 crash scenario, NRC "explained

the available evidence and offered a 'rational connection between

the facts found and the choice made."' New York, 413 F.3d at 31

(quoting Burlington Truck Lines, 371 U.S. at 168). The fact that Utah

believes a different methodology to be appropriate is not a sufficient

basis for reversal. New York, id. (existence of alternative options

does not prevent reviewing court from concluding agency decision

rational and supported by record).

E. The Board Reasonably Excluded Cruise Missiles from
the "Cumulative" Probability of an Air Crash

Utah argues that NRC acted arbitrarily in adding no numerical

value for the risk of a cruise missile strike at PFS's proposed facility

to the "cumulative" probability of an air crash at the facility. Br. at

35-36. But the Board did not "pretend that the probability of a

[cruise missile] crash was zero merely because [it concluded that]

Utah's calculation was too high." Br. at 37. Based on undisputed
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evidence, the Board reasonably found that the cruise missile crash

probability was essentially zero because the flight path for cruise

missiles will not be "any closer than 10 nautical miles from the

facility" and because no cruise missile had crashed more than one

mile from its planned fight path. LBP-01-19, 53 NRC at 427-28.

(JAJ. Utah in its brief does not contest these findings by the

Board.

NRC thus did not fail "to consider an important aspect of the

problem," as Utah maintains. Br. at 36. Instead, NRC offered a

completely "rational connection between the facts found" and "the

choice made" - not to treat cruise missile flights as "statistically

significant" to the probability of an accidental air crash into the PFS

facility. 3' Burlington Truck Lines, Inc., 371 U.S. at 168. That NRC

3 1Utah also complains that the Board inconsistently included
in the cumulative probability calculation the risk of a cargo plane
accident, which according to Utah is "much lower" than the risk of
a cruise missile strike. But this argument misleadingly suggests-
that Utah's own probability calculations were accepted. To the
contrary, the Board found the calculations of Utah's witness to be
"clearly [] based on extremely general assumptions that do not
reflect any recognition of the PFS showing regarding planning for,
and the operation of, cruise missile tests over the past decade."
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could have chosen a different approach does not render its decision

unreasonable. Baltimore Gas and Electric, 462 U.S. at 106; New

York, 413 F.3d at 31.

F. NRC's Finding as to Air Crash Probability was
Conservative and Based on Reasonable Inputs and
Statistical Methodology

Utah claims that NRC's decision on air crash probability was

arbitrary and capricious because it purportedly did not always

"apply the more conservative of two inputs" -- Le., those advocated

by Utah. Br. at 42. These "more conservative" inputs, Utah

maintains, would have resulted in an overall probability calculation

closer to or exceeding one per million. Br. at 42-45. In support of

this position, Utah lists in short-handed fashion a scatter-shot array

of matters on which it claims NRC could have taken a more

"conservative" approach. Br. at 42-45.

Not only does Utah totally discount the four large and material

qualitative conservatisms built into NRC's final probability

calculation, see LBP-05-29 at B38-B40 (JAj, Utah also ignores

LBP-01-19, 53 NRC at 428. (JAJ.
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completely the comprehensive reasons given by the Board for its

choice of inputs. Utah's position essentially amounts to a claim that

NRC must adopt "conservatism for conservatism's sake" without

regard to technical justification or accuracy. This in itself would be

an arbitrary regulatory approach, and one which the agency

certainly has never sanctioned.

It is clear from the record in this case that the Board gave

exceedingly thorough and even-handed consideration to Utah's

positions on every one of the issues it cites and offered reasoned

explanations for its decisions.32

1. Inclusion of slow speed crashes. In its reconsideration

motion after the second phase hearing, Utah argued that data from

seven slow speed F- 16 crashes should be eliminated because all

parties had agreed that an F- 16 could not take off or land in Skull

32Repeating arguments made elsewhere in its brief, Utah
includes in its list of non-conservatisms NRC's acceptance of the
laboratory-based methodology to determine the failure point of an
MPC and exclusion of cruise missile crashes from the cumulative
probability calculation. We have already addressed why Utah's
position on these issues lack merit (see pp.76-80).
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Valley. The Board explained that this was not a sufficient reason to

eliminate the seven crashes because all of these crashes were

initiated by the type of engine failure that could occur in Skull

Valley, and were therefore "fairly representative of one end of the

range of crash scenarios." See Facts, pp.34-35; LBP-05-12, 61 NRC

at 336. (JAj.

2. Side impacts following top impacts. Utah argued that the

unanalyzed event probability calculation should include side

impacts to a second cask after an F- 16 first strikes the top of

another cask. The Board found it implausible that a crashing F- 16

could clip the back edge of a cask top and then proceed undamaged

to impact the side of a second cask at essentially its original pre-

crash velocity and in its original pre-crash configuration. See Facts,

p.36; LBP-05-12, 61 NRC at 338-39. (JAJ. Nevertheless, the

Board did not simply conclude that there was "zero" risk from this

scenario. Rather, the Board acknowledged that side impacts from

top impacts were theoretically possible and would raise the

unanalyzed event probability. But the rise -- no more than .04 per
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million -- would increase the overall UEP only to .78 per million, still

well below the one per million threshold in view of the

conservatisms. Id. at 340' (JAj.

3. Use of a step-function to fit data points. Utah advocated the

use of a "step" function rather than a continuous "best fit" function

(allowing a "curve fit" to the data points) to analyze the data. The

Board found that the smooth curve approach was a standard

accepted approach to fitting the data and that Utah's approach, in

contrast, was an inferior "worse case" methodology, for which Utah

had offered "no particular technical or scientific justification." See

Facts, p.28; LBP-05-29 at B-36. (JAj_.

4. Ten-year Average Crash Rate.3 Utah had advocated the use

33Utah did not seek Commission review of this (or any) issue
decided in the first probability phase (LBP-03-4), including the
number of Skull Valley F- 16 flights and replacement of F- 16s,
discussed infra; Utah actually opposed PFS and NRC staffs review
petitions. See Utah's opposition (April 15, 2003). Nor did Utah
seek review of any of these issues in its final petition for
Commission review of the Board's second phase probability
decisions (LBP-05-29; LBP-05-12). It is therefore improper for Utah
now to raise these issues before this Court. Nuclear Energy
Institute, 373 F.3d at 1290.
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of published mishap data for all 27 years that the F- 16 had been in

service, in an attempt to include a purportedly higher crash rate at

the beginning and end of service life. But the Board found that the

"selective data upon which the State's expert relied" was not

"representative of long-term trends" as reflected in the historical

crash data for the F- 16. LBP-03-04, 57 NRC at 116. (JAJ. It

acknowledged that when first put into military service the F- 16s

"experienced a crash rate higher than later in its lifetime," but it

found, based on the historic crash rate data, that there had "been

no perceptible upturn in crash rate as end of [service] life

approache[dI." Id. at 115. (JA_j. The Board reasonably accepted

that this was due to "improvements in pilot training, technology,

and maintenance practices and procedures over the life of the

aircraft." Id. The Board found that in fact "aggregate crash rates for

all planes have steadily decreased over time." Id. (emphasis added).

It also took into account the fact that no future "break-in" flights of

the F- 16's replacement (the Joint Strike Fighter) were scheduled in

Air Force service, much less at Hill Air Force Base. Id.
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The Board thus concluded that the ten-year crash rate utilized

by PFS, and adopted by the Board, was reasonably consistent with

the "lifetime crash rate average for the F- 16, excluding the early

years when the break-in rate was very high." Id. at 210-211. (JAj.

Significantly, the Board also explained that Utah's asserted

"increase" or "upturn" in the F- 16 crash rate toward the end of the

ten-year period was based "on an invalid statistical technique"

employed by Utah's expert on which the Board could place "no

reliance." Id. at 115 n.81; 207-09. (JAj. As the Board found, the

statistical technique used by Utah produced an "illogical" result of a

crash rate higher than the lifetime crash rate for the F- 16 (which

included very high break-in crash rate years). Id. at 208. (JAJ.

5. Number of F-16 flights in Skull Valley.34 Utah claims that

the Board rejected Utah's estimation of 10,410 annual F- 16 flights

over Skull Valley, and that the flight number the Board adopted

"provides no room for the number of flights to increase." Br.45.

Utah is wrong on the facts. The Board expressly rejected PFS's

34See n.33, supra.

86



estimation of 5870 annual flights over Skull Valley, "find[ing] more

persuasive [Utah's] estimate of the overall number of flights at

7040." LBP-03-4, 57 NRC at 118. (JAj_. The 10,410 number that

Utah now cites was its estimate for the total number of F- 16 flights

on the UTTR south range, not just those flying over Skull Valley. Id.

at 116-18. (JAJ.

Moreover, the historic flight data bears out that Utah's Board-

accepted 7040 flight number, based solely on the number of flights

in 2000, was in fact a conservative input value. Specifically, the

actual number of flights transiting Skull Valley in 2001 (adjusted for

increased planes) was 5470, or less than the average of 5870 for the

years 1999 and 2000 that had been proposed by PFS. Id. at 212

(Finding C.37). (JA_J. This significant downtrend in 2001

demonstrates that the 7040 estimate was conservative, and not part

of an ever-increasing trend as implied by Utah.

6. Replacement ofF- 16. Utah argues that the Board

erroneously "assumed that the F- 16 would remain the fighter jet of

3"See n.33, supra.
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choice around Skull Valley even though Hill Air Force Base is

moving toward using the heavier [Joint Strike Fighter]," which Utah

claims could likely cause more damage and have a higher crash rate

than F-16s. Br. at 45. Again, Utah is wrong on the facts. The

Board never assumed that the F- 16 would remain the fighter in use

at Hill Air Force Base. Instead, the Board expressly

considered Utah's arguments concerning the military's move to the

Joint Strike Fighter and found them meritless for a variety of

reasons -- including improvements in technology, maintenance

practices, and pilot training and selection over 35 years (evidenced

by a steady decrease in single-engine jet crash rates), and the fact

that the "Marine Corps will receive the JSF before the Air Force, and

the first Air Force JSFs will likely be deployed elsewhere than at Hill

AFB." Id. at209-210. (JAj.

In sum, the Board found that "PFS's expert panel convincingly

explained why the JSF's crash rate, assuming it were to come to Hill

[Air Force Base], would be significantly lower than the crash rate of

the F-16 early in its lifetime." Id. at 210. (JAj.
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Finally, in its "conservative input" argument and throughout

its brief, Utah relies heavily on the fact that there were dissenting

opinions on the military air crash issue. But it is hardly surprising

that there were differing opinions on the myriad technical and

complex matters presented by the air crash issue. Since NRC's

regulation in the area of nuclear safety necessarily involves expert

"scientific determination[s] as opposed to simple findings of fact,"

Baltimore Gas and Electric Co., 462 U.S. at 103, disagreements by

individual Commissioners and Board members are foreseeable in

any given case.

The existence of differing views, however, does not render an

agency's decision arbitrary and capricious. As reviewing courts

have made clear, if an agency may not act whenever "specialists

express conflicting views," Marsh v. Oregon Natural Resources

Council, 490 U.S. at 378, "agencies could only act upon achieving a

degree of certainty that is ultimately illusory." Greenpeace Action v.

Franklin, 14 F.3d 1324, 1336 (9th Cir. 1993). Here, in the end, a

majority of both the Commissioners and the Board agreed on the
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resolution of the air crash issues. And, as the record reflects, the

majority Board took painstaking care in its decisive second

probability opinion to consider the views of all sides, including those

of its dissenting colleague. See Facts, pp.29-32.

In sum, this is a classic case involving an agency's "predictive

judgments" within its "field of discretion and expertise." Milk

Industry Foundation v. Glickman, 132 F.3d 1467, 1478 (D.C. Cir.

1998) (citation omitted); see also In re: Core Communications, Inc.,

455 F.3d 267, 282 (D.C. Cir. 2006) (same). Such agency

determinations "are entitled to 'particularly deferential' review, as

long as they are reasonable." Id. It is clear from the record that NRC

-- by "consider[ing] the relevant factors" and "articulat[ing] a rational

connection between the facts found and the choices made,"

Burlington Truck Lines, 371 U.S. at 168 -- acted reasonably in

resolving the air crash issue.

II. The Commission Reasonably Declined to Examine the
Environmental Consequences of a Hypothetical Terrorist
Attack

Utah challenges NRC's decision not to perform a NEPA analysis
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of the environmental impacts of a hypothetical terrorist attack.

Utah relies on a recent Ninth Circuit decision directing NRC to

perform a NEPA-terrorism review for a proposed ISFSI at the site of

a nuclear power reactor in California. San Luis Obispo, 449 F.3d

1016 ( 9 th Cir. 2006), petition for certiorari pending, No. 06-466 (S.

Ct.). But Utah fails even to mention, much less rebut, a core NRC

argument against NEPA-terrorism reviews: namely, NEPA does not

require NRC to analyze environmental impacts not "proximately

caused" by NRC action. See 56 NRC at 349, citing Metropolitan

Edison Co. v. People Against Nuclear Energy, 460 U.S. 766, 772-75

(1983).36

As the Supreme Court held in Metropolitan Edison, and

reiterated in Department of Transportation v. Public Citizen, 541 U.S.

36A private petitioner, Pacific Gas and Electric Company,

sought Supreme Court review of the Ninth Circuit decision. The
Solicitor-General, on behalf of the United States and NRC, filed a
response (on December 19, 2006) recommending that review be
denied because the NEPA-terrorism issue did not yet meet the
Court's criteria for granting review. But the Solicitor General's
response makes clear the government's fundamental disagreement
with the Ninth Circuit decision, in particular its failure to adhere to
NEPA's "proximate cause" requirement.
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752 (2004), general foreseeability of environmental effects is not

enough to require NEPA analyses of those impacts. There must also

be "'a reasonably close causal relationship' between the

environmental effect and the alleged cause," a requirement

analogous to the "familiar doctrine of proximate cause from tort

law." Public Citizen, 541 U.S. at 767 (quoting Metropolitan Edison,

460 U.S. at 774).

NRC's decision to license the PFS facility cannot be considered

the "proximate cause" of environmental impacts from a subsequent

terrorist attack on the facility. This is because the terrorist attack

would be an intervening criminal act that, under traditional tort law,

breaks the chain of causation. See, e.g., Restatement (Second) of

Torts §§ 442, 442B cmt. C, 448 (1965). The intervening-criminal-

act rule places legal responsibility for a criminal act where common

sense dictates it belongs: with the criminal. Merely providing an

object for a criminal act cannot fairly be said to "proximately cause"

the crime. Similarly, licensing an ISFSI does not "proximately
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cause" terrorists to attack it. 37

This Court recognized this basic principle in Glass Packaging

Institute v. Regan, 737 F.2d 1083, 1091-92 (D.C. Cir. 1984), cert.

denied, 469 U.S. 1035 (1984). There, invoking proximate cause

principles, this Court refused to require the Bureau of Alcohol,

Tobacco and Firearms to analyze under NEPA the potential impacts

of bottle tampering. Requiring NEPA analysis of "environmental

effects caused by reasonably foreseeable criminal acts of third

parties," this Court said, would exceed "[tihe limits to which NEPA's

causal chain may be stretched before breaking." Id. See also Mid

States Coalition for Progress v. STB, 345 F.3d 520, 544 (8 th Cir.

2003); City of New York v. U.S. Dept. of Transportation, 715 F.2d 732,

750 (2d Cir. 1983).

The Ninth Circuit in San Luis Obispo incorrectly side-stepped

3' To be sure, NRC's licensing decision would be a "but for"
cause of a terrorist attack on the PFS facility. There would be no
PFS facility to attack if NRC were never to authorize its
construction. But a "'but for' causal relationship is insufficient to
make an agency responsible for a particular effect under NEPA and
the relevant regulations." Public Citizen, 541 U.S. at 767.
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the proximate cause requirement. In Public Citizen, the Supreme

Court viewed proximate cause as a general rule: "NEPA requires 'a

reasonably close causal relationship' between the environmental

effect and the alleged cause." 541 U.S. at 767 (emphasis added).

Yet the Ninth Circuit deemed the rule inapplicable in San Luis

Obispo based upon a hyper-technical distinction it perceived

between that case and Metropolitan Edison (the case first

announcing the "proximate cause" rule).

To distinguish Metropolitan Edison, the Ninth Circuit

postulated that the relationship between a "change in the physical

environment" and an environmental "effect" is distinct, for NEPA

purposes, from the relationship between a "federal action" and a

"change in the physical environment." 449 F.3d at 1029. The

former relationship, the court said, had been at issue in Metropolitan

Edison, while the latter was at issue in San Luis Obispo. Id. The

purported distinction is meaningless. In both Metropolitan Edison

and in our case - indeed, in all NEPA cases - the issue is whether

government action "proximately causes" the proposed
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environmental effects. Public Citizen, a decision the Ninth Circuit

ignored, unconditionally requires a proximate cause analysis in

NEPA cases. 541 U.S. at 767.

The present case, in any event, is distinguishable from San

Luis Obispo. The Ninth Circuit held only that NRC cannot exclude

NEPA-terrorism reviews "categorically." 449 F.3d at 1028, 1030,

1035. The NRC decision here rested, in part, on specific

characteristics of the PFS facility. As the Commission explained,

the "facility would be located in a remote, desert location far from

population centers. And it would use NRC-approved strong storage

casks, which are designed to minimize the effects of off-normal

events and accidents." 56 NRC at 351. (JA_). The Commission

viewed the PFS facility as not "inviting" to terrorists, making a NEPA

review unnecessary. Id.

Utah is incorrect in maintaining, as the Ninth Circuit did in

San Luis Obispo, that NRC's efforts to secure PFS and other ISFSIs

against terrorist attacks require NRC to assess impacts from

terrorism in NEPA statements. Br. at 58-59; 449 F.3d at 1030.
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Imposing security measures suggests that terrorist attacks on

nuclear facilities are sufficiently conceivable that they should be

guarded against. But such measures don't show that NRC licensing

action would be the proximate cause of such attacks if they did

occur or that a NEPA review is necessary. See, e.g., Ground Zero Ctr.

For Non-violent Action v. U.S. Dept. of the Navy, 383 F.3d 1082, 1090

( 9 th Cir. 2004).

Utah's attempts to analogize terrorist attacks to other risks

NRC assessed in its environmental impact statement also fail

because of the proximate cause requirement. Br. at 58. Unlike a

terrorist attack, "earthquakes," "wildfires," "flooding," and "rail

accidents" involve no intervening intentional criminal act breaking

the causal chain between an NRC license and environmental

impacts. Instead, the first three generally occur naturally, while the

fourth, obviously, occurs by accident. Although such events are

rare and often unpredictable, they are nonetheless typically viewed

as inevitable, unavoidable facts of life. Terrorist attacks on U.S. soil,

meanwhile, are deliberate acts that our nation is striving to prevent
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altogether. See 56 N.R.C. at 351 (JA_J. Utah's analogy is inapt.

Utah also claims that NRC's reluctance to use the

quintessentially public NEPA and NRC hearing process to air

terrorism issues is "wrong as a matter of law." Br. at 61. But the

Commission reasonably pointed to sensitive security information as

a pragmatic factor counseling against NEPA-terrorism reviews in

NRC licensing proceedings. 56 NRC at 354-57. (JAj. Even if

protecting sensitive information at NRC hearings were manageable

as a general matter, cf. Weinberger v. Catholic Action League of

Hawaii, 454 U.S. 139, 146 (1981), case-by-case analyses of terrorist

attacks still create a risk that sensitive information could be

disclosed: "[Wlidespread NEPA-terrorism reviews, even if [NRC}

attempted to keep EISs and hearings confidential, increase the risk

of dangerous security breaches." Id. at 356. (JAj.

Moreover, as the Commission indicated, because of the

substantial analysis of terrorist risks that NRC already undertakes

outside NEPA, a non-public NEPA review of terrorism is unlikely to

uncover useful new insights. 56 NRC at 343-45, 356-57. (JAJ.
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Under NEPA's "rule of reason," the "usefulness of any new potential

information to the decisionmaking process" should drive agency

NEPA decisions. Public Citizen, 541 U.S. at 767.

Finally, the Commission justifiably reasoned that the apparent

impossibility of measuring terrorism risks at specific sites, either in

quantitative or qualitative terms, would limit the usefulness of data

a NEPA review might generate. 56 NRC at 350-51. (JAj. While

there may be systems to measure current general terrorism risks,

see San Luis Obispo, 449 F.3d at 1032 n.9, no apparent method

exists for measuring risks at specific sites. NRC could not discern a

satisfactory route around this problem, and Utah never proposed

one. 56 NRC at 350-51. (JAJ.

Thus, Utah's NEPA-terrorism contention was not suitable for

hearing. See Limerick Ecology Action, Inc. v. NRC, 869 F.2d 719,

743-44 (3d Cir. 1989). NRC reasonably refused to "distort NEPA's

cost-benefit calculus" with mere "guesswork," especially given the

proposed facility's remote location far from population centers. 56

NRC at 351. (JAJ.
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III. The Commission Reasonably Declined to Supplement
its Environmental Impact Statement or to Reopen the
NEPA Record to Consider a Recent Change in DOE
Policy

To ensure some measure of finality in NRC's decisionmaking,

NRC regulations impose a stiff burden upon parties seeking to

reopen closed adjudicatory records based upon new evidence. Such

parties must show that their evidence would be "likely" to

"materially" change the outcome of the proceeding. 38 10 C.F.R. §

2.734(a) (old rule, recodified now in substantially identical form at §

2.326(a)).

Utah, in this case, has not done that. It is true that the

apparent DOE policy shift underlying Utah record-reopening effort

might result in the PFS project's environmental impacts increasing

beyond what they would otherwise be. This is because the PFS

canisters, rather than traveling from PFS to a repository, might need

instead to travel either back to their originating reactors or to

38 NRC is not alone among federal agencies in establishing a

high burden for parties seeking to reopen proceedings. See, e.g.,
Advanced Communications Corp., 376 F.3d at 1156-60.
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repackaging facilities. Overall environmental impacts from canister

transportation, therefore, could increase.39

But sufficient analysis of these increased transportation

impacts already appears in the FEIS. First, the FEIS thoroughly

analyzes the environmental effects of transporting canisters from

reactors to PFS. See FEIS at 5-43 to -54. (JAJ. Also, because

PFS is intended to provide temporary storage only, and because the

subsequent destination for canisters stored at PFS cannot yet be

determined with certainty, the FEIS reasonably suggests using the

environmental impact data for the trip to PFS to estimate the

impacts from the inevitable trip away from PFS. FEIS at 5-55.

39As the Commission pointed out, the repackaging of fuel
from PFS's ISFSI storage canisters to DOE standardized canisters
cannot fairly be viewed as "caused" by the PFS project. 63 NRC at
27 n.31. (JAj. Even if the PFS facility were never built, utilities
would presumably continue their current practice of storing excess
spent fuel in canisters at on-site ISFSIs. Such fuel would then,
under Utah's interpretation of DOE's policy, itself need to be
repackaged before DOE would accept it for repository disposal. In
other words, this repackaging step would occur regardless of
whether the proposed PFS facility ever becomes operational. Thus,
the PFS project's FEIS does not need to analyze impacts from
repackaging. See Village of Bensenville v. FAA, 457 F.3d 52, 65
(D.C. Cir. 2006).
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(JA__).

Conservatisms within the FEIS analysis supported this

approach. Specifically, the FEIS analysis had assumed that all fuel

being shipped to PFS's Utah facility would be traveling from the

Maine Yankee plant in Maine - a transportation route whose

distance and impacted population size would be well above average.

See FEIS at 5-43 (JAj. ('The route selected for this analysis is

4,476 km (2,781 miles) in length...and passes through large

population centers of Schenectady, New York; Buffalo, New York;

Cleveland, Ohio; Toledo, Ohio; Gary, Indiana; Chicago, Illinois;

Ogden, Utah; and Salt Lake City, Utah."). Aggregate environmental

impacts from any single leg of transportation within the continental

United States whose starting or ending point is the PFS facility,

therefore, would be extremely unlikely to exceed those revealed by

this FEIS analysis.

In other words, the expected impacts of transporting PFS

canisters back to their originating reactors, or to other facilities for

repackaging, would almost certainly be "encompassed by the
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impacts of the representative Maine Yankee-to-PFS route

(considering factors such as distance, routing, and radioactivity)."

FEIS at 5-55 (JAj; see also 63 NRC at 26 n.29 (JAj. The

Commission thus reasonably concluded that Utah's request for an

essentially redundant supplement to the FEIS hardly justified

reopening a closed adjudicatory record, especially given the high

standard for reopening. 63 NRC at 26-27. (JAJ.

Furthermore, as the Commission noted, it is far from clear that

the apparent change in DOE's current general thinking regarding

waste acceptance means that DOE will, ultimately, refuse to allow

direct shipment of canisters from PFS to a permanent repository.

DOE has requested that the contractor formulating DOE's

standardized-container plan also address ways of dealing with spent

fuel already stored in PFS-type welded canisters. Id. at 25-26.

(JA_j. An outright refusal to accept multi-purpose canisters -like

those to be used at PFS would greatly complicate matters at

decommissioned nuclear plants that already store spent fuel at on-

site ISFSIs but lack repackaging facilities. Id. at 26 n.27. (JAj.
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Additional study and consideration of its standardization proposal,

therefore, could well lead DOE to relax it and allow acceptance of

multi-purpose canisters.

In the final calculus, then, the Commission was faced with two

plausible scenarios that could result from this DOE policy shift:

first, DOE would ultimately bar direct shipment of PFS canisters to

Yucca Mountain, leading to additional environmental impacts that

the FEIS has already effectively accounted for and analyzed; or,

second, DOE ultimately would allow direct shipment of these

canisters to Yucca Mountain, and no additional environmental

impacts would result. Neither of these outcomes would pose a

realistic chance of changing the overall outcome of the PFS licensing

proceeding, much less be "likely" to do so. The Commission thus

reasonably determined that Utah's new evidence did not satisfy

NRC's high regulatory threshold for reopening records.

Of course, Utah's asserted purpose for requesting reopening of

this record is to obtain supplementation of the FEIS, see Br. at 56,

and this Court has developed a specific legal standard regarding EIS
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supplementation requirements. Under that standard, an agency

need prepare a supplemental EIS only where new information

reveals a "seriously different picture of the environmental

landscape." National Committee for the New River, 373 F.3d at 1330

(emphasis in original); City of Olmsted Falls v. FAA, 292 F.3d 261,

274 (D.C. Cir. 2002); State of Wisconsin v. Weinberger, 745 F.2d 412,

418 (D.C. Cir. 1984). Otherwise, EIS supplementation requirements

"would render agency decisionmaking intractable, always awaiting

updated information only to find the new information outdated by

the time a decision is made." Marsh v. Oregon Natural Resources

Council, 490 U.S. 360, 373 (1989); see also Vermont Yankee Nuclear

Power Corp. v. NRDC, 435 U.S. 519, 554-55 (1978); 63 NRC at 25.

(JAj.

In this case, Utah's evidence does not reveal a "seriously

different" environmental landscape and so does not require EIS

supplementation. As the Commission's opinion explains, the FEIS

already analyzes the various environmental impacts of transporting

canisters from reactors to PFS, and has found them to be "small," a
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term of art referring to impacts of minimal or no significance to the

environment. See 63 NRC at 29 (JAj; FEIS at 5-41. (JAj. And

as we discussed above, that same analysis - because of its

conservative approach - can also be used to estimate the impacts of

transportation from PFS back to reactor sites. For all practical

purposes, then, the FEIS already reveals those impacts to be "small"

as well. Therefore, the Commission reasonably found that the DOE

policy shift could not be said to "seriously" alter the environmental

landscape. 63 NRC at 28-29. (JAj.

The Commission did acknowledge, of course, that transporting

canisters back from PFS to originating reactors, rather than

transporting them from PFS straight on to a nearby Yucca Mountain

repository, might render the economics of the project less attractive

to nuclear utilities. Id. at 29-30. (JA_J. But seeing no substantial

changes in the project's environmental impacts, the Commission

reasonably decided not to reopen the record "this late in the

licensing proceeding." Id. at 30. (JAj. Achieving finality in this

nearly decade-long proceeding, the Commission reasonably
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concluded, was more important than tweaking the FEIS's cost-

benefit analysis to bring the economic analysis maximally up-to-

date - especially given that the applicable legal standard looks for

serious change in the environmental landscape.

Utah contends, though, that these Commission conclusions

"contradicted the Board's factual determinations," and that the

Commission gave too little attention to the Board's discussion of

these issues. Br. at 54-55. Utah's fixation on the Board's treatment

of this issue is unjustified. After all, the Board explicitly stated that

its discussion of environmental impacts was mere dicta, and that

any attempt to actually resolve the factual questions involved would

have required "far more analytical effort" than it had invested. 40 61

NRC at 123. (JA_j. It is hardly surprising, then, that when the

Commission did in fact delve more deeply into the environmental

impacts issue, it reached a conclusion different from the one the

40 Perhaps this explains why three of the five purported

"factual determinations" by the Board that Utah quotes as
examples in its brief actually only reveal what the Board speculated
it "might well" have concluded had it, in fact, been forced to give full
consideration to the environmental impacts issue. See Br. at 55.
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Board had very tentatively supported.4 '

Utah's additional suggestion that perhaps the Commission did

not analyze this issue sufficiently is likewise misguided. As Utah's

brief points out, there has been no evidentiary hearing at NRC

devoted to determining the PFS project's transportation-based

environmental impacts. See Br. at 56. In Utah's view, this means

the Commission did not have a "full record" before it when analyzing

the issue. Yet, NEPA requires agencies to develop environmental

impact statements; it does not require agencies to subject every

element of those statements to adversarial adjudication before using

them to inform agency decisionmaking. Utah's previous contentions

regarding environmental impacts of transportation had each been

dismissed by NRC prior to the evidentiary hearing stage, 61 NRC at

121 n.29 (JAj, and Utah is not now claiming that NRC improperly

41 For example, the Board's discussion of environmental
impacts assumed that repackaging of spent fuel from PFS
containers to DOE standard containers would be a new
environmental impact of the PFS project that would result from the
DOE policy shift. When the Commission more rigorously analyzed
the issue, however, it realized that this repackaging. step would
occur even if the PFS project were never licensed. See n.39, suprc.
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dismissed them. Therefore, when rendering the decision that Utah

is currently challenging, the Commission had before it unchallenged

findings set out over 75 pages in the FEIS about the project's

transportation impacts, see FEIS at 5-1 to 5-75 (JAj, and it

reasonably chose to rely upon those findings.

Utah also challenges the Licensing Board's decision on Utah's

first effort to reopen the record. Utah claims that the Board applied

an incorrect standard when reviewing its evidence and then did not

actually follow the parameters of that standard when applying it.

See Br. at 46-53. The Board's evidentiary analysis, however, is

immaterial to this lawsuit. As explained above, the Commission

ultimately concluded that, even assuming everything Utah claims

about the DOE policy shift were true, the environmental impacts of

the DOE policy change would simply not be significant enough to

support reopening the adjudicatory record to supplement the FEIS.

63 NRC at 27. (JAj. So any Board mishandling of Utah's

evidentiary submission would be harmless error, and would not

require this Court's attention. See Nevada v. Dept. of Energy, 457
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F.3d 78, 90 (D.C. Cir. 2006); 5 U.S.C. § 706.

For what it is worth, though, the Commission's initial decision

affirming the disputed Board decision was amply justified. Official

DOE policy statements provided by PFS appeared to contradict

Utah's proposed interpretation of a DOE's spokesman's relatively

informal and ambiguous statements. 61 NRC at 352-53 (JAj; 61

NRC at 117-18. (JAj. And Utah supplied no official confirmation

of, nor policy justification for, the DOE policy change it alleged had

occurred. 61 NRC at 354. (JAj. Consequently, Utah's evidence

did not appear "likely" to change the outcome, and so could not

support record reopening under NRC rules. Id. at 355. (JAJ.

IV. The Commission Reasonably Declined to Grant a
Hearing on an "Environmental Justice" Claim
Centered Wholly on Corruption Claims not Suitable
for NEPA Analysis

There was nothing arbitrary or capricious about NRC's

decision not to hold the requested hearing on OGD's environmental

justice claim. The Commission, in its opinion denying the hearing,

laid out a number of independently sufficient justifications for its

conclusion. OGD's brief makes no effort even to address these
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Commission justifications, much less to explain why they might be

arbitrary. Instead, OGD merely lays out why NRC generally can and

should consider environmental justice issues, and then makes the

conclusory assertion that the Board was right and that the

Commission was wrong. As explained below, the Commission's

decision to reverse the Board was by no means arbitrary or

capricious.

OGD's basic argument, to the extent that its brief makes one,

seems to be that because OGD has put forward a legitimate

environmental justice claim, and because NRC has agreed to

consider environmental justice issues in its NEPA reviews, the

Commission necessarily acted arbitrarily in dismissing the claim.

It is true that NRC has agreed to pursue, via NEPA, the general

environmental justice goals of Executive Order 12898. See 55 NRC

at 181. (JA__j. Yet, whatever the merits of OGD's apparent

argument that NRC is legally required to analyze environmental

justice issues raised in its proceedings, the Court need not reach

them, because this OGD claim is not actually an environmental
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justice claim at all. As made clear in Executive Order 12898, an

environmental justice inquiry looks for disproportionate

environmental impact on minority or low income populations relative

to other populations. See Executive Order 12898 at 1-101

(describing environmental justice analysis as looking for, and

seeking to address, "disproportionately high and adverse human

health or environmental effects of its programs, policies, and

activities on minority populations and low-income populations"); 56

NRC at 154 (endorsing this view). (JA ).

But OGD alleges no disparity in environmental impacts; rather,

it alleges that OGD's members will receive "disparate economic

benefits" from the PFS project relative to other members of the

Band. See 56 NRC at 153 (JAJ (emphasis added). This may

indeed be a claim about an injustice, but it is not a claim about an

environmental injustice.

To be sure, the Licensing Board was aware of this shortcoming

in OGD's claim when it ordered a hearing. To get around this

problem, the Board theorized that looking for disparities in the
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"economic benefits" different populations receive as compensation

for the "environmental burdens" they suffer is appropriate under

NEPA and Executive Order 12898. 55 NRC at 190-92. (JA_j.

Specifically, the Board reasoned that because environmental justice

falls properly within NEPA, and because NEPA analysis can involve

balancing environmental costs against economic benefits,

environmental justice analysis can therefore also involve balancing

environmental costs against economic benefits. Id.

Whatever generic appeal the Board's logic may have, the

Commission justifiably refused to find that OGD's particular

allegation of disparate economic impact represented a viable

environmental justice claim. First, discerning the alleged disparate

economic impact in this case would require "splitting the pertinent

environmental justice population, the Skull Valley Band, into

competing 'subgroups"' based upon who would benefit from the PFS

project and who would not. 56 NRC at 155. (JAJ. As the

Commission observed, such population splitting "potentially would

create an artificial 'environmental justice' concern at virtually all
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proposed federal projects, for almost any project yields more

benefits for some than others." Id. For instance, where a proposed

project would bring new jobs to a community, "those persons who

are hired benefit disproportionately over those who are not." Id.

Under the Board's reasoning, any such finding would seem to raise

environmental justice concerns. See 55 NRC at 189-90 (JA j.

(defining the disadvantaged subgroup as being "those who are

suffering a disparate burden, bearing the adverse environmental

consequences of the PFS project while remaining impoverished as

others have their situation improve").

Moreover, the "artificial" nature of OGD's environmental justice

claim is readily apparent from the fact that the aggrieved "subgroup"

here is wholly defined by its opinions about this PFS project and the

tribal leadership's handling of the project's proceeds. See Br. at 5-6.

It seems elemental that "environmental justice" is about protecting

preexisting low-income and minority populations from disparate

treatment relative to preexisting non-low-income and non-minority

populations. Preventing the winners in a political dispute from
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hoarding the fruits of their victory from those who disagree with

them is something entirely different. See 56 NRC at 156-57.

(JA J. Recognizing this claim as a viable "environmental justice"

claim, therefore, would have trivialized environmental justice by

expanding its meaning beyond any reasonable bounds.

Even if OGD's corruption claim could arguably fall within

NEPA, under the "environmental justice" label or otherwise, the

Commission provided several sound reasons why the Board's

proposed hearing on this issue would still be inappropriate.

* The causal connection between licensing the PFS facility and

corrupt distribution of lease proceeds by Band leaders is too

attenuated to require NEPA analysis. 56 NRC at 159. (JA j.

* Conducting extensive NEPA analyses of primarily non-

environmental issues like this one tends to limit achievement

of NEPA's core environmental protection goals. Id. at 155.

(JA ).

* Because NRC is a small agency with a highly specialized

technical focus, this sort of corruption investigation would be
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"far afield from NRC's experience and expertise," Id. (internal

quotation marks omitted), and so should be left to federal

entities better equipped to undertake such an investigation.

See Id. at 160. (JA___J.

* Federal law and policy principles regarding non-interference

with Indian tribal self-government counsel against conducting

a highly intrusive investigation into the Band's leadership and

financial practices. Id. at 159-60. (JA__j. And the Bureau of

Indian Affairs supported this position in an amicus brief filed

with the Commission. Id. at 160. (JAj.

* OGD did not raise its corruption claim during the Board

proceedings properly. Id. at 157-58. (JA)J.

Because OGD's brief contains no arguments against these

Commission justifications, its appeal must fail. Under Rule 28(a)(9)

of the Federal Rules of Appellate Procedure, "the 'argument' section

of the brief 'must contain...appellant's contentions and the reasons

for them, with citation to the authorities and parts of the record on

which appellant relies."' United States v. Baughamn, 449 F.3d 167,
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178 n.3 (D.C. Cir. 2006). The closest OGD's brief comes to

addressing the Commission justifications listed above is its

assertion that "[tihe Court should reverse the NRC's orders

regarding [this OGD contention] for the same reasons outlined in

the ASLB order." Incorporating an entire adjudicatory opinion by

reference does not satisfy Rule 28(a)(9)'s requirements. See Thomas

M. Cooley Law School v. American Bar Association, 459 F.3d 705,

710 (6 th Cir. 2006).

Otherwise, this Court would be left to sift, on its own, through

the Board's lengthy decision in an attempt to locate "arguments"

against Commission decisions that did not even exist when the

Board's decision was written. This deficiency in OGD's brief leaves

this Court no basis for granting OGD the relief it requests. See PDK

Laboratories Inc. v. U.S. Drug Enforcement Administration, 438 F.3d

1184, 1196 (D.C. Cir. 2006); Carducci v. Regan, 714 F.2d 171, 177

(D.C. Cir. 1983).
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V. PFS's NRC License Is Not Moot and Should Not Be
Vacated

Contrary to OGD's position, the recent BIA and BLM decisions

*have not mooted the PFS licensing proceedings, because the NRC

license itself still remains valid and the other agencies' decisions

could still be overturned on judicial review. According to the

Supreme Court, "[a] case is moot when the issues presented are no

longer 'live' or the parties lack a legally cognizable interest in the

outcome." City of Erie v. Pap's A.M., 529 U.S. 277, 287 (2000); see

also National Black Police Ass'n v. District of Columbia, 108 F.3d 346,

349 (D.C. Cir. 1997). Here, the controversy is still a live one, and the

parties still retain legally cognizable interests in its resolution.

It still makes a difference to the parties that PFS holds an NRC

license to receive, transfer, and store spent nuclear fuel at the

proposed site. As a legal matter, the license that NRC has granted to

PFS does not depend for its validity upon PFS obtaining lease

approval from the BIA or right-of-way approval from the BLM.

Whether PFS will ever be able to make actual use of its NRC license
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does not render this challenge moot.

NRC has no reason to believe that PFS, or the Band, will not

seek reversals of these BIA and BLM decisions, via judicial review or

otherwise.4 2 Utah recognizes this possibility as well, and admits that

this case would only become moot once such challenges are

exhausted. Utah's Br. at 14. If reversals of the BIA and BLM

42 Petitioner OGD's brief suggests that the BLM would be
"precluded" from ever reversing its disapproval of PFS's right-of-way
application because a "necessary rail spur" would run through the
recently established Cedar Mountain Wilderness Area. See Br. at
8-9. Yet, BLM approval of the rail spur is not "necessary" for the
PFS project to move forward: PFS's application also proposed an
alternative right-of-way, which would involve transfer of containers
from trains to trucks that would then carry the containers the
remaining 26 miles to the PFS site. See OGD Br. at Add. 8-9, 14-
15 (Sections of BLM decision discussing this alternative right-of-
way). No rigid statutory bar would "preclude" BLM approval of this
alternative right-of-way. Instead, BLM based its denial of this latter
right-of-way on its preference for fuller analysis of the
environmental impacts of post-PFS transportation under this
alternative scheme. Id. at Add. 14-15. PFS may well challenge this
second aspect of the BLM decision on appeal. Alternatively, as
made explicit in the BLM's Record of Decision (ROD), the BLM
itself is willing to reconsider PFS's right-of-way proposal should PFS
submit a revised application that "addresses the deficiencies in the
existing record discussed in this ROD." Id. at Add. 19. BLM's
statute-based inability to approve the rail-spur option does not,
therefore, render the instant appeal moot.
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decisions do occur, then PFS - with an NRC license already in hand

- would likely be in a position to proceed with the project.

Alternatively, if PFS's NRC license were vacated, as OGD demands,

PFS would need to return to NRC to seek a new license even if it

were to gain reversals of the BIA and BLM decisions. This, therefore,

is still a live controversy, not a moot one that would require this

Court to vacate the license the NRC issued.
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CONCLUSION

For the foregoing reasons, this Court should deny the petitions

for review.
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10 C .F.R. § 2.734 ................................... A -1

Exec. Order No. 12898,
59 Fed. Reg. 7629 (Feb. 11, 1994) ................... A-2



p

10 CFR Ch. I (1-1-04 Edition)

(b) The motion must be accompanied
by one or more affidavits which set
forth the factual and/or technical bases
for the movant's claim that the cri-
teria of paragraph (a) of this section
have been satisfied. Affidavits must be
given by competent Individuals with
knowledge of the facts alleged, or by
experts in the disciplines appropriate
to the issues raised. Evidence con-
tained in affidavits must meet the ad-
missibility standards set forth in
§2.743(c). Each of the criteria must be
separately addressed, with a specific
explanation of why it has been met.
Where multiple allegations are in-
volved, the movant must identify with
particularity each issue it seeks to liti-
gate and specify the factual and/or
technical bases which it believes sup-
port the claim that this Issue meets
the criteria In paragraph (a) of this sec-
tion.

(c) A motion predicated in whole or
in part on the allegations of a confiden-
tial Informant must identify to the
presiding officer the source of the alle-
gations and must request the issuance
of an appropriate protective order.

(d) A motion to reopen which relates
to a contention not previously in con-
troversy among the parties must also
satisfy the requirements for nontimely
contentions in §2.714(a)(1) (1) through
(v).

(51 FR 19539. May 30, 1966; 5U FR 23523, June
30. 19661 -_

j 2.734 Kotions to reopen.

(a) A motion to reopen a closed
record to consider additional evidence
will not be granted unless the following
criteria are satisfied:

(1) The motion must be timely, ex-
cept that an exceptionally grave Issue
may be considered in the discretion of
the presiding officer even if untimely
presented.

(2) The motion must address a sig-
nificant safety or environmental issue.

(3) The motion must demonstrate
that a materially different result
would be or would have been likely had
the newly proffered evidence been con-
sidered initially.
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Federal Register Presidential Documents
Vol. 59, No. 32

Wednesday, February 16, 1994

Title 3- Executive Order 12898 of February 11, 1994

The President Federal Actions To Address Environmental Justice in
Minority Populations and Low-Income Populations

By the authority vested in me as President by the Constitution and the

laws of the United States of America. it is hereby ordered as follows:

Section 1-l.Implementation.
1-101. Agency Responsibilities. To the greatest extent practicable and per-

mitted by law, and consistent with the principles set forth in the report
on the National Performance Review, each Federal agency shall make achiev-
ing environmental justice part of its mission by identifying and addressing,
as appropriate, disproportionately high and adverse human health or environ-
mental effects of its programs, policies, and activities on minority populations
and low-income populations in the United States and its territories and
possessions, the District of Columbia, the Commonwealth of Puerto Rico,
and the Commonwealth of the Mariana Islands.

1-102. Creation of an Interagency Working Group on Environmental Justice.
(a) Within 3 months of the date of this order, the Administrator of the
Environmental Protection Agency ("Administrator") or the Administrator's
designee shall convene an interagency Federal Working Group on Environ-
mental Justice ("Working Group"). The Working Group shall comprise the
heads of the following executive agencies and offices, or their designees:
(a) Department of Defense; (b) Department of Health and Human Services;
(c) Department of Housing and Urban Development; (d) Department of Labor;
(e) Department of Agriculture; (f) Department of Transportation; (g) Depart-
ment of Justice; (h) Department of the Interior; (i) Department of Commerce;
(j) Department of Energy; (k) Environmental Protection Agency; (1) Office
of Management and Budget; (m) Office of Science and Technology Policy;
(n) Office of the Deputy Assistant to the President for Environmental Policy;
(o) Office of the Assistant to the President for Domestic Policy; (p) National
Economic Council; (q) Council of Economic Advisers; and (r) such other
Government officials as the President may designate. The Working Group
shall report to the President through the Deputy Assistant to the President
for Environmental Policy and the Assistant to the President for Domestic
Policy.

(b) The Working .Group shall: (1) provide guidance to Federal agencies
on criteria for identifying disproportionately high and adverse human health
or environmental effects on minority populations and low-income popu-
lations;

(2) coordinate with, provide guidance to, and serve as a clearinghouse
for, each Federal agency as it develops an environmental justice strategy
as required by section 1-103 of this order, in order to ensure that the
administration, interpretation and enforcement of programs, activities and
policies are undertaken in a consistent manner;

(3) assist in coordinating research by, and stimulating cooperation among,
the Environmental Protection Agency, the Department of Health and Human
Services, the Department of Housing and Urban Development, and other
agencies conducting research or other activities in accordance with. section
3-3 of this order;

(4) assist in coordinating data collection, required by this order;

(5) examine existing data and studies on environmental justice;
A-2
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(6) hold public meetings as required in section 5-502(d) of this order:
and

(7) develop interagency model projects on environmental justice that
evidence cooperation among Federal agencies.

1- 103. Development of Agency Strategies. (a) Except as provided in section
6- 605 of this order, each Federal agency shall develop an agency-wide
environmental justice strategy, as set forth in subsections (b)- (e) of this
section that identifies and addresses disproportionately high and adverse
human health or environmental effects of its programs, policies, and activities
on minority populations and low-income populations. The environmental
justice strategy shall list programs, policies, planning and public participation
processes. enforcement, and/or rulemakings related to human health or the
environment that should be revised to, at a minimum: (1) promote enforce-
ment of all health and environmental statutes in areas with minority popu-
lations and low-income populations; (2) ensure greater public participation;
(3) improve research and data collection relating to the health of and environ-
ment of minority populations and low-income populations; and (4) identify
differential patterns of consumption of natural resources among minority
populations and low-income populations. In addition, the environmental
justice strategy shall include, where appropriate, a timetable for undertaking
identified revisions and consideration of economic and social implications
of the revisions.

(b) Within 4 months of the date of this order, each Federal agency shall
identify an internal administrative process for developing its environmental
justice strategy, and shall inform the Working Group of the process.

(c) Within 6 months of the date of this order, each Federal agency shall
provide the Working Group with an outline of its proposed environmental
justice strategy.

(d) Within 10 months of the date of this order, each Federal agency
shall provide the Working Group with its proposed environmental justice
strategy.

(e) Within 12 months of the date of this order, each Federal agency
shall finalize its environmental justice strategy and provide a copy and
written description of its strategy to the Working Group. During the 12
month period from the date of this order, each Federal agency, as part
of its environmental justice strategy, shall identify several specific projects
that can be promptly undertaken to address particular concerns identified
during the development of the proposed environmental justice strategy, and
a schedule for implementing those projects.

(f) Within 24 months of the date of this order, each Federal agency
shall report to the Working Group on its progress in implementing its
agency-wide environmental justice strategy.

(g) Federal agencies shall provide additional periodic reports to the Work-
ing Group as requested by the Working Group.

1-104. Reports to the President. Within 14 months of the date of this
order, the Working Group shall submit to the President. through the Office
of the Deputy Assistant to the President for Environmental Policy and the
Office of the Assistant to the President for Domestic Policy, a report that
describes the implementation of this order, and includes the final environ-
mental justice strategies described in section 1- 103(e) of this order.
Sec. 2- 2. Federal Agency Responsibilities for Federal Programs. Each Federal
agency shall conduct its programs, policies, and activities that substantially
affect human health or the environment, in a manner that ensures that
such programs, policies, and activities do not have the effect of excluding
persons (including populations) from participation in, denying persons (in-
cluding populations) the benefits of, or subjecting persons (including popu-
lations) to discrimination under, such programs, policies, and activities,
because of their race, color, or national origin.
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Sec. 3- 3.Research, Data Collection, and Analysis.
3- 301. Human Health and Environmental Research and Analysis. (a) Envi-

ronmental human health research, whenever practicable and appropriate,
shall include diverse segments of the population in epidemiological and
clinical studies, including segments at high risk from environmental hazards,
such as minority populations, low-income populations and workers who
may be exposed to substantial environmental hazards.

(b) Environmental human health analyses, whenever practicable and appro-
priate, shall identify multiple and cumulative exposures.

(c) Federal agencies shall provide minority populations and low-income
populations the opportunity to comment on the development and design
of research strategies undertaken pursuant to this order.

3- 302. Human Health and Environmental Data Collection and Analysis.
To the extent permitted by existing law, including the Privacy Act, as
amended (5 U.S.C. section 552a): (a) each Federal agency, whenever prac-
ticable and appropriate, shall collect, maintain, and analyze information
assessing and comparing environmental and human health risks borne by
populations identified by race, national origin, or income. To the extent
practical and appropriate, Federal agencies shall use this information to
determine whether their programs, policies, and activities have disproportion-
ately high and adverse human health or environmental effects on minority
populations and low-income populations;

(b) In connection with the development and implementation of agency
strategies in section 1- 103 of this order, each Federal agency, whenever
practicable and appropriate, shall collect, maintain and analyze information
on the race, national origin, income level, and other readily accessible and
appropriate information for areas surrounding facilities or sites expected
to have a substantial environmental, human health, or economic effect on
the surrounding populations, when such facilities or sites become the subject
of a substantial Federal environmental administrative or judicial action.
Such information shall be made-available to the public, unless prohibited
by law; and

(c) Each Federal agency, whenever practicable and appropriate, shall col-
lect, maintain, and analyze information on the race, national origin, income
level, and other readily accessible and appropriate information for areas
surrounding Federal facilities that are: (1) subject to the reporting require-
ments under the Emergency Planning and Community Right-to-Know Act,
42 U.S.C. section 11001- 11050 as mandated in Executive Order No. 12856;
and (2) expected to have a substantial environmental, human health, or
economic effect on surrounding populations. Such information shall be made
available to the public, unless prohibited by law.

(d) In carrying out the responsibilities in this section, each Federal agency,
whenever practicable and appropriate; shall share information and eliminate
unnecessary duplication of efforts through the use of existing data systems
and cooperative agreements among Federal agencies and with State, local,
and tribal governments.
Sec. 4- 4. Subsistence Consumption of Fish and Wildlife.

4-401. Consumption Patterns. In order to assist in identifying the need
for ensuring protection of populations with differential patterns of subsistence
consumption of fish and wildlife, Federal agencies, whenever practicable
and appropriate, shall collect, maintain, and analyze information on the
consumption patterns of populations who principally rely on fish and/or
wildlife for subsistence. Federal agencies shall communicate to the public
the risks of those consumption patterns.

4- 402. Guidance. Federal agencies, whenever practicable and appropriate,
shall work in a coordinated manner to publish guidance reflecting the latest
scientific information available concerning methods for evaluating the human
health risks associated with the consumption of pollutant-bearing fish or



Federal Register/Vol. 59, No. 32/Wednesday, February 16, 1994/Presidential Documents

wildlife. Agencies shall consider such guidance in developing their policies
and rules.

Sec. 5- 5. Public Participation and Access to Information. (a) The public
may submit recommendations to Federal agencies relating to the incorpora-
tion of environmental justice principles into Federal agency programs or
policies. Each Federal agency shall convey such recommendations to the
Working Group,

(b) Each Federal agency may, whenever practicable and appropriate, trans-
late crucial public documents, notices, and hearings relating to human health
or the environment for limited English speaking populations.

(c) Each Federal agency shall work to ensure that public documents,
notices, and hearings relating to human health or the environment are con-
cise, understandable, and readily accessible to the public.

(d) The Working Group shall hold public meetings, as appropriate, for
the purpose of fact-finding, receiving public comments, and conducting in-
quiries concerning environmental justice. The Working Group shall prepare
for public review a summary of the comments and recommendations dis-
cussed at the public meetings.

Sec. 6- 6. General Provisions.
6-601. Responsibility for Agency Implementation. The head of each Federal

agency shall be responsible for ensuring compliance with this order. Each
Federal agency shall conduct internal reviews and take such other steps
as may be necessary to monitor compliance with this order.

6- 602. Executive Order No. 12250. This Executive order is intended to
supplement but not supersede Executive Order No. 12250, which requires
consistent and effective implementation of various laws prohibiting discrimi-
natory practices in programs receiving Federal financial assistance. Nothing
herein shall limit the effect or mandate of Executive Order No. 12250.

6- 603. Executive Order No. 12875. This Executive order is not intended
to limit the effect or mandate of Executive Order No. 12875.

6- 604. Scope. For purposes of this order, Federal agency means any agency
on the Working Group, and such other agencies as may be designated
by the President, that conducts any Federal program or activity that substan-
tially affects human health or the environment. Independent agencies are
requested to comply with the provisions of this order.

6- 605. Petitions for Exemptions. The head of a Federal agency may petition
the President for an exemption from the requirements of this order on
the grounds that all or some of the petitioning agency's programs or activities
should not be subject to the requirements of this order.

6-606. Native American Programs. Each Federal agency responsibility set
forth under this order shall apply equally to Native American programs.
In addition, the Department of the Interior, in coordination with the Working
Group, and, after consultation with tribal leaders, shall coordinate steps
to be taken pursuant to this order that, address Federally-recognized Indian
Tribes.

6- 607. Costs. Unless otherwise provided by law, Federal agencies shall
assume the financial costs of complying with this order.

6- 608. General. Federal agencies shall implement this order consistent
with, and to the extent permitted by, existing law.

6- 609. Judicial Review. This order is intended only to improve the internal
management of the executive branch and is not intended to, nor does it
create any right, benefit, or trust responsibility, substantive or procedural,
enforceable at law or equity by a party against the United States, its agencies,
its officers, or any person. This order shall not be construed to create
any right to judicial review involving the compliance or noncompliance
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of the United States, its agencies, its officers, or any other person with
this order.

THE WHITE HOUSE,
February 11, 1994.

[FR Citation 59 FR 76291
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