May 18, 2007

Martin G. Malsch

Egan, Fitzpatrick & Malsch, PLLC
2001 K Street, N.W., Suite 400
Washington, D.C. 20006

SUBJECT: NEVADA'S REQUEST FOR A BINDING OPINION ON “REASONABLE
EXPECTATION” IN 10 CFR PART 63

Dear Mr. Malsch:

In your letter, dated April 26, 2007, you asked, on behalf of the State of Nevada, for a binding
interpretation, pursuant to 10 CFR § 63.5, that the phrase “reasonable expectation,” as it
appears in numerous places in 10 CFR Part 63, has the same meaning as the phrase
“reasonable assurance” as this term appears in the regulations of the U.S. Nuclear Regulatory
Commission (NRC). You express concern that the U.S. Department of Energy (DOE) may
attach some special significance to the term “reasonable expectation” that distinguishes it from
‘reasonable assurance” and believe that any such misapprehension must be corrected.

The Commission’s regulations authorize the General Counsel to issue formal, written
interpretations of laws, regulations, and other sources of authority or guidance, which are
recognized as binding on the Commission. Following issuance, these interpretations are
codified in 10 CFR Part 8 of NRC’s regulations. However, this authority is exercised very
sparingly and only in instances involving major policy or legal questions. Your speculation as to
a possible misunderstanding of these terms by DOE clearly does not meet this standard.
However, the Commission has discussed this question at some length in various venues which
| will repeat for your information. The views and discussion in this letter do not constitute a
formal interpretation under 10 CFR § 63.5 or an interpretation by the General Counsel under
10 CFR Part 8.

The question whether “reasonable expectation” means something different from “reasonable
assurance” was raised in comments on NRC’s proposed rule establishing 10 CFR Part 63 and
was addressed by the Commission in the final rule. See 66 FR 55732, 55739 - 55740;
November 2, 2001. Commenters expressed the opinion that some view “reasonable
assurance” as being more stringent than “reasonable expectation” and that a connotation had
developed around the term “reasonable assurance” that could lead to an extreme approach of
selecting worst case values for important parameters. The Commission rejected the view that
use of “reasonable assurance” as a basis for judging compliance compels focus on extreme
values (i.e., tails of distributions) for representing the performance of a Yucca Mountain
repository. However, the Commission decided that to avoid misunderstanding and to achieve
consistency with the Environmental Protection Agency’s (EPA) final standards, it would adopt
EPA'’s preferred criterion of “reasonable expectation” for purposes of judging compliance with
the postclosure performance objectives. Further, the Commission placed a detailed definition
of “reasonable expectation” in 10 CFR § 63.304 and described the concept in 10 CFR §
63.101(a)(2), a description substantially similar to its description of “reasonable assurance” in
its proposed rule. See proposed § 63.101(a)(2) (64 FR 8640, 8674; February 22, 1999). Thus,
the meaning the Commission attaches to the term “reasonable expectation” is clear.
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If any lingering doubts remained as to the Commission’s view that there is no meaningful
difference between “reasonable assurance” and “reasonable expectation,” they were surely
resolved in the context of the lawsuit brought by the State of Nevada seeking review of both the
EPA and the NRC regulations governing a geologic repository at Yucca Mountain. See Nuclear
Energy Institute v. Environmental Protection Agency, 373 F.3d 1251 (D.C. Cir. 2004). The
Commission stated in its brief that the two formulations are “virtually indistinguishable” and that,
as applied to Yucca Mountain, “there is no consequential difference between the two standards,
given the nature of the determinations at issue.” See Brief for the Federal Respondents at 47-
48. The court’s decision notes that the parties had satisfactorily resolved this issue among
themselves:

NRC explained in its brief that there is ‘no consequential difference’ between the
reasonable assurance and reasonable expectation standards and that the two are, in
fact ‘[v]irtually [i]ndistinguishable.” Respondent’s Br. at 47-48. Moreover, during oral
argument, counsel for NRC confirmed that the two standards are substantively identical.
See Oral Argument Tr. at 106-07. Nevada deemed NRC'’s representation sufficient to
satisfy its claim. See Petitioners’ Reply Br. At 29 (noting NRC’s ‘welcome’ concession
that reasonable assurance and reasonable expectation are ‘identical’ standards).

373 F.3d at 1300.

Sincerely,
IRA/

Karen D. Cyr
General Counsel

cc: Members of the Nuclear Waste Technical Review Board
Members of the NRC Advisory Committee on Nuclear Waste
Ward Sproat, Director, Office of Civilian Radioactive Waste Management,
U.S. Department of Energy
Lawrence E. Kokajko, NRC Office of Nuclear Material Safety and Safeguards
Elizabeth Cotsworth, Director, Office of Radiation and Indoor Air,
U.S. Environmental Protection Agency



M. Malsch 2

If any lingering doubts remained as to the Commission’s view that there is no meaningful
difference between “reasonable assurance” and “reasonable expectation,” they were surely
resolved in the context of the lawsuit brought by the State of Nevada seeking review of both the
EPA and the NRC regulations governing a geologic repository at Yucca Mountain. See Nuclear
Energy Institute v. Environmental Protection Agency, 373 F.3d 1251 (D.C. Cir. 2004). The
Commission stated in its brief that the two formulations are “virtually indistinguishable” and that,
as applied to Yucca Mountain, “there is no consequential difference between the two standards,
given the nature of the determinations at issue.” See Brief for the Federal Respondents at 47-
48. The court’s decision notes that the parties had satisfactorily resolved this issue among
themselves:

NRC explained in its brief that there is ‘no consequential difference’ between the
reasonable assurance and reasonable expectation standards and that the two are, in
fact ‘[v]irtually [i]ndistinguishable.” Respondent’s Br. at 47-48. Moreover, during oral
argument, counsel for NRC confirmed that the two standards are substantively identical.
See Oral Argument Tr. at 106-07. Nevada deemed NRC'’s representation sufficient to
satisfy its claim. See Petitioners’ Reply Br. At 29 (noting NRC’s ‘welcome’ concession
that reasonable assurance and reasonable expectation are ‘identical’ standards).

373 F.3d at 1300.
Sincerely,
IRA/

Karen D. Cyr
General Counsel

cc: Members of the Nuclear Waste Technical Review Board
Members of the NRC Advisory Committee on Nuclear Waste
Ward Sproat, Director, Office of Civilian Radioactive Waste Management,
U.S. Department of Energy
Lawrence E. Kokajko, NRC Office of Nuclear Material Safety and Safeguards
Elizabeth Cotsworth, Director, Office of Radiation and Indoor Air,
U.S. Environmental Protection Agency

Distribution: RFC RF, OGC RF, JGray, SBurns, BJones, JMoore, KWinsberg, Mltzkowitz,
TRothschild, JCordes, LChandler, FCameron, KCyr

ADAMS ACCESSION NUMBER:

ADAMS DOCUMENT TITLE: G:\\RFC\ENJ\Malsch.wpd

] Publicly Available [ Non-Publicly Available [] Sensitive [ Non-Sensitive
OFFICE | OGC/RFC OGC/RFC OGC/GCLR OGC/GC
NAME NJensen/RA/ FCameron/RA/ JGray/RA/ KCyr/RA/
DATE 5 /17 /2007 5 /17 /2007 5 [ 17 /2007 5 /18 /2007

OFFICIAL RECORD COPY





<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /PageByPage
  /Binding /Left
  /CalGrayProfile (None)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Warning
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJDFFile false
  /CreateJobTicket true
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.1000
  /ColorConversionStrategy /UseDeviceIndependentColor
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments true
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Preserve
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 150
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages false
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 150
  /ColorImageDepth 8
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /FlateEncode
  /AutoFilterColorImages false
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.76
    /HSamples [2 1 1 2] /VSamples [2 1 1 2]
  >>
  /ColorImageDict <<
    /QFactor 0.76
    /HSamples [2 1 1 2] /VSamples [2 1 1 2]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 150
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages false
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 150
  /GrayImageDepth 8
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /FlateEncode
  /AutoFilterGrayImages false
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.76
    /HSamples [2 1 1 2] /VSamples [2 1 1 2]
  >>
  /GrayImageDict <<
    /QFactor 0.76
    /HSamples [2 1 1 2] /VSamples [2 1 1 2]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages false
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages false
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile (None)
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /Description <<
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000410064006f006200650020005000440046002065876863900275284e8e55464e1a65876863768467e5770b548c62535370300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef69069752865bc666e901a554652d965874ef6768467e5770b548c52175370300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /DAN <>
    /DEU <>
    /ESP <>
    /FRA <>
    /ITA (Utilizzare queste impostazioni per creare documenti Adobe PDF adatti per visualizzare e stampare documenti aziendali in modo affidabile. I documenti PDF creati possono essere aperti con Acrobat e Adobe Reader 5.0 e versioni successive.)
    /JPN <>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020be44c988b2c8c2a40020bb38c11cb97c0020c548c815c801c73cb85c0020bcf4ace00020c778c1c4d558b2940020b3700020ac00c7a50020c801d569d55c002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken waarmee zakelijke documenten betrouwbaar kunnen worden weergegeven en afgedrukt. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /PTB <>
    /SUO <>
    /SVE <>
    /ENU (Use these settings to create Adobe PDF documents suitable for reliable viewing and printing of business documents.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
  >>
>> setdistillerparams
<<
  /HWResolution [300 300]
  /PageSize [612.000 792.000]
>> setpagedevice


