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"UNITED STATES COURT OF APPEALS

FOR THE FIRST CIRCUIT
| )
'COMMONWEALTH OF )
MASSACHUSETTS, )
| | )
~ Petitioner, )
| )
V. ) Nos 07-1482 and
o . ) 07-1483
UNITED STATES NUCLEAR REGULATORY )
COMMISSION and the UNITED STATES )
* OF AMERICA, o N
)
Respondents )
| )

COMMONWEALTH OF MASSACHUSETTS’ .
“REPLY TO ENTERGY’S OPPOSITION TO MOTION TO HOLD
- PET ITIONS FOR REVIEW IN ABEYANCE
In arguing that_ t_he Commonwealth of Massachusetts. :
(“Cofnmonwealth’s”) c_dnsdlidated petitions for review are “fully ripe for
immediate judisiél review,” Ehtergy rﬁischsracterizes-this cascf; as ipvolv?ng |
one “simpie procedural issue” ﬁnrelated to the pénding rulemaking
i proceéd_ing, i.e., “whether the Commonw:ealth‘.impermissibly sought to
challenge generic [Nucllearf Rég__ulatory] CommiSsion regulaﬁdns in the
context of individual licensing proceedings ‘. S Entergy’s Opposition to
the Cofnmonwealth of Massachusetts’ Motion to Hold the Petitions for ~ .‘

Review in Abeyance at 4 (May 4, 2007) (“Opposition”). To the contfary,
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this case invelves the same multiple claims of violations of the National
Environmental Policy Act, the Atemrc Energy A.ct, th'.e Administrative
Procedure Act, and NRC regulations for :i'rnplerhentation of these srarutes, as
raised in the generlc rulemakmg proceedmg See Comrnonwealth Petitions
for Review, Nos. 07-1482 and 07-1483 (March 22, 2007)
Entergy s narrow proced-ural argument also 1gnores_the
Cbnrmohwealth.’s key claim ih this case thart the. NRC violated NEPA by
refusing te prepare an enyironmental irnpact' Staterhent_ regarding rhe risks of
. cOnt}inuedv s'p.ent f_liei .sterage at the Pilgrim and Verhronr Ya_nkee nuClear '

~ power ‘p'lant's. St'-iu‘, while the-Commissi_en'rhade'.ﬁhél 'an'ci reVieWable | | ._ |
* disposition of the clalm by :‘reje‘c_ting the Cemmon\rveé_lth5s. hearrng re‘que'_st, |
Cqmmeﬁwedlrh. of MdsScrchusetth V. NRC 879 F.2d 15 16, 1526 (1 * Cir.
1989), and thereby ferced this appeal, the Cemrnissior_l () has not} -

| ar'ticulate'dAits positiorr‘ en..the merits of this issue m the individual license
renewal proeeedings for the Pilgrim and Vermont Yankee_plants arhd.(b) has
declared it is instead “appropriate” to address the Cornmonwealth’s

- substantive NEPA concerns in the 'pending generic rulemaking proceeding.! -

1 Entergy Nuclear Vermont Yankee LLC and Entergy Nuclear
Operations, Inc. (Vermont Yankee Nuclear Power Station); Entergy -
Nuclear Generation Company and Entergy Nuclear Operatzons Inc.
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The Court Shouldidefer its review until “the question arises in some more
concrete and final form” in the outcome of the rulemaking proceeding.
Eagle-Picher Industries v. United States EPA, 759 F.2d 905, 915 (DC Cir.
1985) (“Eagle-Picherrv EPA”), queting Continentql Az'r Lines v. C’AB, 522
| ..F.2d 107, 125 (D.C. Cir._1§74) (en banc); Midwestern Gas Traﬁrmissioh .
Co. v. FERC, 589 F.2d 603, 618 (D.C. Cir. 1978).2 |

Mereo_ver, eVerr E_rltergy’s “simple proce'dural issue” of whether the
NRC l..awful.l.y treated the Cemmorlweal_th’s NEPA claims as an
irnpermissible .ch.alienge to its geﬁerie NEPA regﬁlati”_(v)ns}canndt-p'lausibly o
be characterlzed as “ﬂllly ripe” or wholly separate and distir.l'ct”"frorri the -
'-rulemakmg proceedrng Opposmon at 2 Accordmg to the NRC 1tse1f the ; -
rulemakmg proceedmg may prov1de the Commonwealth wrth an alternatrve
. procedure for challenglng the NRC’s NEPA regulatrons See CLI- 07 03,

slip op. at 6. If the Commrssron grants the ru_lemakmg petrtlon, the

(Pilgrim Nuclear Power Station), CLI-07-03, _NRC _, slip op. at 6 (January
22, 2007)(Attachment A, Commonwealth Motion). |

2 The Commonwealth’s request for deferral of judicial review is not
open-ended, however. If the NRC has not concluded the rulemaking:
‘proceeding before it has completed the individual license renewal
proceedings for Pilgrim or Vermont Yankee, the Commonwealth requests ,
- the Court to reinstate these petitions in order to preserve its right to seek full
and timely NEPA compliance in the course of the NRC’s license renewal
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procedljral quest‘io‘n. identified by Entergy will become mooi, thus
warranting deferred review in this case..

Nor has Entergy demon’strated that the requested delay would cause it
tQ suffer “immediate and practical” harm. Edgle-Pichef v. EPA, 7.5'9 F.2d at -
915. In fact, given fhat (a) the NRC has p'rojecfed that the Pilgrim and
Vérmdnf'Yankee' license renewal -proceédings will be éompleted ny July
2008, (b) the Commonvealth has not asked the Court to hold this
| proceeding in abeyahcé beyond t'hé_'date when the earliest of thqée
proée'edings _is.'cvom‘plkévt_ed, .a.lnd (c) the Pilgrirrji.'ahd ‘Ver'mon.t Yaﬁkee licenSés
o aré not due to éXpire until _Jun'e of 2012, it _do’es. not appear that holding this o
- ,procéedihg in abeyéhce Will cause E_ntergy any h'ai'rri”'a.t all. Tt is also.
'riotéworthy fh_at the NRC doéé not object to 'boéfponihg féview of argue that
a p_dstpénement would interferev in .any way with its regulatory activities.

? <«

" F inally, while the Hobbs Act may reflect Congress’ “strong
preferencé”_ for immediate review [Opposition at 6], the Court’s

countervailing “interest in postponing review is strong if the agency

position whose validity is in issue is not in fact the agency’s final position.”

deéisions.’ Robertson v. Methow Valley Citizens Council, 490 U.S. 332, 349
(1989) (environmental analysis must be completed “before the die is cast”).
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Eagle-Picher v. EPA, 759 AF.'2ci at 917, quoting Continental Airlines v. CAB,
522 F.2d at 125. As the D.C. Circuit reasoned in Continental Airlines:
If the [governméht’sj position is likely to be abandoned or modified
- before it is actually put into effect, then its review wastes the court’s
time and interferes with the process by which the agency 1s
attemptmg to reach a ﬁnal decision.
fd. Here, because the NRC has taken no pos1tic‘>r‘1- at all in the proceéding v
bel’ow regarding the central que's'tion.o.f whether it has‘,'complie_d with NEPA,
b’rieﬁn'g of the iséﬁe would be grlossl‘y'iﬁe'fﬁcvient. The brieﬁng Would be far
'_rr_.lore effecti_vé and efﬁcight if .'it were baséd ona merits decision ﬁdm the
| NRC in the fﬁlef_naking proCeédi'ng,. Ttis also pqss»iblg that the rulémaking
de’cis_ion}Wi:_Il satisfy thé Corhfpénv;lcalth’s. subsfan_tive concerns and ..t_héreby, '
| m'o',o_t: thlS éase. : | |
| ACcor}dihgly,} the CoMoﬁWealth’s motion to _hol'd’ these pefitiqﬁs in

abeyance should be "grant‘éd.

Respectﬁilly Submitted,
MARTHA COAKLEY
_ : ATTORNEY GENER‘AL
Diane Curran - Matthew Brock =~
- Harmon Curran, Sp1elberg " Assistant Attorney General
& Eisenberg, L.L.P. Envir. Protection Division |
1726 M Street N.W., Suite 600 ‘ One Ashburton Place
Washington, D.C. 20036 . Boston, MA 02108

202/328-3500 o - 617/727-2200 X 2425



COMMONWEALTH OF MASSACHUSETTS
Petitioner,
V.
UNITED STATES NUCLEAR REGULATORY COMMISSION
_ and the -
UNITED STATES OF AMERICA,
- Respondents

CERTIFICATE OF SERVICE
I hereby certify that I have this day served the fo;egoing document dated at Boston this 14th

- day of May 2007 upon the following persons:

Ronald A. Shems, Esq- _ : ~ StevenC. Hamrick, Esq. |

Karen Tyler ' o - Office of the General Counsel
~Shems Dunkiel Kassel & Saunders PLLC '~ U.S. Nuclear Regulatory Commission
91 College Street o - ~ U.S. NRC Mail Stop 0-15D21
’Burhngton VT 05401 S Washington, DC 20555
o John F. Cordes Sohc1tor . - -~ Paul A. Gaukler, Esq.
- US. Nuclear Regulatory Comm1551on . - DavidR.Lewis,Esq.
- U.S. NRC Mail Stop 0-15D21 , I ' Plllsbury, Winthrop, Shaw Plttman LLP L

~ Washington, DC 20555 3 - Washington, DC 20037

James R. Milkey
Assistant Attorney General, Chief
Office of the Attorney General
Environmental Protection Division
One Ashburton Place
Boston, MA 02108

(617) 727-2200 ext. 2439
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THE COMMONWEALTH OF MASSACHUSETTS :
OFFICE OF THE ATTORNEY GENERAL

ONE ASHBURTON PLACE
BOSTON, MASSACHUSETTS 02108-1598

MARTHA COAKLEY : (617) 727-2200

ATTORNEY GENERAL ‘ : ' ' www.ago.state.ma.us
. May 14,2007

BY HAND -

Richard Cushing Donovan, Clerk

‘United States Court of Appeals for the First Circuit
1 Courthouse Way, Suite 2500

Boston, MA 02110

RE: Commonwealth of Massachusetts V. NRC
Nos. 07-1482 and 07 1483 | '

Dear Mr. Donovan: '

Enclosed for ﬁhng please ﬁnd an ongmal and three coples of the Commonwealth of
Massachusetts’ Reply to Entergy’s Opposmon to Motlon to Hold Petltlons For Rev1ew in Abeyance
together w1th a Certlﬁcate of Serv1ce

Very truly yours,

W Zyrr-o—-f( b-z ‘\3

’ Matthew Brock
Assistant Attorney General
Environmental Protection Division
One Ashburton Place '
Boston, MA 02108
(617) 727-2200 ext. 2425

~enclosure

cc: Service List



