June 1, 2007

Dr. Michael T. Ryan, Chairman
Advisory Committee on Nuclear Waste
U.S. Nuclear Regulatory Commission
Washington, D.C. 20555

SUBJECT: USE OF CREDIT FOR MODERATOR EXCLUSION IN THE LICENSING OF
SPENT NUCLEAR FUEL TRANSPORTATION PACKAGES

Dear Dr. Ryan:

In a letter to Chairman Dale Klein, dated April 23, 2007, the Advisory Committee on Nuclear
Waste (ACNW) reported its observations and recommendations on use of credit for moderator
exclusion in the licensing of spent nuclear fuel transportation packages. ACNW’s
recommendations and the staff’'s corresponding responses follow.

ACNW Recommendations:

. The Committee recommends that the staff use the existing rule, at 10 CFR 71.55(c), to
evaluate submittals from applicants seeking to apply moderator exclusion provisions of
the rule. A decision about rulemaking should be deferred, until more experience is
obtained, using the existing provisions of the rule.

. The Committee recommends that guidance be made risk-informed and include
consideration of both moderator exclusion and burnup credit.

Staff Response:

The staff is currently preparing a Commission Paper regarding moderator exclusion, which will
describe: (1) the use of moderator exclusion as a basis for approval of spent fuel transportation
packages, including a discussion of the current staff practice; (2) regulatory options for
addressing moderator exclusion; and (3) a recommendation on these options. The staff
believes that the early and open dialog with ACNW has been beneficial in broadening the
discussion of options that will be presented to the Commission, for its consideration. Although
the Commission Paper is under development, and the staff recommendation has not been
finalized, the staff will carefully consider the ACNW recommendations in developing the paper.

With respect to the first recommendation, staff is actively working with two applicants that may
request moderator exclusion for design approvals, including the U.S. Department of Energy
(DOE), with its contractor Idaho National Laboratory, and a vendor for a dual-purpose cask, for
commercial spent fuel storage and transport. From preliminary interactions, it does not appear
that these applicants will request an exception, under the provisions of 10 CFR 71.55(c), but,
instead, intend to demonstrate moderator exclusion under the provisions of 10 CFR 71.55(e),
which addresses criticality safety under accident conditions. The staff believes that these
interactions will provide experience evaluating risks associated with granting moderator
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exclusion, as the ACNW has recommended, as a prelude to a rulemaking decision. In addition,
should the Commission direct the staff to pursue rulemaking, the staff believes that the
development of a rigorous regulatory analysis, which would be completed before issuing a
proposed rule, would also incorporate experience and insights, consistent with the

ACNW recommendation.

With respect to the second recommendation, staff is actively reviewing a request for design
approval of a commercial spent fuel transportation package that uses burnup credit, and also is
working with DOE’s Office of Civilian Radioactive Waste Management, to acquire data that may
support a technical basis for extending burnup credit beyond levels specified in current
regulatory guidance. Although separate guidance has been developed regarding moderator
exclusion and burnup credit, the staff agrees that a guidance document that addresses both
issues together, in a coherent, risk-informed way, would be beneficial. The staff plans to
include the development of this guidance among the alternatives discussed in the Commission
Paper because guidance would be useful whether or not rulemaking is undertaken.

The staff is particularly grateful to ACNW for sponsoring an early, in-depth, and inclusive
discussion about this complex technical and regulatory issue. We believe that this open

interaction has helped us develop a more complete analysis of this issue for Commission
consideration.

Sincerely,

/RA/

Luis A. Reyes
Executive Director
for Operations

cc: Chairman Klein
Commissioner McGaffigan
Commissioner Merrifield
Commissioner Jaczko
Commissioner Lyons
SECY
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