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CONSUMERS ENERGY COMPANY
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(Big Rock Point ISFSI)

PETITIONVFOR RECOﬁSIDERATION
Now come Victbr McMénemy, ﬁﬁclear Infofmation ahd ﬁesource
Service {(“NIRS”) and Don’t ﬁaété Michigan (“DWM”), Petitioners
hérein, by and through cbunsel, and.move the Cémmission to reconsider
its April 26, 2007 Mehorandum and Order dehying Petitioners the-
status of intervenors aﬁd denying them a hearing on the license
transfer from Coﬁsuméré PowerVCompany to Entergy Nuclear Palisades,

LLC and Entergy Nuclear Operations, Inc.

Terry J.Oiodéé ;7
(Ohio Sup. Ct. #0029271

316 N. Michigan St., Ste. 520
Toledo, OH 43604

(419) 255-7552
Fax (419) 255-8582

Counsei for Petitidners
MEMDRANDUM
NRC regulations —viO CFR § 2.345 - authorize thé Petitioners to
seek reconsideration if they file their réquest withiﬁ ten (10) days‘
after the date of the relevant decision and‘“demonstrate a éompelling

circumstance, such as the existence of a clear and material error in
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a- oe6151on; which could not ‘have been reasonably antlolpated which
renders the’ dec151on ‘invalid. SRR -

By a-calendaring érror‘OnLhis”pér%Z Petitioners"undersigned
legal: counsel omiﬁted-to prepaté andvsubmit' a response"infreply to
Consumers!'Answerland*toLopposébdismiSSal~of tﬁe?originél petition;
Petitioners”-counselwwas'iﬁvolvedqin oonsuning trial activityaandl
overlooked the paper copy dellvery of Consumers Answer, which
apparently .was not also electronlcally flled {in which case it would
have been more readily notrcedsby Petltloners’ counsel).

Moreover, although. Mlchael Keegan of Don t Waste Michigan .is :
listed as having-been: served a. paper .copy of Consumers” Answer,*hev
did not .receive it=in”thesmail Flnallj,‘Kevin'Kampsaof NIRS>was‘in
Australia .the entire month- of Marhh OO7 and unavailable to.act:in
repry,to‘the Answer;; Even absent *a response to the Answer; thel-:..
Commission .was, ¢clearly andnmaterrally erroneous -in;. rendering-: the
decisionrit made on the VRequestnfor;Hearing and_Petition-te. :: -
Intervene.” ;L; Y »ﬂ! o Cam

‘The Commissionfs:denial ofustanding‘to Victor McNameny, who
indisputably lives within 40.to 42 miles of Big Rock Point, reflects
a shallowtanalysis_of,rhe faots al1eged by Petitioners.as.well as the
public record information availeble to the NRC about tne.;SESI at Big
Rock.,Finding.that “[p]heipotenriel}rédioflogical risks associated
with an_ISFSIIlicensevtrensferiere even lower}_because:an>ISFSI.is
essentially:a_passiyeTstructure rarher rnan an operatingufscility,
and there tberefore is less chanoe ofiwidespreed raq;oactive
release,” theﬁCommrssion determrnes that MoNaneny‘doesn't‘live_

closely enough to be within the contemplated zone of harm.
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A member of an organization.may base his or her standing upon a
showing that his or her-residenée_i§‘within_phgugeograph;caL;agga':ur
that_m@ght_bg;affgqted by an aggigeppaLlre;ease qfuf;ssiop,p:oducts.
Fla. Power &-Light Co. (Turkey, Point Nuclear Generating Plant, Units.
3 & 4),;LBP-01-06, 53..NRC 138,:146, (2001), -aff’d on cher;grougds,_
CLI-01-17; 54-NRC.3 (2001). This approach “presumes a petitioner has
standing to«intervéne without:the need specifically to plead injufy;
causation; and redressability ifﬁthe~pet;tioner;lives_Qithiq, or
otherwise has frequent contacts with, the.zone ofrpossible:harm. from
the nuclear: reactor ‘0r other sQurpesbfﬁradibactivityiﬁ Ida

- ThiSarule”dfﬁbhumb has been-applied to-license:renewal
proceedings.” TurkeySPointydLBP—®1406,n53hNRC.a£“148—49::In reactor
licenseé ‘renewalicases; “the-distance from~"thé 'sSignificant ‘source of
radioactivity thatis presuned-to affe¢t~the -Pétitioners logically. -
must bé'thé- same®50-mile ‘distanceé:fhat“forms’ the carrent basis for
thé proximity- pfésdtimption fof readtor. construction permit and ‘initial
operating license proceedings”. Id. See Virginia Elec. and Powér Co.
(North"Annd' Nuclehr Power Statidh;Units 1-62),  ALAB-522, 9-NRC 54,
561(1979)'(“élo%eﬁpféximity'[to d%facility] has always been 'déemed to
be 'enough; ‘standifg aloné, to establish the rgquisiﬁé‘iﬁﬁérest” to
confer S?éhaiﬁéf-f;“47 AT

In Gedrgia Power Co. (Vogtle Elébf%ic'Géneréting Plant, Units 1
and 2), LBP-93-5737 NRC 96 (1993}, aff’d, CLI-93-16, 38 NRC 25
(1993), the Commission Was'pOSedwfﬁé question of ‘a license transfer,
as it faces inGthénﬁréééhf’é?béeédiﬁgfﬁ'The'NRC.apprOQéd'éﬁandiﬁg for

a petitidﬁér'whb;iivéﬁ"35”ﬁiléé'frém the plant for one week per
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month;~Thé“petithnér»inEngtle5aIIeged that he*éeuf&ﬁeuffer:harm
from:the?transferaof;bperatingﬁauthorityjtO’a cbmpany=that,}according
to him, lacked thef“character,;competence,:and integrity to:safely
operate the Vogtle.plant, and lacks_ the:candor, truthfulness, and
willingness to abide by the;regulato;ywrequitements necessary to
operate a nuclear facility.” CLI-93-16, 38 NRC at 33.;That petitioner
also alleged that management had submitted material false statements
to the;Cemmission“in order to}obstruct an NRC investigation. Id.

In the‘pxesent-mattery Petitioner'Victor;McNameny lives about 40
to 42 -miles.in a:straight line. from.Big Rock at.his residencé and he:
lives there for 52 weeks per year: -His'recreational. pursuits on Lake
Michigan.take him muech.closer to the;Big_Rockaeite_injthe<warmerq
months of themyeat;'seve;a}:time;lpet_year he,sa}}e to,within .15 .
miles of Big Rock. Point, and every few years sa;i}segté.a_.,_p,.q‘in? within;
a mile from Big Rock Point. See “Supplemental Declaration of Victor
McNameny” hereto attached. Several times per year he stops at a park
within one mile of the ISFSI facility for various activities

described in his Supplemental Declaration. OverallrrMcNameny-has

demonstrated more- frequent and closer prox1m1ty to Blg Rock than dld

the petltloner in G orgla Power to the Vogtle plant

At Blg Rock, nlnety—flve per'cent (956) of all the long -lasting

rad10act1v1ty generated at the’ reactor remalns on51te 1n the form of

irradiated nuclear fuel.! If there were an F-16 jet plane crash into

[

DOE “Integrated Data Base for 1997,7- Offlce of C1v1llan Rad1oact1ve
Waste Management, http://www.osti. gov/brldge/product biblio: jsp°ost1 1d=574220
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the Big Rock ISFSI casks,? or an,earthquake,’ .or a terrorist attack,!
using:-a TOW~shoulder—fired"missile?euanyuofﬁwhichihae*been?Officially
accorded the pbtential'to'physié311Y”breath'dry storage casks - and
caused the escape of radiocacti®¥e’cesium in’the:course of a fire, the
wind could well" carry’tadiation: for- 42 -miles. -And the waters of’' Lake
Michigan and‘Littie'Traverse*Barisimilarly-éouid'distribute radiation
that far. @ & L+ 7 00 s e s

There is'liftle technical.difference, from the'standpdintrof
phySiés,‘chemistry'and potential-environmental: and public -health
damage,}betweenya\zirCOnLUm firéiinja?drained”storage#pool:and a.
spenttfuel,fife'ceasedmbyvoverheatinguﬂSFSI zircenium cléddingﬁin a

dry storage caskl® Ei%espective*of*howlléng spent'fuel”rods’are-léft.

ighitibnﬁ5hemce tﬁehboSsibility‘bf '2ivEBnium fire's remain's long after
' THALIDHTT e T ST s B

S rEe : L. o

" 2 scenario ‘previously recognized 'as possiblé- by’ the Commission, -  see
- Private Fuel Storage LLC, 72-22-ISFSI.

3Acknowledged in a Staff memorandum seeking “negative consent” in the
“Modified RulemakingPlan: 10 CFR Part 72 =~""‘Geological”and Seismological
-Characteristics for Sltlng and Design of Dry Cask Independent Spent Fuel
Storage ‘Installations’”, Secy 01-0178, 9/26/01 ST T

Jud1c1ally noticed for the NRC.in San Luis .Obispo Mothers for Peace v.

Nuclear Regulatory Commission (Ninth Cerult No. 03-74628, June 2, 2006),
F. 3d . 4 . . ’ ) )

“Armor Piercing M1551le Perforates High- Level Radiocactive Waste
Storage/Transport Cask,”
http://www.nirs. org/factsheets/n1rsfctshtdrycaskvulnerable pdf

Credlbly postulated in Robust Storaqe of Spent Nuclear Fuel: A
Neqlected Issue of Homeland Security, .Institute for Resource and Security
. Studies (2003), http / /www.nukebusters. org/uploads/medla/Thompson _Report.pdf
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decommissioning;’ long affer the adjoining nucleat ‘power plant has
been dismantled. Theée- possibility of'fa fuel fire is éexplicitly
admitted in Consumérs’ ‘review of the ‘scenario of “self-sustaining
oxidation of spent fhél zirconium cladding”™ found in its
decommissioning plans.® « eme s

If there were an attack on:the cask 'storage facility at Big Rock
where no radiation escaéed,,the Sheer econohic impacts on- the
northwestern Michigan. tourism economy due to stigma effect would be
tremendous and would,not-necessarilygdistinguish_between a spent fuel
storage site and. an operating:nuclear power plant. The:affects would
only be worsened if. some, or a lot,_cf‘radiation;escaped from a
breach of the casks. . -~ . .. . . S

Petitioners remind the Commission that thisnslicense transfer
proceéeding is the Zirst time that NIRS, DWM and. MgNameény. have had
occasion to demand.consideration of the terrorism.:threat-—to ths Big
Rock casks since the 9/11 commission.reported in .2004:-that nuclear
facilities were tdrgeted by Al Qaeda on September "1,  2001. It '1is
thus qulte aooroleatc for the Derltioners to be ;alclng tnese
concerns now, at thlé inltial upporLunlty. o

When it denled‘the present petJLlon, the- vommlﬁ;lon falled to
analyze the adve;sifies of earthquake, terrorismlahdap}ané wrecks

together with certain Big Rock-specific troubles: (1)”fhe'Security

"NUREG-1738, Appendix 1A, pg AlA-5, available through NRC's ADAMS
engine. Comments by Robert Alvarez,
www.fpif.org/presentations/wmd0l/alvarez_body.html

®piscussed in the Commission’s October 7, 1998 grant of an exemption to
Consumers from having to prepare an offsite emergency plan once the Big Rock
reactor was closed and dismantled, see :
http://www.epa.gov/fedrgstr/EPA-GENERAL/1998/0October/Day-07/926852.htm
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vulnerability of the casks Li.e,éﬁmuch»of‘tbeﬁformer Big Rock reactor
instal;gpionws;te hasvbeen_relegsedzfor;publicfuse;»likelyras,a
public park, with greatly alteped,security»requirements,from those. .
which formerly pertained:whenxthejgeactor:exisped negarby); (2)
Entergy’s poor security management track recordg;andg(3i the ongoing
bankruptcy of .the .parent Entergy electric.udtility company as a result
of Hurricane Katrina’s devastétion*df Entergy’s Gulf Coast rate
‘base'?, whicﬁohas left New OrTeans: subject to frequent blackouts and
unreliable service”;’Edtergy’s'conporate=foCus?isfdistractedyfand
‘carefuli'monitoring of‘ithe casks at-Big Rock is. a costly: afterthought
in its otherwiseulucrative‘purdhasefdeal. .It.is‘withinlreHSOnable~~
contemplation that this struggling corporation and/or-its subsidi- .
aries'might cut fiscal and stafifing icorners .to dedl with idts
unprecédented finaneidl problemsi  This’array ofvchaLlehges'should be
respected«and.invéstigatédrvia a’ public adjudication ®f the:license

transfer -from Consumers to Entergy.’ L ol

- g L. . ‘ o E e L S I pa

°a year after the 9/11 attacks, security guards at Indian Point - an
Entergy ifacility - expréssed majoriicohteriis labout being understaffed, o
insufficiently trained, under-equipped, misunderstanding of the rules of
engagement, and underpaid to provide:rsecurity. The situation, according to
this report, is even more dismal at decomissioned facilities. See report,
“Nuclear Power. Plant .Se¢cyrity: Voices -from Inside-the Fences,” PIOJeot on
Government Over51ght
http://pogo.Qrg/p/environment/eo- 020301~-nukepower.html#ExecSum
The leaked internal Entergy Northeast report containing these conclusions is
found at http_[/pogo org/m/ep/ep EntergyReport 020125 pdf

Ysuch that Entergy s Mississippi sub51d1ary recelved some $81 mllllon
in federal grant aid,
http://www.boston. com/bu51ness/art1cles/2006/10/30/entergy mississippi_gets fe
deral grant/
and its New Orleans parent corporation recelved $200 mllllon in sub51dlzed
ratepayer assistance, http://www.lra. lou151ana gov/pr103006entergy html.

“New Orleans, Gettlng Less Power, May Pay More,” New York TlmesJ ]
http / /W, nytlmes com/2006/07/22/us/22b1ackout html?ex= 1311220800&en 45835691°
d79966228ei= 5088&partner rssnytéemc=rss
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The facts of Enreréyfe corpofeté“finenoial’status and the

P !
implications for the firm’s consequent ability to secure and manage.
the Big Rock storage facility fall within the 10 CFR §‘2.34§
“compelling” threshoidfi‘fhe Commiseion's trivializetion of'Entergy’e
finenciel probiems end.denial of an inquiry into the compeny'e'oureﬁA

rent management culture comprises.a “clear. and material error” which

1ncorrectly prompted the denlal of standlng and a hearlng for the

Petitioners. The enumerated Entergy negatlves should set off

e . . E B

cautionary alerts and trlgger closer NRC scrutlny, in the form of a

publlc adjudlcatory llcense tlansfer proceedlng

Pt T N A B T

WHEREFORE, the Petitioners pray the ‘Commission’ recon51der its

Aprfl‘26 2007~deciéion‘and“reVerse %he'same; and‘further, that it
R . i [N PSP § PR s . ‘

grant the Petltloners standlng to proceed 'andfset-thesebmatters for’

r

hearlng. , s

- Terry J.{JLoddé" " .
'Counsel for Petitioners
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SUPPLEMENTAL DECLARATION OF VICTOR MCNAMENY

-

Now come Vlctor McManemy (“Declarant"), who says as follows

under ‘the penaltles of perjury

1) Declarant makes thlS addltlonal declaratlon to supplement the
declaration :he, gave in. Eebruary; 2007, in this proceeding:

2) Every few years Declarant sails, his boat very close to the .
. Big rRock Point (Mlchlgan) ISFSI 51te, to w1th1n less than a mile

. away, -on-the Little.lTraverse Bay.of Lake Michigan. Every year, he,

" sails several tlmes w1th1n flfteen (15) mlles of Blg Rock Point on
Little Traverse Bay.

3) Several times per year Declarant travels by auto past the Big
Rock Point site and stops at Elzinga Park, less than one (1) mile
east of the current location of the Big Rock Point ISFSI, to collect
drinking water from an. artesian,well in:the park; to visit a monument
to a B-52 crew that; crashed in, thefl9605 just ten seconds’ flight
time short of the Blg Rock reactor; and as well to hunt for Petoskey
stones on the beach of Lake Michigan.

4) Further Declarant saith naught.

/s/ Victor McNameny
Victor McNameny




~UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

In the Matter of
Docket Nos. 50-155-1LT

CONSUMERS ENERGY COMPANY 72-043-LT

(Big Rock Point Plant) _ )

CERTIFICATE OF SERVICE

I hereby certify that copies of the foregoing PETITION FOR RECONSI-
DERATION have been served upon the following persons by electronic
mail this 7** day of May, 2007, followed by deposit of paper copies in
the U.S5. mail, first class, or through NRC internal mail.

Office of Commission Appellate Lawrence J. Chandler, Esq.

Adjudication Office of the General Counsel
U.S. Nuclear Regulatory " Mail Stop - 0-15 D21 '
Commission _ U.S. Nuclear Regulatory
Washington, DC 20555-0001 Commission
E-mail: ocaamail@nrc.gov Washington, DC 20555-0001

' ) E-mail: ogclt@nrc.gov
Office of the Secretary v Douglas E. Levanway, Esq.
ATTN: Rulemakings and Wise, Carter, Child, and Caraway
Adjudications Staff P.0. Box 651
U.S. Nuclear Regulatory ' Jackson, MS 39205
Commission E-mail: del@wisecarter.com

Washington, DC 20555-0001
(E—mail: HEARINGDOCKET@nrc.gov)

Sam Behrends, Esq.

LeBoeuf, Lamb, Greene & MacRae
1875 Connecticut Ave., NW, Suite
1200

Washington, DC 20009

E-mail: sbehrend@llgm.com

Tovy 9 dodge

Terry & Ld@be

Counsel for Petltloners
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