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STATE OF NEW JERSEY, )

UNITED STATES NUCLEAR

Petitioner,

V.

REGULATORY COMMISSION )
‘and UNITED STATES OF .
AMERICA, o )

Respondents. - )

I, JENNIFER GOODMAN, hereby declare as follows:
Attached please find my resume, which-is incorporated into this

Declaration by. reference.

vShieldalloy is curreﬁtly ‘'storing approXimately 65,000 m® of

radioactive‘waste outside at its facility without any cover.
Thié storage area is adjacent to the nearby Hudson Branchlcreek.

Shieldalloy’s own sampling iesults of surface water, run-off,
soil, and/or sediment in the creek for uranium-238, thorium-232

and radium-226 show levels which violate either surface water



stendards, soil remediation'standards, or both. A true copy of
the results of this sampling is attached in the Maps numbered 6,
7, and 8. These sampling results included oﬁ Maps<numbered.
6,7,and 8 are taken from Shieldalloy’s decommissioning plan,
Appendix 19.9 Enﬁironmental Report, Sub?Appendix B.  On the
attached map the waste disposal area is within the grid AA45 on
the northwest, _grid. H45 on vthe southwest, grid H72 on the

southeast and grid S72 on the northeast.

The surface water standard fo:.combined'radium—226 and radium-228
is 5 picocuries pef‘ liter (pCi/L).. N.J.A.C. 7;9B—1,14 (c}‘
| _,(.re_fe_rer‘lcing. 40 C.F.R. >§14l._66. 0)). Shieldalloy’s own water
samples from the QUdéon Bréneh;cieek of juet'fadium-zzs show
ievels that exceed this stahdard( inclﬁding.reeuits Qf 33;l_pCi/L
.aed 15.2 pCi/L. See Map 8. .fhe state seilefeﬁediétion steﬁda;av
for radium—226 is 3 §Ci/L. N.J.A.C. 7:28—12;9.. "However;.
Shieldalloy’s sediment or soil samp;es along the creek’s bed show
_levels well above the standard, including a result of 57iji/g

taken from the beginning of'Shieldalloy's property line and a
"result of 17 pCi/g taken farthest away from the property line.

See Map 8.

The surface water standard for uranium-238 is 30 ug/L. N.J.A.C.
7:9B-1.14 (c) (referencing‘40 C.F.R. §141.66(e)). Shieldalloy’s

water sample from the edge of the disposal area, shows uranium



exceeding .this standard, with a result of 52 ug/L (after
converting U-238 to total uranium). See Map 6.

New Jersey’s soil remediation standard for thorium-232 is 2
pCi/g. N.J;A.C. 7:28—12.9.'_ However, sShieldalloy’s soil or
sediment samples for thorium-232 show results aldng the creeh's
bed exceeding the‘standard, including a result of 4.94 pCi/g
taken at the heginning of Shieldalloy’s property line and a
result of 2.61 pCi/g taken farthest away from the property line.
See Map 7. A result of 9.8.pCi/g was also found fot thorihm;'

232. See id.

I declare that ‘the foreg01ng statements made by me are true

I am aware that 1f any of the foreg01ng statements made by me arev

w1llfully false, I am subject to punlshment

DATE:

/921/07 W%Ww) "

nnlfe odman




Jennifer Goodman
34 Cedar Lane
Princeton, NJ 08540
(609) 984-5498

jenny.goodman{@dep.state.nj.us

EDUCATION

Rutgers University Graduate School, New Brunswick',NJ
MS Radiation Science, October, 1987
Institute of Nuclear Power Operators (INPO) Fellowship recipient

Cook College (Rutgers University), New Brunswick, NJ
BS Biochemistry, 1980 ’

EXPERIENCE

US Environmental Protection Agency, Region 2, New York, NY
1984-85, Emergency Planning, Member of Radiological Assistance
Committee

NJ Department of Environmental Protection, Trenton, NJ -
1985-88, Bureau of Nuclear Engineering, Coordinated nuclear power
plant emergency exercises, wrote standard operating procedures,
designed and supervnsed construction of the Emergency Laboratory
Facility.

'1988-92, Bureau of Environmental Radlatlon Supervnsed Radon Sectlon -

responsible for implementation of radon certification regulatlons

- 1992-Present, Bureau of Environmental Radiation, Superv1se
- Radiological Assessment Section.

Responsible for reviewing characterization, remediation and ﬁnal status
survey plans for sites contaminated with radioactive. materials. Sites
include mineral extraction industries, former Manhattan Engineering
District sites (nuclear weapons production), military bases, and
manufacturing operations. Part of a team that developed cleanup
standards for naturally occurring radioactive materials. Developed and

. promulgated a regulation for soil remediation standards for radioactive

materials. Assist the Bureau of Safe Drinking Water with radionuclides
in drinking water issues including occurrence, treatment, waste
management, health effects, and costs. Assnsted the NJ Drinking Water

" Quality Institute in developing a standard for Ra-224 currently assisting

with development of radon in water standard.

COMMITTEES

Member of the Interagency Steering Committee on Radiation Standards
Sewage Sludge Subcommittee

‘Member of National Council on Radiation Protection and Measurements
~ Scientific Committee 6-2.

Coordinator, CRCPD E-35 committee on MARSSIM/MARSAME

REPORTS

New Jefsey Drinking Water Quality Institute Report on Radium-224
Health Effects Subcommittee, November 2001 '
Radon in Air Investigation of the Pequest Trout Hatchery, Mansfield,



leerty, and White Townships, Warren County, 2004

Investigation of Charlotte Uranium Mine, Byram Township, Sussex
County, February 2004

ISCORS Assessment of Radioactivity in Sewage Sludge:
Radiological Survey Results and Analysis, November 2003
Modeling to Assess Radiation Doses, February 2005
Recommendations on Management of Radioactive Materials
in Sewage Sludge and Ash at Publicly Owned Treatment Works,
February 2005

A Study of Technologically Enhanced Naturally Occurrmg Radioactive
Material (TENORM) at a New Jersey POTW, January 2005

A Review of "Understanding Patterns and Trends of Radioactive
Strontium-90 in Baby Teeth of New Jersey Children with Cancer:
A Report to the New Jersey State Department of Health and
Semor Services", September, 2005

PUBLICATIONS

Amidon, T., Stern, R., and Goodman, J., 4 Pathways Analyszs Approach
to Developzng Remedzatton Standards for Radioactively
Contaminated Soils, in Contaminated Soils, Volume 4, Kostecki,
‘ P. and Calabrese, E. editors, 1999.
Goodman, J., New Jersey and MARSSIM: Perfect Together (Well,
' Almost) Health Physics. 84(6) Supplement 3, June 2003 -

~ Bastian, R. et al, Radloactlve Materials in Biosolids: . National

Survey, Dose Modeling, and Publicly Owned Treatment
Works (POTW) Guidance, Journal of Envzronmental Qualzty
- 34:64-74, 2005.

. Wolbarst, A.B.et al, Radloactlve Matenal in BlOSQlldS Dose Modelmg

' Health Physics. 90(1), January 2006

- PRESENTATIONS

Ingestion Pathway Planning in NJ and the Impact on a State Radiation
Laboratory, Health Physics Society, Boston, MA, July, 1988.

Implementation of NJ Soil Remediation Standards for Radioactively
Contaminated Sites, Health Physws Society, Philadelphia, PA,
June, 1999.

ISCORS Update on Sewage Sludge, Conference of Radiation Control
Program Directors Mid-Atlantic Meetmg, Atlantic Clty, NJ,
October, 2003

Cleaning Up the BOMARC Site, from Missile Maidens to MARSSIM
NJ Chapter of the Health Physics Society, March, 2005

Implementation of ISCORS Guidance Documents: New Jersey's
Experience, ISCORS Principals, Washington D.C., March 2005

AWARDS

Appreciation Award in Recognition of Outstanding Achievement as a
- member of the Tom’s River Working Group, June 1999

Professional Achievement Award for assistance to the Drinking Water

Quality Institute in developing a Radium-224 in water standard,
Aprll 2003 i

REFERENCES

Available upon request
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February 12, 2007

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION £

BEFORE THE ATOMIC SAFETY AND LICENSING BOARD
in the Matter of _
SHIELDALLOY ME_TALLURGICAL CORP. Docket N.o. 40-7102
(Licensing Amendment Request for

Decommissioning the -
Newfield, New Jersey Facility)

N N S Nt s Sven o

NRC STAFF'S RESPONSE TO REQUEST FOR A HEARING BY THE
NEW JERSEY DEPARTMENT OF ENVIRONMENTAL PROTECTION

INTRODUCTION
On January 16, 2007 pursuant to 10 C.F. R § 2. 309 the New Jersey Department of .
Environmental Protection (Petltloner) filed a request fora h_eanng on the decqmmus_snontng plan .
(DP) submitted by Shieldalloy_Metallurgical Corpdration an NRC licensee. : the request .for-a |
'hearing‘ includes se‘vehteen distinct'conten'tions' For the reasons stated below the NRC staff
- (Staff) respectfully submlts that the Board should grant the Petltloners request for a hearlng and-
~ admit, under certalbn condltlohs_, eight of the: Petitioner’s contentlons. |
BACKGROUND
Between 1955 and June 1998, the Licensee engaged in smelting and alloy production at
‘its plant in Newﬁeld, New Jersey.’ During those operations the Licensee processed- pyrochiore,
an NRC-licensed source material contai.ning thorium and uranium. ln.\__Augu'st 2001, the
Licensee notified the NRC that it had stopped using pyrochlore at its Newfield plant and
intended to ttecommission the site. On August 30, 2002, the Licensee submitted an initial DP to

the NRC, which the Staff rejected. On Oetober 21, 2005, the Licensee submitted a revised DP

! “Petition for a Hearing on the Shieldalloy Metallurglcal Corp. Decommissioning Plan® (Jan. 16, 2007)
(ADAMS ML070290433) (* Petmon ).

2 The request for hearing ostensubly presents thu"ty-three contentions, but the Petitioner’s sixteen
Environmental Contentions are duplicates of its Technical Contentions; thus, there aré only seventeen

- distinct contentions.
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(Rev. 1), proposing the use of a posseesion-only license for long-term control of the site under
10 C.F.R. § 20.1403. The NRC rejected that DP as well. On June 30, 2006, the Licensee
submitted a second revised DP (Rev. 1a). ‘.‘Shielc_lalloy Metallurgical Corpdration Supplement to
Decommissioning Plan,” June 30, 2006 (ADAMS ML061§80092). The NRC found that this |
second revised DP met the requirements for technicarl review by the NRC Staff to determine -
whether the DP complies with 10 C.F.R. §‘>20.1.403., and‘the Staff is bresently conductiljg that
review. .‘ ‘ _ |
On November 17, 2006,‘ the NRC placed in the Federal Register a notice of the

" opportunity to request a hearihg on the Licensee’s DP. “Notice of Consideration ef Amendment_
Request for Decommlssmmng for Shieldalloy Metallurgtcal Corporation, Newﬂeld NJ and :

Opportunlty to Request a Hearing,” 71 Fed Reg 66,986 (Nov. 17, 2006). In response to that .
| notice, the Petltloner tlmely fi Ied its request fora heanng on January 16 2007.

: DISCUSSlON B
} B '- Stah_d_ing
| » A gevernmenta'l entity that requests a heering: b_efor_e the Cemmissi_on must dem_dhstraté
it has standing to do so. 10'C.F.R.}§ 2.309(a); see elso 42US.C. § 2239(a) V(“the Cdmmission
shall grant a hearing upon the request of any eerSOn whose interest may be affected by the_ |
proceeding, and shall admit any sueh person as a party to euch proceeding"). To establish
standing, a request for a heariﬁg must: (1) videhtify the petitionef; (2) state‘ the nature of the
petitioner’s right under the Atomic Energy Act to be made a peny to the proceeding; (3) state
the petitioner's interest in the proceeding; and (4) state the possible effect of any order or
decisioﬁ in the proceeding on the petitioner's interest. 10 C.F.R. § 2.309(d). |
To meet the requirements of § 2.309(d), a petitioner must allege “a eoncrete and

particularized injury that is fairly traceable io the challenged action and is "Iikely to be redressed
by a favorable decision.” Cleveland Electric llluminating Co. (Perry Nuclear Power Plant,

Unit 1), CLI-93-21, 38 NRC 87, 92 (1993), citing Lujan v. Defenders of Wildlife, 504 U.S. §55,
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561 (1992). In addition to considering whether a petitioner can make such a showing, tne
Commission has, in materiéle decommissioning cases such as the present proceeding, applied
a “proximity-.plus" theory of standing. Under this theory, “a presumption of standing based on
geographical proximity may be applied . . . where there isa deterrnination that the proposed
actron involves a significant source of radloactlwty producrng an obvrous potential for offsrte
consequences. " d., crt/ng Sequoyah Fuels Corporatron (Gore, Ok|ahoma Site), CLI-94-12,
40 NRC 64, 75 n. 22 (1994). _Whether or nct a proposed action carrres with it an “obvious
potentiat for offsite consequences,” and, if so, at what distance a petitioner can be presumed to
be affected, must be determined “on a case-by-case basis, taking into account the nature of the
prcpcsed action and the stgniﬁcance of the radioactive source.” /d.; seeals'o Exelon |
: Generatr'on Company, LLC and PSEG Nuclear, LLC (Peach Bottom Atomic Powe.r Station,
Units 2 and 3), CLI-05—26, 62 NRC 577, 580 (2005)'. | |
The Petitioner here is the Department of Envirenmentel Prctecticn for the State of

' :New Jersey, the state in which the Licensee's site is located. .'T'he Petiticner is'requestin'g'a_ -
- hearing because |t is concerned that the Licensee’s DP’ wrll present a Iong-term radrologrcal
hazard and will not protect publrc health and safety. Petition at p. 1. ‘Given that the Licensee’s-
site is within the boundaries of the State of New Jersey, and given that the Petitioner is the _
governme.ntal entity responsible for' environm_ental protection \rvithin the state, the Staff agrees
that the Pet'rtioner has established standing with respe_ct to the License.e’s DP. See, eg.
Power Authority of the State of New York and Entergy Nuclear Fitzpatrick, L.L.C. |
(James A. FitzPatrick Nuclear Power Plant and Indian Point Nuclear Generating Unit No. 3),
CLI-00-22, 52 N.R.C. 266, (November 27, 2000) (finding governmental entity establishes

standing where licensee’s plant is within governmental boundaries and “the plant’s safe
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operation and decommissioning is of great concern to the safety and long-term economic
well-being of the Town and School District communities”).? |
. Contentions
In addifion to establishing standing, a hearing request must include at least one
admissible contentioh. 10 C.F.R. § 2.309(a). For each contention, the petiiioner must provide:
(1) a specific statement of the issue of law or fact te be raised; (2) a brief explanation of the
besis for the contention' (3) a demonstration that the issue raised.in the contention is within the
scope of the proceedlng (4) a demonstratlon that the issue raised in the contentlon is material
tothefi ndmgs the NRC must make to suppon the action that is mvolved in the proceedmg,
- (B) a concise statement of the alleged facts or expert opinions which support the requestor’s
.. pesitioh; and (6) sufficient information to show that a genuine dispute-exists on a' material issue
of lew or fect, ineluding refereuces te specific pbrtions of the e'pplicetion that the petitioner
dis'putes and the suppbrﬁng reasons -for-each dispute or the identif c'ation of each failure to
. mclude necessary mformatlon in the appllcatlon and the supportmg reasons for the petntloners a
‘belief. 10 C.F R. § 2. 309(7)(1). -

" “The contention rule i is strict by desi_gn.'; Dominion Nuclear Connecticut, Inc. (Millstohe’
Nuclear Power Station, Unit 2), CLI-03-14, 58 NRC 433 (2>00‘3). The Commission’s procedures :
do “not permit ‘the filing of a vague unpartlcularlzed contention,’ unsupported by affidavit,
expert, or doeumentary support.” North Atlantic Energy Service Corporatlon (Seabrook Station,
Unit 1), CLI-99-6, 49 NRC 201, 219 (1999), quoting Baltimore Gas & Electric Co. (Calvert Cliffs
Nuclear Power Plant), CLI-98-25, 48 NRC 325, 349 (1998). Likewise, Commission practice

does not “permit ‘notice pleading,” with details to be filled in later.” /d.

® The Petitioner seeks automatic standing under 10 C.F.R. § 2.309(d)(2)(i), which provides that a state
has standing in a proceeding involving a “facility located within [the state's] boundaries.” However,
“facility” has a specific regulatory definition, and in the present case the Licensee's site does not meet that
definition, See 10 C.F.R. §§ 2.4 and 50.2. Because the Petitioner meets the standing requirements of

10 C.F.R. § 2.309(d) for other reasons, this issue is immaterial.
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A sufficiently detailed and precise conte‘ntion “focuses the hearing process on real
disputes susceptible of resolution in an adjudication [and] helps to assure that . . . hearings ére
triggered only by those able to proffer at least éome minimal factual and legal foundation in
support of their contentions.” Duke Energy Corp. (Oconee Nuclear Station, Units 1, 2, and 3),
CLI-99-11, 49 NRC 328, 334. Precise contentions also place “other parties in the proceeding
on:notice of the petitioners’ speciﬂC-griéVénces and thus gives them a good idea of the claimsr
they will be either supporti:n.g or opposing.” /d. Proposed contentions also must concern .
matters within the scope of the proceéding. .See Georgia Institute of Technology (Georgia Tech

' Research Reactor, Atlanta, Georgia), CLI-95-1_2. 42. NRC 111,118 (1 995); Duke Power Co.
(Catawba Nuclear Station, Units 1 -& 2), ALAB-825,.2.2 NRC 785, 79b (1985‘). |

Héré, the Petitiohe‘r sets forth thirty-three contentio‘ns,'including sixteen Teéhnical _
Contentibnsi, sixteen EhvirOnmental Contentions, and one Miscellaneous .Contention-. 'However,b
the Petitionér in fact braises only sevehteen distinct.contentions, becéuse its En‘vironmental
Cdntehtions are word-.fof-w'o'rd copies of its Téﬁhﬁical Conténfions_.“. of thé.Petitidner"sv ..

" ééventeen distinct cdnte,ﬁtions,'-the Staff does not oppose admitti_n'g' certain portions of eight |
contentioﬁs—Coﬁfeﬁtions 1-3,5,7, ‘an.d 9-1 1—undefl the coh_ditioné discﬁssed belbw. |
Because many of these contentions raise issues that are closely related, fhe Staff also
recommends that the Board consolidaté certain contenti"onsvfor purposes of the hearing;
s_peciﬂcal’ly, the Staff recommends that the Board cohsolidate_ Conténtions 1 and 11, which
address site characterization; and also Contentions 5, 9 and 10, which pértain to dose
modeling. The Staff opposes the Petitioner's remaining nine contentions: Contentions 4, 6, 8
and 12-17. |

Before turning to the Petitioner"s contenfions, the Staff will briefly address the statutes
the Petitioner cites in support of its contentions. The Petitioner gdrrectly refers to the Atomic

Energy Act of 1954, as amended; 42 U.S.C. §§ 2011-2297h (2006), under which the NRC has

* Pages 2-89 of the Petition are repeated exactly at pages 90-177.
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promulgated the decommissioning regulations relevant to this proceeding. However,

throughout its contentions the Petitioner also cites both the Low-Level Raoioactive Waste Policy

Act of 1985 (LLRWPA), 42 U.S.C. § 2011b, et seq. (2006), a.nd sections of the Uranium Mill |

Tailings Radiation Control Act (UMTRCA), 42 U.S.C. § 2011, et seq. (2006).

E.g., Petition at pp. 2, 10, 16, 42, 66. Those statutes do not apply in tnis decommissioning

.proceeding. The LLRWPA does not apply because the Licensee’.s‘ site is not, and the DP does _

not proposé that it.v.\'/ill‘ become, a facility “for the disposal of radioactive wastes containing

byproduct, source and special nuclear rna_terial received from other persons.” 10 C.F.R.

§ 61.1(a) (emphasis added). The UMTRCA does not apply .because_ the Licensee used only

source mater‘ial at its site and UMTRCA specifically excludes such material from the Act's

_ coverage See 42 U S.C. § 2014(e)(4) (def nlng "byproduct matenal“ subject to Act's coverage
: s "any drscrete source > of naturally occurnng radioactive matenat other than source

materlal L) | |

A The Staff Does Not Oppose Certarn Parts of Contentrons 1—3 5,7 and
9-11 . _

-For the following rea'sons,‘the Staft does not oppose certain parts of Contentions. 143, 5,
7 and 9-11. These contentions address the following issues: site characterization _ o
(Contentions 1 | and 11), Ieachability of slag. (Contention 2), engi'neered barrier design
s (Contention 3), dos_e modeling (Co_ntentio_ns 5,> 9 and 10), and the DP's assertion that residual
- levels of radiation are as low as reasonably achievable (ALARA) (Contention 7). Below, the
Staff \rvill explain what parts of these contentions it deems admissible and inadmissible.
| 1. Contentions 1and 11
In Contention 1 the Petitioner argues that the DP does not adequately address physical
characterization of the Licensee’s site: According to the Petitioner, the soil on the Licenses's
site will allow radlonuchdes to contaminate groundwater Petltlon at pp. 2-9. The Petitioner

specifically argues that the DP fails to meet regulatory requirements because, in characterizing
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its site, the Licensee excluded groundwater pathways, excluded the possibility of surface water
contamination, assumed an unrealistic value for hydraulic conductivity_, improperly categorized
the soil, and failed to conduct adsbrption testing or use other appropriate methods to obtain K, |
Values for the vadose zone aﬁd saturated zone Iayefs. Petition at pp. 4-_8. ThelPetitioner
supports its arguments with reports from Michael A. Malusié, Ph.D., Assistant Professor of _Civii'
and Environmental Engineéring at Bucknell University (Malusis Report); Donna L. Gaffigan,
a NJDEP Case Manager responsibie for the oversight and coordination pf'ha_z’ardous site
remediation (Gaffigan Report); and Stevén Spayd, M.P.H., a NJDEP employee with
environmental, hydrogeologic and reseaArch expe\riencé(Spayd Report). Petition at_ pp. 4-7. .
The Staff believes that 'thé PetiiiOner has sét forth Vivts arguments with the spéc;iﬁcity and support
required by 10 C.FR. § 2.309(f)(1), énd ii ?_.ioes not oppo_se'admit'tin_gv theée portions o_f
Co'nte'ntion_j._ | | : | | |

~On the other h_ahd,' ‘th.e Staff opposes Conténﬁon 1to fhé exteﬁt the Pétitionefélleges' ’
‘the DFP should“be rejected because it féils to provide f.orvthe pérnianentkisQlatio'n of radioactive |
’ waéte. Pétition at p 2. The Petitioner cites;wo_ bérﬁneht authbrity-bfor this claim.. Instead, o
the Petitioner relies on the LLRWPA and UMTRCA, which are hot relevant to_ this probeeding. ,

- In Contention 11 the Petitioner raises additional issues related to site characterization,
this time addressing radiological _charatterization. The Petitioner.ciaims the DP does not fully
addréss residual radioavctivity in surface water and sedimeht. Petition at pp. 64-65.
The Petitidner argueé that the DP lacks ‘sufﬁcient data on these issues and notes that the DP
reﬁes on a 1992 study when assessing radiation levels ih neighboring water systems. Petition
at p. 65. The Petitioner argues that current’testing' is necessary, citing thé Gaffigan Report
at§ 19. /d. The Staff believes the Petiﬁoner has met the requirements of 10 C.F.R.

§ 2.309(f)(1) and does not opposé Contention 11.
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Because Contentions 1 and 11 are closely related in that they both address site
characterization, either physical or radiological, the Staff proposes th_at the Board consolidate
these two contentions for purposes of the hearing. |

2. Contention 2
Ttte Petitioner ergues that rainwater may cause slag at the Licensee’s site to leach
radtonuclides into the soil and that the DP fails to acoount for this possibility.
| -Petition at pp. 9-15. According to the Petitioner, the Licensee condﬁcted an.insufﬁcient number
-of leachability tests on the slag, failed to test for soil Ie‘achability, :and failed to consider its own
radiologioal testing, which suggests_ leaching may occur. Petition. at pp. 12, 14-15.
The Petitioner further alleges that the DP fails to consider _Ieaohing from sources other than
~ slag, including baghouse dust and building’tnaterials. Petition at pp 11-12. In eddttion,
the Petitioher'_arg,ues that the LiCens_ee'e.testing was not of .eufﬁci_ent duration to en'sur.e that
leached cOncentrations repr’es'ent eqUilibriu’m cor\ditions.' Petition'at p. 13.’. The Petition'er relies
‘on the Malusis and Gaffi igan Reports in. support of thls contentlon Petition at pp 11- 12 14 15; .
CIt/ng Malusrs Report at pp 4—9 Gaff' igan Report atq 13.
Given the level of detall in Contention 2 and |ts specn" C references to oplnlons from
purported experts, the Staff concludes that this contention meets the requirements of 10 C.F.R.
§ 2.309(f)(1). | |
3. Contention3

The Petitioner argues that the DP is inoonsistent in describing the cap the Licensee
intends to use to cover radioactive slag and baghouse dust, with some parts of the DP
describing the cap as a “geomembrane” that will prevent water infiltration and other parts
referring to a cap that will not prevent infiltration. Petition at pp. 17-18, citing DP (Rev. 1a)
‘atp.41. The PJetition.er argues that the latter type of cap oesign is flawed because it will allow
rainwater to easily infiltrate underlying radioactive waste. Petition at pp- 15-22. The Petitioner

further argues that the cap design is flawed because it does not take into account environmental
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' /
conditions specific to southern New Jersey. Petition at p. 19. The Petitioner supports its

contention by citing the Malusis Report at pp. 4-9, the Gaffigan Report at §j 11, and the Spayd
Report at pp. 1-2.. The Petitioner also relies on a report fro_m Jennifer Goodman, a 'NJDEP :
Research Scientist and Supervisor of NJDEP's RédfologicalASsessment Section (Goodman
Report); and another report from Timothy Disbrbw, a Ha_zardous Site Mitigation Specialist in
NJDEP's Solid and Hazardous Waste Management Program (Disbrow Reporf). V
7 Petition at pp. 19-21, citing Goodman Report at p. 2 and { 2, Disbrow Report at p. 2.
A The Staff does not oppose admitting certain parts of this conténtion. The Petitioner
' prévides nol support for its assertidh thét Licensee's cap must prevent rainwa’_ter inﬁltratipn, and
in fact‘NRC regulations contain no such requirement. The S'taff:th_erefore' obposés that part of
-Contention 3. Qnthe other hand, the Pétition raises legitimate q'ueéﬁons regarding
incbnsistencies in thé DP’s.deécription of cap desig‘n'. . 'The' _Petitioner also' érgues that the ¢ap ‘
design does not take int_o ac_t;ount local e’nvironmental’cbnditiohs, and the.Pétitioher supports i>ts
argumenf with réferé_nc’e to reporté from severél. alvleged. éxpen_é.' T.h_bese I.a..tter-t\)vo argurﬁeﬁts
. | _thefefore meet the_cdntenti@n réquirerﬁehts of 10 C;F.R. § 2;3(59(0('1).5

4. - Contentions 5. 9 and 10

These pontentions faise arguments related to do;e Ihodeling. ‘In Contention § the
Petitioner argues that the DP_obt‘aihs inaccu;ate dose modeling results by excluding
>groundwater paihways and by failing to consider “all coﬁtrols fail” and re.sident farmer scenarios.
Pe’titioﬁ at pp. 27-42. In Contention 9 the Petitioner IikeWise argues thét the DP exCIudes
~ certain éxposure pathways and neglects an “all controls fail” scenario. Petition at pp. 57-59.
Finaﬂy, in Contention 10 the Petitioner argues that the DP obtains inaCcuréte dose modeling
results by failing to consider radionuclides leaching from the slag pile and other areas at >the

Licensee's site. Petition at pp. 60-64. Contention 10 also alleges certain deficiencies in the

% The Staff notes that whether the cap design is acceptable depends in part on the leachability of slag and
baghouse dust, which is the subject of Contention 2.
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tests the Licensee used to determine the leachability of slag and baghouse dust.
Petition at p. >62.5 The Petitioner relies extensively on the Malusis, Gaffigan, Spayd and
Goodman reports throughout these contentions.

- The Staff does not oppose admitting these contentions to the exteht fhe Petitioner
argués that the DP’s dose queling fails to take into account exposure bathways and
'dnderestimates the peak annua_l_ fEDE. The Petitioner's arguments on these iss_ues are
s_upported_ by expert reports, and the arguments meet the specificity requirem_ents of 10 C.F.R.
§§ 2.309(f)(1)(v) énd (vi). The Staff recommends that the Board consolidaté these contentions,
_hqwever, g.iven that all threé contentions raise closely-rela'ted iésues connected to dose
modeling. | | | |

On the other hand, the Staff opposes these contentions to the extent the Petitioner i
argues the DP improperly excludes “all contrbls fail'; and reside_nt farme( scenarios.
'Co'nside(ing an all controls fail scenario in dose 'mo.dlé,Iing is not an NRC requir’eihent, and the . »
Petitioner cites no other authority for its claim that the DP must include this scenario. vwm "
'respect to the residérit fa‘r'mér écehario, ‘the_ Pétitionér cites page 6 'of the Goédmaﬁ_ Ré‘port, B
-which makes the bare aséertion that the Licensee should have considered this factor in the DP.
The Petitioner fails to explain why the Licensee negded to address this séenario to meet
v regulatory requirements; thus, the Petitioner fails to support its arg,umént as required by~ .

10 C.F.R. § 2.309(f)(1)(v). - |
5 Contentiovn 7

According to the Petitioner, the DP fails to comply with 10 C.F.R. § 20.1403(a) because

the Licensee has not shown that offsife disbosal' Aof radioactive waste will cause net public or

environmental harm or that residual radioactivity from onsite disposal is ALARA.

¢ In Contention 10 the Petitioner notes that the DP is contradictory in its discussion of the engineered -
barrier, with some sections referring to.a geomembrane and others omitting that type of barrier.

Petition at p. 61. The Staff does not oppose admitting this issue, but submits that it should be considered
in the context of Contention 3, which raises other issues related to cap design.
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Petition at pp. 46-54. The Petitioner cites a number of factors it believes the Licensee should
have considered in its net public and environmental harm analyses. Petition at pp. 49-51.
The Petitioner also alleges thaf in its ALARA analysis the Licensee should have taken into
‘ aécount drinking water pathways and the costs of complying with regulatory requirements.
Petition at p. 49. |

The Staff opposeé this contention to the extent the Petitioner claims the DP must include
net public .and environmental harm analyses. The NRC’s decommissioning regulations provide
tha{ licensees may show either that “furthér reductions in residual radioactivity necessary to
comply with the-prévision_s of § 20.1402 would result in net public or envirenmental harnﬁ or
were not being made because the residual levels associated with réstricted conditions are |
'ALAR‘A.-" iO CF.R. § 20.1403(a) (emphaéis édded). In Vthis.ca‘s_e; the DP relies on an ALARA
analysis, not 'nét' public of environmental harrﬁ analyses. The Petitioh.er theréfofe failé to
ideﬁtify an issue material to this proceeding, and its argument must be rejecte_'d. 10 C.F.R.
- §2.30000(1)). | R
| Hjowever, the Stéff doés n,ot_oppoée fhoée ‘parts Qf Conte_ntio_n 7 iﬁ wﬁich t'he'Petitior.\er
argues the Licénsee's ALARA analysié sho‘uld have included drinking water pathways and
regulatory costs. The Petitioner has established that thése issues are relevant to the ALARA
analysis, and the Petitioner provides spéciﬂc support for its arguments, as required by 1‘0 C.F.R.

§ 2.309(f)(1).°

T The Staff notes the irrelevance of the Petitioner's statement that the NRC has violated its own guidance

by conducting public meetings and beginning the Environmental impact Statement review of the DP

without first determining whether the Licensee’s site complies with 10 C.F.R. § 20.1403(a). Petition at

p. 52. This statement is wholly irrelevant to the present proceeding and rests on a strained interpretation

of NUREG-1757, Val. 2, p. N-8, which states only that a licensee should include certain costs in the

benefits of the unrestricted release decommissioning alternative, and which imposes no requirements on
_the Staff to stay regulatory actions pending review of a DP.

® The Staff would note that the Petitioner's argument regarding drinking water pathways is directly related
to Contentions 5, 9 and 10, in which the Petitioner argues the DP improperly excludes such pathways from
its dose modeling. To the extent the Board concludes drinking water pathways did not have to be
considered in dose modeling, it is not readily apparent why they should be included in the ALARA
analysis; alternatively, if the Board finds such pathways should have been inciuded in dose modeling, this
is a valid issue for the Board to consider in a contention addressing the DP’s ALARA analysis.
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B. The Board Should Not Admit Contentions 4.6, 8and 12-17.

These contentions pertain to final status survey requirements (Contention 4), the
1000-year dose modeling period (Contention 6), ﬁnancial assurance (Contention 8), public
'partlcipation (Contention 14), and the long-term control (LTC) license option
(Contentions 12—17) For the »following reasons, the Staff opposes each of these contentions.

1. Contention 4 Misstates Regulatory Requirements and Falls to identify a
Materlal Issue in Dispute :

The Petitioner argues that, because the Licensee has not fully characterized its srte for
radlonuclide contamination, the Licensee has failed to present sufﬁclent information for the NRC
" to assess whether it meets the dose criteria under the LTC' rule. Petition at pp- 22-27.
Accordlng to the Petitioner, the “NRC is requrred to review the fi naI status survey as part of the
DP to determine if the facility wrll meet the radlologlcal crltena in the LTR. NUREG-1757 VoI 1
page 15- 9 ? Petltlon atp. 23. The Petltloner alleges a number of spemﬁc problems with the
: Llcensee s survey of its facmty mcludmg |mproper Iaboratory procedures and the failure to fully |

account for Iocatlons where slag may have been used as landﬁll Petrtlon at Pp. 24—25 -
The Board should reject Contentlon 4 because the Petltloner. fails to |dent|fy an issue
material to the Board's determination, as required by 10 C.F.R. § 2.309(f)(1)(iv). The Petitioner
asserts repeatedly that the Licensee must fully characterize its facility and conduct a final status
survey as part'of its DP. | Petitionat pp. 22-27. However, the Petitioner provides no support for
these assertions. The Petitioner does not refer to any NRC regulation requiring a licensee to
fully characterize its site or conduct a'ﬁnal status survey at the time it submits a DP. ‘
The Petitioner relies on the guidance at NUREG-1757, Vol 1, page 15-9, but the cited text
actually contradicts the Petitioner's position. As the NUREG explains, “NRC regulations require
“that DPs include a description of the planned final radiological survey.” Id. (Emphasis added.)
The NUREG further explains that the “NRC Staff will review the final status survey design, as

part of the DP review, to determine whether the SUrvey design is adequate for demonstrating
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compliance with the radiological criteria for license termination.” /d. (Emphases added.)
Accordingly, the NUREG statements cited by the Petitioner fail to support its claim that a
licensee must fully.characterize its site and conduct a final status survey when submitting its
DP. | |
In fact, NRC regulations require only thata Iicenseevsubmit a “description of planned
decommisstoning activities” and a “descriptian of the planned final radiatioh survey” as part of -
‘its DP. 10 C.F.R.'§§ 40.42(9)('4)(ii), (iv). Here,_ the Petitionér_ _neve_r.a'd'dresses the Licensee’s
radiation survey plan. Although the Petitioner alleges a number of deﬁsiencies in the Licensee’s
final status S'urvey, assuming that the Petitioner intended those allegations to instead apply to
‘ the radiation survey plan would requnre rewntmg Contentlon 4 sua sponte. The Petitioner's |
repeated references toa f nal status survey—the Petmoner refers.to a f nal status survey or |
- “ull characte_rlzatlon. at teast six tlmes, in pages 22-25 and never mentlons a survey pl_an—maké
 clear that Conténtibn 4 'raises an isSUe outsid.e the scope of this proceading.
‘B.ecau'se the Petitioner bases Conten'tton‘ 4 0on the érroheous assumption that the “NR.C
s reqwred to review the final status survey as part of the DP Petltlon at p 23, the Board
should reject th|s contentton
. 2. : Contention 6 Misconstrues Appllcabla Laws and Regulations and

Appears to Impermissibly ChaIIenge the NRC's Regulations Governing
Decommissioning

The Petitioner argues that becauseithe DP applies a dose modeling period of only
1 OOOF years, it violates the LLRWPA, the AEA and the License Termination Rule (LTR).
Petition at pp. 42—46. According to the Petitioner, the 1000-year modelin.g period prescribed in
10 C.F.R. § 20.1401(d) was meant to apply only to short-lived nuclides, not Iong-lived nucltdes
like uranium and thorium, which are present at the Licensee's site. Petition at p. 43;
citing 63 Fed. Reg. 39,083 (Response F.7.3). The Petitioner claims that a dose modeling

period Iohger than 1000 years is warranted in the present case, where the DP itself states that
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the greatest annual dose occurs past 1000 years and where it is foreseeable that institutional
and physical controls will fail. Petition at pp. 44-45.

The Petitioner incorrectly asserts that the 1000-year dose modeling period does not
apply to fong-lived nuclides. The Petitioner’s reference to the Federal Registef actually
contradiéts its position. The cited text explains that extending dose calculations past
1000 years is of little value in the decommissioning context:

F.7.3 Response. As previously discussed in the preamble to the proposed rule,. _

the:Commission believes use of 1000 years in its calculation of maximum dose is

reasonable based on the nature of the levels of radioactivity at decommissioned

sites and the potential for changes in the physical characteristics at the site over

long periods of time. Unlike analyses of situations where large quantities of

long-lived radioactive material may be involved (e.g., a high-level waste

repository) and where distant future calculations may provide some insight into

consequences, in the analysis for decommissioning, where the consequences of -

- exposure to residual radioactivity at levels near background are small and peak

doses for radionuclides of interest in decommissioning occur within 1000 years,

long term modeling thousands of years into the future of doses that are near

background may be virtually mean/ng/ess ' :

Radioldgical Criteria for License Termination (Part Il), 62 Fed. Reg. 39,058, 39,083

(July 21 ,‘1997) (empha_ses added). Moreover, other sectio'n‘s of the final rulé that refer to the
‘ 1000-year period in no way suggest a different time frame applies to sites containing Iong~liVed
radionuclides. See, é.g., 62 Fed. Reg. at 39,070 (“institutional controls shduld. be established
by the licensee with the objective of lasting 1000 years to be consistent with the time frame for
[TEDE] calculations™).

To the extent the Petitioner is nonetheless arguing that the 1000-year modeling period is'
inadequate, this contention proposes an impermissible challenge to the regulations.

See Florida Power & Light Co. (Turkey Point Nuclear Generating Piant, Units 3 & 4), LBP-01-6,
53 NRC 138, 159 (2001) (holdihg that a contention presents an impermissible challenge to NRC
regUIations by seeking to imposé requireménts in addition to those set forth in the regulations).

The 1000-year period is set forth speciﬁcally'in 10 C.F.R. § 20.1401(d). To the extent the

Petitioner is arguing that the DP nonetheless should have included modeling past 1000 years,
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the Petitioner seekvs to impose conditions not required by the regulations themselves.

See Duke, Cogema, Stone & Webster (Savannah .River Mixed Oxide Fuel Fabrication Facility)

| LBP-01-35, 54 NRC 403, 422 (2001) (explalning that a contention is madmtssnble to the extent it
proffers additional or stricter requurements than those imposed by a regulation itself).

3. Contention 8 Fails to Identify a Genume Dtspute with the DP and Lacks
Supporting Information

The Petitioner argues that the DP provides insufficient financial assurance.

Petition at pp. 54-57. In particular, the Petitioner argues that the DP fails to adequately
consider inflation and the cost of cap maintenance. Petition at p. 56. The Petitioner also
alleges that the DP fail.s to take into account th_e_possihility that the NvRC will eventually have to
hire a contrac‘tor to maintain the cap Petition atp. 57. |

. The Petltloner fails to provide support for its argument regarding inflation, as requwed by
10 CF. R § 2. 309(f)(1)(v) The DP takes into account |nﬂat|on by assuming the trust fund
'estabilshed as part of the Licensee s financial assurance plan will have a real rate of return —
' ‘the rate of return obtamed after subtracting inflation - of 1%. DP (Rev 1a), Table 17 14, p. 112. _'
The Petmoner does not expiain why the DP’s 1% rate provndes msufﬁcnent fi nancuai assurance
or why that rate falls to comply with the regulatory criteria at 10 C.F.R. § 20.1403(c)..

Likewise, the Petitioner does not explain its basis or support for alleging the funds
designated for annual cap maintenance are insufficient. The Petitioner states that the amount
allocated to annual maintenance is a “mere $7,440.00,” but the Petitioner does not explain why
that amount is insu_fﬁcient or suggest what the true cost of cap maintenance will be.

The Petitioner compares the annual cost of cap m_ain_tenance to costs associated with

| paperwork review and NRC inspections, but without explaining how this comparison proves the
cap maintenance fund fails to meet regulatory requirements. Petition at p. 56. Nor does the
Petitioner refer to any studies supporting its claim. The Petitioner's arguments thus fail to meet

the requirements in'10 C.F.R. § 2.309(f)(1)(v).
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Finally, the Petitioner incorrectly asserts that the DP fails to take into account hiring a
contractor to maintain the Newfield site. Petition at p.’57. The contractor will, as the Petitioner
notes, expect a profit for that labor. /d. However, the DP provides for both of these possibilities.
In Section 15 of Rev. 1a, the Licensee includes “Overhead and' Proﬁt" as a separate line item,
with $400 a month designated for that expense.. The Petitioher does not address this portion of
the DP or in any way sdggest that the amount the DP commits to overhead and profit is
~insufficient. Accordingly, the Petitioher again fails to provide'support for its contention as
required by 10 C.F.R. § 2.309(f)(1)(v).

Given that the Petitioner fails to provide. support for any of its arguments related to ‘
ﬂnan‘cial assurance, and that the referenvces provided by the Petitioner actualty contradict its |
: posrtron the Board should I'EJGCt Contention.8. o

4. : Contentron 14 Does Not Provrde Support for its Clalm that the DP"
Vrolates 10 C.F.R. § 20. 1403(d)

The Staff will address Contentlon 14 next because, of Contentrons 12—17 |t is. the only
contentron that does not in some form challenge the NRC's LTC license pollcres Rather, in
| ”Contentron 14 the Petitioner argues that the chensee “failed to adequately elicit or consrder
public _mput on the decommrssronlng proposal." Petition at pp. 73-79. The Petrtroner cites
10 C.F.R. § 20.1403(d), which réquires‘a licehsee to documeht how it “sought and‘incorporated"
the advice of community members and institutions in the DP. According to the Petitioner, the
Licensee failed to meet regulatory requirements in several matters rel_ated.to the tunctioning of
-tho Site Specific Advisory Board (SSAB) and hy failing to acknowledge the-“str.ong public
opposmon" to the DP. Petrtron at pp. 75-78.
The Board should reject the Petitioner’s ctarm that the Licensee failed to provide the
SSAB with sufficient information on rnstltutronal controls, slag characterrzatron, cap design, and.
financial assurance. Petition at pp. 75-76. The Petitioner does not explain what informatiorr it

believes was lacking that would be needed for there to be “sufficient” information under
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10 C.F.R. § 20.1403(d). Nor does the Petitioner explain in any detail why the information the
Licensee did provide the SSAB was lacking. The Petitioner suggests that with additional
information the SSAB could have given better-informed advice regerding certain issues, but that ‘
argument could be made regardless of how much ieformetion the Licensee provided to the.

‘ SSAB. The Petitioher does not explain why the Licensee’s efforts failed to meet the
requirements ih 10 C..F.R. § 20.1403(d). For these reasons, the Petitioner fails to comply with
10 C.F.R. § 2.309(f)(1)(vi), which requires that contentions of orﬁission both identify the
information a petitioher believeé a licensee should have provided and give the supporting |
reasons for the petitioner's belief.

The Petitioner’s claim that t‘he DP fails to take into account “strbng public 'opposition"

'is particularly lacking in_ support where the DP includes transcripts or summaries of all four
SSAB meeting as attachments to the DP. DP (Rev. 1a) at § 163.3, p. 161 and n.108. Further,
the Licensee attached to the DP letters from New Jersey state ofﬁeials expres_sing opposition to
the DP. Id at Appendix I. The P.etitioner- doee hot explain What additional steps the Licensee

" ‘was requnred to take to comply W|th 20 C F R. § 20. 1403(d) The Petitioner therefore fails to

" meet the requirements of 10 C. F R. § 2.309(f)(1)(vi) in that it does not provide supportlng

reasons for its beliefs.

" Accordingly, the Staff‘opposes Contention 14 because the Petitioner provides no

a support for its claims that the Licensee failed to elicit public opinion and incorporate that opinion

in its DP. |

5. The Board Should Reject Contentions 12-13 and 15-17, All of Which
Challenge the NRC's LTC License Policies

In each of these contentions the Petitioner challenges the NRC's decision to provide for
a'long-term control (LTC) license option under which a licensee can seek to establish that it
“meets the restricted use provisions of the license termination rule (LTR) in 10 C.F.R. Part 20,

Subpart E. Among the Petitioner's arguments: (1) the LTR’s restricted use provisions are not
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meant to apply to long-lived radionuclides such as those present at the Licensee’s site
(Contentions 12 and 15); ( ) allowing Ilcensees to amend their licenses under the LTC option
conflicts with NRC regulatrons requiring Ilcense termination upon decommlssromng
(Contentron 13); (3) the LTC license option violates NRC policy by promoting the creation of
legacy sites (Contention 16); and (4) the NRC must engage in rulemaking before it can provide
an LTC license opﬁon (Contention 17). These arguments are without merit and appear to rest
on a misunderstanding Of' the NRC regulations and policies related to the LTC license option.
Early in the development of the LTR the Commission recognized that, for a limited
number of licensees, it may be unduly burdensome for them to meet the regulatory
requirements for unrestricted release. Thus, the Commission provided that in narrowly defined
cwcumstances a Ilcensee may decommlssmn a site under the LTR by usmg mstrtutlonal controls
to restrict a site's future use. /d. at p 39, 088 This was descrlbed as a “restricted release” or -
“restncted use approach. Id. at pp. 39,059, 39 068.
.n 2006 the Comm|SS|on addressed the use of an LTC Ilcense as a form of rnstltutlonal
| control and- concluded an LTC lrcense may be used in certaln cases for the decommissioning of
restricted use sites:
The Commission has approved the staff's recommendation to revise the
decommissioning guidance to state: (1) onsite disposals of radioactive material
under 10 CFR 20.2002 that result in doses no greater than a few millirem per
year are generally acceptable to staff and that other dose criteria will be
~ evaluated based on specific conditions, and; (2) when a Long Term Control -
Possession Only (LTC) license is used to provide the institutional control for
restricting future site use, the policy is to change an operating license to an
-LTC license by amendment, in lieu of terminating the operating license and
issuing an LTC license. :
SRM-SECY-06-0143 (emphasis added).?

As a general matter, in arguing that the LTC license option conflicts with NRC

regulations, the Petitioner overlooks the Commission’s endorsement of the LTC policy.

¥ Staff Reqwrements SECY-06-0143 - Stakeholder Comments and Path Forward on Decommissioning
Guidance to Address License Termination Rule Analysis Issues (September 19, 2006)
(ADAMS ML062620515).
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The Petitioner fails to refer to any authoritative legal or factual basis to show that there is a
genuine issue of law or fact with respect to the general applicability of the LTC license option.
-See 10 C.F.R. § 2.309(f)(1)(vi) (stating that petitioner must provide “sufficient information to

show a genuine issue exists with the applicant/licensee on a material issue of law or fact”).

a.  Contentions 12 and 15

These two contentions raise essentially the same issue In Contention 12 the Petitioner
argues that the LTC license violates the LLRWPA the AEA, and “the intent of the LTR" because
it inadequately protects public safety and health when applied to sites contalnlng long -lived
radionuclides. Peti_tion at pp. 66-69. In Contention 15, the Pet_itioner argues that the LTC
license conﬂicts with the N‘RC's decommissioning reguiations because the intent of those
regulations is to limit the release of sites contalning Iong lived radionuchdes to unrestrlcted use.
Petition at pp. 79~81. | | |

- The Board should reject both contentions because the Petitioner fails to provrde support
- for its claim that applying the LTC iicense to S|tes mvolvmg long lived radionuclides is
inconsistent with statutory or regulatory requnrements. ‘The Petitioner therefore fails to compiy
with 10 C.F.R. § 2.309(t)(1)(v), which requires that a petitioner refer to specific sources or
documents supporting its contention. The Staff would first note, again, that the Petitioner
mistakenly assumes the LLRWPA is relevant to this proceeding.' With respect to its claim that
the LTC license conflicts with the‘ AEA, the Petitioner cites no authority for its argument except
the LTR. What remains, then, is the Petitioner's argument that the LTC license conflicts with
the LTR.

With respect to the claim that the LTC license itself is mcon3|stent with the LTR, as
explained above, the LTC license is a form of a possession-only license that the Commission '
established for the long-term control of a restrioted use decommissioning site under the LTR.

If an LTC license is used as the institutional control and all other LTR requirements are met, the
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Commission considers a facility to be decommissioned. Accordingly, the Commission has
already determined that the LTC license is consistent with the LTR.
_ The Petitioner also claims that the LTC is inconsistent with the LTR as applied to sites
with Iéng-lived radionuclides. However, the Petitioner does not proVidé any legal basis for its
_argument. Nor does the Petitioner address regulatory history stating that sites containing
long-lived radionuclides are, in'fac”t, candidates for restricted release. For example, the
- Statement of Considerations (SOC) published with the LTR explains:
In a limited number of cases, in particular those involving large quantities of
uranium and thorium contamination, the presence of long-lived nuclides at
decommissioned sites will continue the potential for radiation exposure beyond
the 100-year period. More stringent institutional controls will be required in these
situations, such as legally enforceable deed restrictions and/or controls backed

up by State and local government control or ownershlp, engineered barriers, and
Federal ownership, as approprlate '

| The Commission believes, based on the discussion in this section oh the _viability :
of controls and on the provisions for financial assurance and for a "cap,” '
described in Sections 1V.B.3.4 and IV.B.3.5, that the provision for restricted use
and institutional controls will provide a high level of assurance that public health
and safety will be protected. Licensees seeking restricted use will be required to
. demonstrate, to NRC's satisfaction, that the institutional controls they propose
- are comparable to those discussed above, are legally enforceable, and are
backed by financial assurance. Licensees will also be required to demonstrate .
that the cap will be met. The Commission believes that the provision for restricted
use should be retained in the final rule.
62 Fed. Reg. at 39,070 (emphases added). Thus, the SOC rebuts the Petitioner's claim that the
“intent of the decommissioning regulations is to limit the release of sites containing long-lived
nuclides to unrestricted felease." Petition at p. 79. Although the Petitioner notes that
“termination of a license for unrestricted use is preferable,” Id., the Petitioner fails to take 'into‘
account other statements in the SOC in which the Commission explicitly acknowledges that
- sites containing long-lived nuclides are candidates for restricted use.
The Board should reject Confentions 12 and 15 given that the Petitioner fails to provide
* any support for its claim that extending an LTC license to a site with long-lived nuclides would

violate statutory or regulatory requirements.
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b. Contention 13
The Petitioner alleges that the Licensee's DP conflicts with the NRC’s decommissioning
regulations. Petition at pp. 69-73. However, the Petitioner’'s real argument is with the LTC
license option itself. The Petitioner argues that, by allowing a licensee to decommi‘ssion by
amending its current license to an LTC license, the NRC would violate regulatory p‘rov’isions
requrnng termination of a license upon decommrssromng Petltron at p. 69.
| The Petitioner's argument overlooks critical regulatory language The NRC's regulatrons
define “decommission” as follows:
Decommission n1eans to remove a facility or.site safely from service and reduce
residual radioactivity to a level that permits—(1) release of the property for
unrestricted use and termination of the license; or (2) release of the property
’ under restricted conditions and the termination of the license.

i _b 10 C F R §20.1003 (emphasrs added) Under the defi mtlon S plam language a facrlrty may be
decommrssmned when residual radroactlvrty is reduced to a level that “permlts release and.
termmatron of the license. Consrstent with this Ianguage the Staff considers a srte wrth an LTC
license to be decommrssroned when all apphcable restncted use requwements in the LTR are

“met, even though_the license is not thereafter termmated. It wasthrs interpretation that the |
Conwmission approved approximately six months ago in SRM—SECY-03-.0069.‘°

The Petitioner also argues that the DP is ﬂawed because -it “models the TEDE based
upon enly a 1000-year period regardless of the duration of the radiologica_l hazard” and because

“when realistic assUmptions are used . . . modeling indicates a TEDE of 1718 mRem per year at
year 800." Petition at p. 71. These arguments simply repeat c_Iaims the Petitioner hae already

made under other contentions. Specifically, in Contention 6 the Petitioner challenges the

1000-year does modeling period, and in Contentions 13, 5, 9 and 11 the Petitioner objects to

10 Staff Requirements - SECY-03-0069 - Results of the License Termrnatlon Rule Analysrs
{November 17, 2003) (ADAMS ML033210595).
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the Licensee's dose modeling. The Staff respectfully refers the Board to its responses to those
contentions.*'
c.  Contention 16

The Petitioner argues that the LTC license option violates NRC policies against the
promotion of legacy sites. Petition at pp. 81—89 In support of thls argument the Petitioner cites
SECY-03- 0069 atp.3 and SECY-06- 0143 “at pp. 5-7. Petition at pp. 82-84. The Petltloner
claims that, as set forth in NUREG-1 757{ the LTC license optlon conflicts with these prior policy -
 statements and for that reason the LTC policy.is arbttrary and capricious. /d. The Petitioner
raises two additional arguments related to NUREG-1757, claiming that a 1000-year dose |
» modeling period for long-liveo radionuclides is inadequate and that the N_UREG underestimates
the amount of financial assurance required of a licensee. Petition at pp. 85-89. |

The Board should reject thls contentron because the Petmoner fails to provide support
for its position, as required by 10 C. F R.§ 2. 309(f)(1)(v) The SECY papers the Petitioner cites
actually contradlct rts posmon that the LTC license optlon represents an arbltrary shift from prior |
Commlssron policy. Rather than rejectlng the LTC license optron, those papers endorse the
' LTC |icense as‘ being available-if a licensee has not been abte’ to arrange other acceptable
institutional controls or independent third-party arrangements for a site.

- The Petitioner also fatls to prov_ide.any support for its claim that the LTC option will

- impermissibly lead to the promotion of legacy sites. The Staff addressed this issue specifically -
in SECY-06-0143." As explained in that paper, when developing the LTC polioy the Staff took
into account stakeholder oomments that the LTC license would lead to the proliferation of
restricted use sites. The Commission accepted the availability of LTC licenses in

- SRM-06-0143. The Petitioners do not refer to any regulatory requirement as stating that a

"' The Petitioner acknowledges that its dose modeling arguments are “discussed in greater detail in
Contention 5.” Petition at p. 71.

2 Stakeholder Comments and Path Forward on Decommissioning Guidance to Address License
Termination Rule Analysis Issues (July 5, 2006) (ADAMS ML061010367).
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validly requested LTC license may be denied out of general concern for the prorhotion of legacy
sites. Thus, Contention 16 should be rejected as lacking any supporting foundation
demonstrating a tfue issue for litigation under 10 C.F.R. § 2.309.
The Board should likewise reject the Petitioner's claims that the 1000-year dose rﬁodeling
period and financial assurance requirements in NUREG-1~757 are inadecjuate. Petition at
pp. 85-89. To the extent the Petitioner is challénging NUREG-1757 itself, the Petitioner does.
' Hnot bresent an admissible contention because NUREGs “by th.eirv very nature, serve merely as
guidance . . . [and] nonconformance with such guides does not equate to noncompliance‘with the
kegulations." The'Curafors of the Universify of Missouri, CL|-95-1, 41 NRC 71, 98 (1995). To the
' éxteﬁt the Pétiti_oner is chavllenginvg the Licenseé's reliance on NUREG-1757 to meet regulatory
‘ requirements, on the other hahd, the Petitioner is merely repeatihg arguments the Staff has
' p‘reviousyly .addressed in its respdnses td Contentioné 6 and_8, and the Stéff '_resp'ectfully refers -
the. Board to its responses to those contentions.
Because thé 'Iéetitioner féiis to support its argl.'lmer'\_tsﬁ as req_uire:d' by
10 C.F;R.§ 2.309(f)(1)(v), the Board sﬁodld 'reject Contention 16.
| d; ~ Contention 17
The Petitioner argues that the NRC cannot apply t_hé LTC license until it promulgates. :
rules or regulations establis’hing the license's terms and conditiéns. Petition at pp. 178-81.
The‘Petitioner relies on section 182a of the AEA, 42 U.S.C. § 2232(a), which provides, “Each
application for a license hereunder shall be ih writing and shall specifically state such information
as the Commission, by rule or regulation, may determine to be necesséry. ..." Petition at
p. 178. According to the Petitionelr, the NRC has fail_ed to follow this mandate and has -
impermissibly used NURE_G-1757, a guidance document, to set forth fhe information an épplicant
should provide when seeking to obtain an LTC license. Petition at p. 180.
This contention is without support and should be rejected. 10 C.F.R. § 2.309(f)(1)(v).

A licensee seeking to use the LTC option is not applying for a new license, but, through its DP,
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is applying for license amendment. As the Commissioh explained in SRM-SECY-06-0143,
“when a Long Term Control - Possession Only (LTC) license is used to provide the institutional
control for restricting future site use, the poliéy isto _change an operating license toan LTC
/iéense by amendment.” (Emphasis added.) vBecaus‘e a DP’s request for an LTC license seeks
the amendment of an existing license, rather than the issuance of a new license, the Petitioner's
reliaﬁce on secﬁon 1825 of the AEA is misplaced. in fact, the Commission’s language in isshing
its SRM on SECY706-01'4-3 confirms the view that the LTC license is a valid mechanism under
10 G.ER. § 20.1403. | |
Because the Petitioner cites no authority fbr its argument thbat fhe LTC license option
| _requires rulemaking under the AEA, thé Board shoﬁld rejecf Contehtion 17.
CoNCLUSION
. The Petitioner has established standing and, in its request for hearing, ihe Péti__tionef sets
forth admissible cbntention_s. _The'Board should admit the parts of Contentions 1-3, 5 7 én_d
. 9—1 1 specified above. 'The.Board should nbt admit the rehaining barts of those contentions,
“or the Petitioner’s remaining contentions, Contentions 4, 6, 8 and 12-17. |

Resp'ectfuIIyVSubmitted,

/RA by Michael J. Clark/

Michael J. Clark
Counsel for the NRC Staff

Dated at Rockville, Maryland
this 12" day of February, 2007
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