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AMERGEN MOTION TO STRIKE

In accordance with 10 C.F.R. § 2.323(a) and this Board’s Order of May 1, 2007,
AmerGen Energy Company, LLC (AmerGen) moves to strike portions of “Citizens’
Answer Opposing AmerGen’s Motion for Summary Disposition” (April 26, 2007)
(Answer).” As demonstrated below, Citizens’ Answer and the supporting Memorandum
of Dr. Rudolf Hausler (Hausler Memorandum) go well beyond the limited issue in
contention. They impermissibly raise issues that this Board has repeatedly and
unambiguously excluded from the scope of this proceeding. They also raise new issues
that are outside the scope of the contention. Citizens had an obligation to amend their

contention if they wished to raise these new issues. Accordingly, the Board should strike

Order (Granting AmerGen’s Request for Leave to File Motion to Strike) (May 1, 2007)
(unpublished).

(L]

Citizens are Nuclear Information and Resource Service, Jersey Shore Nuclear Watch, Inc.,
Grandmothers, Mothers and More for Energy Safety, New Jersey Public Interest Research Group,
New Jersey Sierra Club, and New Jersey Environmental Federation.
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the portions of the Answer and the Hausler Memorandum specified in MTS Exhibits 1

and 2, respectively.?

L PREVIOUSLY REJECTED ISSUES MUST BE STRICKEN
Citizens’ Answer and the Hausler Memorandum impermissibly raise three issues
that this Board has excluded from this proceeding on numerous occasions; namely,
challenges to: (1) the acceptance criteria; (2) AmerGen’s methods for analyzing UT
results in the sand bed region; and (3) the scope of UT monitoring (i.e., where the UT
measurements are taken).

A, Citizens’ Fifth Attempt to Litigate Acceptance Criteria Must Be
Rejected

Citizens are once again challenging the minimum thickness acceptance criteria for
the sand bed region of the drywell shell. This represents an impermissible attempt to
litigate, for the fifth time, those acceptance criteria. The Board explicitly excluded from
the admitted contention any challenge to the existing acceptance criteria,> and has

repeatedly rejected each of Citizens’ four untimely attempts to litigate this issue.®

ftwd

The justifications for each portion to be stricken are indicated in the Exhibits, according to the
following legend:

1) Statements disputing the local area acceptance criteria (see § I.A., below);
) Statements disputing the statistical methods for analyzing the UT results (see
§ 1.B.,below);
3) Statements disputing the spatial scope of UT monitoring (see § 1.C., below); and
4) Statements addressing the October 2006 UT results (see § 11 below).

® See, e.g., Answer at Section III.A; Hausler Memorandum at 7-8.

3 Memorandum and Order (Granting Petition to File a New Contention), LBP-06-22, 64 N.R.C. |
slip op. at 10-14 (Oct. 10, 2006).

[{=23

See Memorandum and Order (Denying New Jersey’s Request for Hearing and Petition to
Intervene, and Granting NIRS Request for Hearing and Petition to Intervene), LBP-06-11, 63
N.R.C. 391, 398 (2006) (rejecting the challenge to the acceptance criteria raised in “Motion for
Leave to Add Contentions or Supplement the Basis of the Current Contention” (Feb. 7, 2006);
LBP-06-22, slip op. at 14 (rejecting two challenges to the acceptance criteria raised in “Petition to
Add a New Contention” (June 23, 2006) at 4 (June 23 Petition) and “Supplement to Petition to
(footnote continued)



Unfortunately, the Board is called upon once again to rule on a pleading that has been
filed in flagrant disregard of Board Orders in this proceeding.
Citizens seek to mask their most recent challenge by arguing that the local area

3]

acceptance criterion has become “more stringent.” Yet this challenge is identical to a

challenge this Board rejected in LBP-06-22. Specifically, in their June 23 Petition
Citizens sought to argue, among other things, that “AmerGen had changed the
acceptance criteria for measurements that showed that the steel shell was already thinner

"% The Board found that argument untimely then, and

than the initial 0.736 inch criterion.
it is therefore impermissible for Citizens to raise it again at this late date.

Citizens also now argue that use of the local area acceptance criterion (as
described in AmerGen’s Motion for Summary Disposition) “could not be justified,” and
they list various reasons why they think that is the case.2 Citizens, however, are
prohibited from arguing that these criteria are unacceptable, as the Board recently

reiterated that such arguments are precluded from litigation in this proceeding. X2

B. Citizens Are Not Permitted to Litigate the Methods for Analyzing UT
Results

Citizens also devote portions of their Answer and the Hausler Memorandum to

once again challenge AmerGen’s methods for analyzing the results of UT of the drywell

Add a New Contention” (July 25, 2006) at 17-22 (July 25 Supplement); Memorandum and Order
(Denying Citizens’ Motion for Leave to Add a Contention and Motion to Add a Contention) at 6
(April 10, 2007) (unpublished) (April 10, 2007 Order) (rejecting the challenge to the acceptance
criteria raised in “Motion for Leave to Add a Contention and Motion to Add a Contention” (Feb.
6, 2007)).

Answer at 6.
8 LBP-06-22, slip op. at 11 (quoting June 23 Petition at 16) (emphasis added).
Answer at 7.

1 April 10, 2007 Order at 6.



shell in the sand bed region.! This includes a challenge to the analysis of UT data from
1992, as well as UT data from the most recent refueling outage in October 2006. For
example, they state that AmerGen’s “procedure” for “evaluating the 1992 external
[ultrasonic festing] results” is “highly arbitrary” and “masked the full extent of the
corrosion.”2

Such a claim mirrors Citizens’ June 23 Petition, in which they argued, among
other things, that “the average of the individual [UT] measurements taken in each grid is
used to analyze the corrosion rates, leading to artificially low estimates of uncertainty;
[and] it omits from the mean some of the thinnest points in the grids, leading to

"3 The Board, of course, ruled

artificially high estimates of the current mean thickness.
that part of the Petition outside ‘the scope of the admitted contention.’* Citizens’ efforts
to wedge it back into this proceeding under guise of their Answer is exemplary of their
lack of discipline and the above-cited disregard for this Board’s Orders.
C. Citizens Are Not Permitted to Litigate the Scope of UT
Citizens devote portions of the Hausler Memorandum to once again challenge the
scope of UT monitoring (i.e., where the UT measurements are taken). For example, Dr.
Hausler states: |
[Slince the outside of the drywell in the sandbed region had
been coated in 1992, corrosion in the upper regions of the

sandbed (i.e. where monitoring is being proposed) has
become less relevant because water accumulations (the

See, e.g., Answer at Section II11.B. & C; Hausler Memorandum at 8-10.
Answer at 8; see also Hausler Memorandum, passim.
L LBP-06-22 at 33-34 (citing June 23 Petition at 11-12).

14 1d. at 36.



primary causes for corrosion) will now more likel?l occur
towards the bottom of the former sandbed region.>

The Board, however, has already ruled that this argument may not be litigated in this
proceeding.'—6

II. NEW ARGUMENTS ARE PRECLUDED

Section III.C of Citizens’ Answer presents arguments based on alleged
deficiencies in the 2006 UT measurements and in AmerGen’s methods for analyzing
these measurements. Yet, since the Board admitted Citizens’ contention on October 10,
2006, Citizens have not amended their contention to address the results of the UT
measurements taken during the subsequent October 2006 outage or the revisions to
AmerGen’s License Renewal Application submitted to the NRC in December 2006
addressing those results.:

The Board in Duke Cogema Stone & Webster (Savannah River Mixed Oxide Fuel
Fabrication Facility), LBP-04-9, 59 N.R.C. 286 (2004), faced a similar fact pattern. The
Board had admitted a contention based on DCS’ initial Application, but DCS then revised
the Application. DCS subsequently filed a motion for summary disposition. In response,
the intervenor challenged new information that was part of DCS’ revised application.
The Board granted summary disposition, finding that intervenor “should have been well

aware of the Board’s expectation that late-filed contentions or late-filed amended

Hausler Memorandum at 1.
1 LBP-06-22 at 36.

b Letter, from Michael P. Gallagher, AmerGen, to NRC Document Control Desk, “Information from
the October 2006 Refueling Outage Supplementing AmerGen Energy Company, LLC (AmerGen)
Application for a Renewed Operating License for Oyster Creek Generating Station,” (Dec. 3,
2006).



contentions should be filed promptly following the issuance of any documents containing
significant new or different information.”

Citizens chose not to file any late-filed amendments t‘o their contention after
AmerGen submitted its revised Application in December 2006 to incorporate the results
of the 2006 outage. Accordingly, AmerGen limited its Motion for Summary Diéposition
to Citizens’ arguments as admitted by the Board in LBP-06-22. The Board should not
permit Citizens to raise these issues now in an Answer to a Motion for Summary
Disposition, when they had approximately five months to do so as an amendment to their
contention. By doing so in their Answer for the first time, they prevent AmerGen and the
Staff from providing any substantive reply. This is akin to including information in a
reply brief that was not raised in an initial pleading, which the Commission has ruled is

impermissible.2 As a result, arguments addressing this new information are beyond the

scope of the admitted contention, and should be stricken.?

1 LBP-04-9, 59 N.R.C. at 292 (emphasis added).

L Louisiana Energy Servs., L.P. (National Enrichment Facility), CLI-04-25, 60 N.R.C. 223 (2004)
(upholding the Board's refusal to consider arguments presented for the first time in reply briefs,
because "the reply briefs constituted a late attempt to reinvigorate thinly supported contentions by
presenting entirely new arguments").

@ See also Private Fuel Storage, L.L.C. (Independent Spent Fuel Storage Installation), LBP-99-23,
49 N.R.C. 485, 493 (1999) (“Given there is not a material dispute over the present status of the
application,” intervenors’ arguments challenging the revised application would “favor . . . the
admission of a new contention” rather than preclude summary disposition.).



III.

CONCLUSION

Because Citizens’ Answer and the supporting Hausler Memorandum present

issues that the Board previously has rejected and/or that are beyond the scope of the

admitted contention and its bases, the Board should strike the portions of Citizens’

Answer and the Hausler Memorandum indicated on the markups attached to this Motion

as MTS Exhibits 1 and 2, respectively.

Dated in Washington, D.C.
this 4th day of May 2007.

Respectfully submitted,
Donald J. Silverman, Esq.

Kathryn M. Sutton, Esq.
Alex S. Polonsky, Esq.

MORGAN, LEWIS & BOCKIUS LLP
1111 Pennsylvania Avenue, N.W.
Washington, DC 20004

Phone: (202) 739-5502
dsilverman@morganlewis.com
ksutton@morganlewis.com
apolonsky@morganlewis.com

J. Bradley Fewell, Esq.

Associate General Counsel
Exelon Corporation

4300 Warrenville Road
Warrenville, IL 60555

Phone: (630) 657-3769
Bradley.Fewell@exeloncorp.com

COUNSEL FOR AMERGEN ENERGY
COMPANY, LLC
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION
OFFICE OF THE SECRETARY

ATOMIC SAFETY AND LICENSING BOARD

Before Administrative Judges:
E. Roy Hawkens, Chair
Dr. Paul B. Abramson
Dr. Anthony J. Baratta

In the Matter of
' April 26, 2007
AMERGEN ENERGY COMPANY, LLC
Docket No. 50-0219-LR
(License Renewal for the Qyster Creek
Nuclear Generating Station)

A S AT T S

CITIZENS’ ANSWER OPPOSING AMERGEN’S MOTION FOR SUMMARY
DISPOSITION

PRELIMINARY STATEMENT

Nuclear Information and Resd_urce Service, Jersey Shore Nuclear Watch, Inc.,
Grandmothers, Mothers and More for Energy Safety, New Jersey Public Interest Research
Group, New Jersey Sierra Club, and New Jersey Environmental Federation (collectively
“Citizens” or “Petitioners™) oppose the summary disposition motion (the “Motion”) filed by
AmerGen Energy Co. LLC (“AmerGen”) on legal and factual grounds.

The facts show that summary disposition is inappropriate. AmerGen seeks summary

disposition even though its own analyses, despite some inconsistency, showed that margins are

2&4

narfower than 0064 fhehes and potential cofrosion tates ars greater thari 0,017 iricies per year.
The combination of these two facts leads to a conclusion that a measurement frequency of every

4 years is too long, because corrosion in excess of the margin could occur in less than 4 years.



- For the purposes of summary disposition, the facts must be construed in favdr of Citizens. Thus,
these two facts alone indicate that summary disposition is inappropriate at this time.

In addition, as a matter of law, summary disposition is also unavailable to AmerGen
based on its pleadings. Where there is a clash of expert opinion, summary disposition is only
possible where one expert’s opinion is so flawed that it would be inadmissible at trial. Here,
AmerGen has failed to show that the opinions of Citizens' expert are flawed. It has also
proffered an affidavit regarding acceptance criteria and available margin that is contradicted by
documents in the record that were written by the affiant. At thfs stage, AmerGen’s testimony on
these issues should therefore be disregarded as unreliable. Because AmerGen has failed to
present any other testimony regarding the available margin, as a matter of law it has failed to
meet its burden to show that there are no open issues for adjudication.

In fact, discovery in this proceeding has confirmed that there are currently four main

open issues for adjudication: i) what are the acceptanice criteria that must be met by the thickriess'

results from the ulfrasonic (SUT?) testing in the'sandbed region of the drywell shell at the Oyster;
Creek Nuclear Generating Station (“Oyster Créek”) ii) when the results from the UT testing are

compared to the acceptance criteria, What is.the minimum margin iii) how fast could corrosion

occur between inspections; and iv) what frequency of UT testing is required to ensure that
required safety margins would be maintained during any extended license renewal period.

AmerGen's inconsistent statements and methods mean that there are open issues concerning all

of the above. In‘addition, the latést opinion from Citizens’ expert shows that AmerGen Hag

2&3
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 incorrectly claimed that a small n

nber,of measuréments from the interior of the sandbed:

represent the behavior of the eritire regior:. Careful analysis of the datd‘actually shows that these



'to overéstimate

BESL R ke

e

compared the latest results with the latest accep

external thickness measuremments;in Bay;-';; : Citize;

Tocalized areas that are'than around fwo.inches ifl diaMmeter or less. the know margin af 95941

est'poinit on thie drywell shell’:

The potential future corrosion rate in case of corrosive conditions occurring is also poorly
defined, but Citizens’ expert estimated that it could be around 0.017 inches per year, while
AmerGen’s expert has assumed it could be as high as 0.039 inches per year. Thus, assuming that
AmerGen can establish some margin, the appropriate monitoring frequency could be more than
once per year. The current proposed monitoring frequency is once every four years. Thus, the

contention alleging that monitoring frequency is inadequate cannot be dismissed summarily.



With regard to the corrosion rate, AmerGen states that the 2006 results show that
corrosion at 0.017 inches per year has nét been occurring. That is irrelevant because Citizens did
not state that corrosion had been occurring at that rate. Instead, Citizens asserted that corrosive
conditions could occur between inspections during any extended licensed period of operation
because the protective coating is at or close to the end of its life and water could be present.
AmerGen has neither denied that corrosive conditions could occur in the future, nor that
corrosion could occur at a significant rate under such conditions. Thus, AmerGen has failed to
show that the potential for significant future corrosion is not an issue.

The required monitoring frequency is a function of the available margin and the potential

corrosion rate. The combination of open‘issues regarding the acce: ailable’

ia, the avai

margins‘and the corrosion rate mean that the contention, which concerns appropriate monitoring
frequency, cannot be dismissed through summary dispdsition. Instead these issues must be
adjudicated through a héaring or, at minimum, clarified through further document disclosure and
discussion between the parties.

STATEMENT OF FACTS

I. Undisputed Issues

This proceeding concerns AmerGen’s ability to ensure that the drywell shell, which
forms the primary containment system at the Oyster Creek, doeé not corrode below acceptable
safety margins during any extended period of licensed operation beyond April 2009, when the
Plant is currently scheduled to close. The containment system is a safety critical component
whose failure could lead to the inability to contain products from a nuclear accident and, under

certain circumstances, could even initiate a nuclear accident.



II.  Specific Factual Issues Already Decided By The ASLB

Citizens already demonstrated a basis for their initial contention about the lack of
adequate UT testing. As recognized by the ASLB in its decision admitting the initial contention,
Citizens had ample basis for the following points:

i) water could intrude into the sand bed region in the future, leading to corrosive
conditions on the outside of the drywell shell, LBP-06-07 at 36;

ii) the epoxy coating that was applied to protect the sand bed is now beyond its rated
life and may be deteriorating, id. at 31, 36;

iii)  corrosion could occur even if the epoxy coating had not visibly deteriorated, id. at
36-37 S

In the decision admitting the current contention the Board reaffirmed its findings, stating
that the existence of a corrosive environment was a possibility. LBP-06-22 at 15.

III.  Factual Errors Made By AmerGen

In the Motion and the affidavits AmerGen makes a number of factual errors about the
acceptance criteria, the remaining margins, and Citizens’ statement about corrosion rates. This

Section details these errors and thereby illustrates that many of the “facts” asserted by AmerGen

are in dispute.
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C. Margins Are Less Than 0.021 Inches
AmerGen asserts that the minimum margin is 0.064 inches, calculated by subtracting the

average of the measurements taken from the 6 inch by 6 inch grid in Bay 19 from the 0.736

measured in 1992



inches acceptance criterion for the average thickness. Tamburro Aff, at 6. However, this
statement is inconsistent with AmerGen’s own documents. The minimum margin compared to
the average thickness criterion evaluated by AmerGen to date was actually taken from the

external results in Bay 11 in-1992. This showed a mean thickness of 0.792 inchés, 1992

Acceptance Report at 5, 30, yielding a margin of 0.056 inches. Using the jafest resuits taken in'

10
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and

points'were measured, the standard deviation of the mean is 0,017 inches. THerefore, the lower:

95%.confidence fimit for the meafi thickness is 0.750' inches:, Tus, the 2006 éxtemal UT data’
show that he average thickness margin in Bay 11'is 0.014 inches,with 95% confidence.. More;

drariatically; in Bay 15, the 1owe 95" efoentils o the'inear of the ¢ortécied dati is 0731

inohes, whicH s belowhe aceeptable 1t of 0:736 inches.

[ Gritetion; the most recent formulafion requires areas thatare: ']

thinnér than 0.736;inchies to be thicker than 0.693 inches and sinaller than 6 ifichiés by 6 inches?

In'1992; the thinnest area medsured was'0i618 inches, which AmerGen stafed could extend over:

11
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results confirm that, at best, margins are razor thin and are less than the 0.021 inches which
Citizens calculated when they proffered the contention. In contrast, AmerGen has not produced A
ahy new justification for its long disputed assertion that the margin is actually 0,064 inches.

D. There Is Potential For Significant Future Corrosion -

AmerGen is being inconsistent about the potential for future corrosion. In the latest

acceptance report for the 2006 external data, AmerGen compared the points measured i 1992

Viich Stated thal afiother rotind of external UT iisastierhients is pradent withih 2 yeais i
“provids aaditional data” Bk STAT at!

' While AmerGen’s experts reasonably show that corrosion at a rate of 0.017 inches per
year has not occurred over large areas of the drywell shell between 1992 and 2006, they do not
state that such a rate could not occur if the protective coating fails. They also fail to mention that

NRC staff has admitted that it is possible that some corrosion could occur from the inside. SER

! In fact, inspection of the results shows that the thinnest measurement at this location was

0.663 inches, not the 0.681 inches reported. Using the thinnest point measured at this location,
as was apparently done in 1992, would therefore yield a corrosion rate of 0.04 inches per year.
Applying this rate and a single point uncertainty of 0.04 inches to the thinnest measured result in
Bay 13 of 0.602 inches would mean that the very acceptance criterion for areas of less than 2
inches in diameter could be violated in just under 2 years.

13



at 4-51. Indeed, it was this possibility that led AmerGen to commit to further external UT
monitoring in 2008, Id. at 3-138.

To illustrate the potential for corrosion from the outside, using a set of assumptions that
included a corrosion rate of 0.039 inches per year, Mr. Gordon estimated that if the coating failed
and moisture got to the metal surface, metal loss could be up to 0.042 inches in the 56 weeks
following an outage. Affidavit of Barry Gordon, dated March 26 2007 at § 18. Thus, Mr.
Gordon appears to believe that additional corrosion at an appreciable rate could occur if the
coating fails and wet conditions are present. This concurs with Citizens’ belief. The difference
is that because Citizens believe that that the margins are, at best, less than 0.042 inches, Citizens
conclude that a monitoring frequéncy of every 4 years is too long. Indeed, even if Mr. Tamburro

-were correct that the minimum margin is 0.064 inches, a possibility that 0.042 inches could be
lost each outage if coating decay commences would still indicate that monitoring should be
undertaken every outage. |

Mr. Cavallo in his affidavit does not dispute that deterioration of the coating could 6ccur,

. indeed he admits that it is possible that repair of the coaﬁng might be necessary at some poiht.
Affidavit of Jon R. Cavallo, dated March 26, 2007 at 722. He also states that the inspection
frequency is once every four years. /d. at {20, In addition, Citizens have previously alleged that
enough moisture to cause corrosion could be present at the surface of tﬁe drywell shell without
water running in the drains. Finally, AmerGen has never been able to definitively trace the
source of all the water in the drywell to the refueling cavity and has admitted that it has not yet
been able devise 2 way to ensure that the refueling cavity does not leak. Transcript from ACRS

Meeting on Feb. 1, 2007 at 217-222. In addition to the refueling cavity, water on the exterior of

14



the drywell could come from condensation during an outage and from the equipment pool. Thus,
AmerGen has not ruled-out the possibility of corrosion developing between inspections.
ARGUMENT
L Legal Standards For Summary Disposition
Summary disposition is only possible “if the filings in the proceeding, depositions,
answgré to interrogatories and admissions on file, together with the statements of the parties and
the affidavits, if any, show that there is no genuine issue as to any material fact and the moving
party is entitled to a decision as a matter of law.” 10 C.F.R. §§ 2.1205(c), 2.710(d)(2). Prior
NRC_opinion has held that s'ummaﬁ-'y disposition motions under 10 C.F.R. § 2.749 (the equivalent
rule prior to the relvision of 2004) should be evaluated under the same standards as motions made
under Federal Rul&s of Civil Procedure, Rule 56. Advanced Med. Sys., Inc, CL1-93-22, 38
N.R.C. 98, 102 (1993).
| Under this rule, the moving party bears the burden of proving the absence of a genuine
issue of material fact. Adickes v. Kress & Co., 398 U.S. 144, 15? (1970). Bgcause the burden of
proof is on the movan£, the evidence submitted “must be viewed in the light most favorable to
the opposing party.” Id. Where a moving party shows a lack of a material dispute, the party
opposing summary disposition must respond by setting forth specific facts showing there is a
genuine issue. 10 C.F.R. § 2.710(b). A genuine issue is one in which “the factual record,
considered in its entirety, must be enough in doubt so that there is a reason to hold a hearing to
resolve the issue.” Cleveland Elec. llluminating Co. (Perry Nuclear Power Plant, Units 1 and 2),
LBP-83-46, 18 N.R.C. 218, 223 (1983).
Genérally, under Rule 56, summary dispositions may not rest on credibility
determinations. Leonard v. Dixie Wéll Service and Supﬁly, Inc., 828 F. 2d 291, 294 (5th Cir.

1987). Thus, conflicting opinions from experts generally preclude sumrhéry disposition.
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However, such a conflict may be illusory, if the opinion of one expert would not be admissible at
trial. Therefore, if the opinions of two experts appear to conflict with each other and there is no
dispute that could be raised without the expert testimony, Federal Rule of Evidence 702 may 5e
used to help decide whether summary disposition is appropriate. Duke Cogema Stone & Webster
(Savanna River Mixed Oxide Fuel Fabrication Facility), LBP-05-04, 61 N.R.C. 71, 80-81,
(2005) (“DCS”). This rule permits a witness, qualified as an expert, to testify to assist the trier of
fact to understand the evidence if 1) the testimo.ny is based upon sufficient facts or data, 2) the
testimony is the product of reliable principles and methods, and 3) the witness has applied the
principles and methods re]iably to the facts of the case. Fed. R. Evid. 702.

Generally, testimony that is based on a “reliable foundation and is relevant to the task at
hand” will be admitted. Daubert v. Merrill Dow Pharm,, 509 U.S. 579, 597 (1973). Evidence
based upon “scientifically valid principles” will meet this burden. Jd. Federal courts have
applied Rule 702 liberally, favoring the admission of expert testimony to assist the trier of fact,
DCS at 15,. citing Kannankeril v. Terminix Int'l, 128 F. 3d 802, 806 (3" Cir. 1997).

Thus, where there are material disputes based on sound expert opinion summary
disposition in unavailable as the Commission has stated:

Where there is disagreement among competing experts over material facts,

summary judgment may not be appropriate if it would require the trier of

fact to untangle the expert affidavits and decide which experts are more

correct. In that case, a hearing, if permitted by the applicable procedures,

is the appropriate forum for the trier of fact to weigh the competing expert

opinions on material facts.

DCS at 15; see also Schering Corp v. Geneva Pharm. 339 F. 3d 1373, 1377 (Fed. Cir. 2003)
citing Continental Can v. Montsanto, 948 F. 2d 1264, 1269 (Fed. Cir. 1991) (resolution of
disputed fact requiring expert opinion is improper on summary judgment); Spirit Airlines v.

Northwest, 431 F. 3d 917, 931 (6th Cir. 2005) (“Our precedents hold that if the opposing party’s

16



expert provides a reliable and réasonable opinion with factual support, summary judgment is
inappropriate.”); Scharfv. U.S. Atty Gen., 597 F. 2d 1240, 1243 (9th Cir. 1979) (“The affidavit
in support ';)f this theory was hafdly convincing, but it required the court to resolve an issue of
fact based on conflicting expert testimony. This is not the court’s function on summary
judgment.”); Sierra v. El Paso Gold Mines, 421 F. 3d 1133, 1150 (10th Cir. 2005) (“Thereis a
genuine iésue of material fact regarding the source of pollutants discharged at the portal, and
summary judgment was not appropriate.”)

As discussed in more detail below, summary disposition at this stage is inappropriate
because AmerGen’s motion for summary disposition does not meet the movant’s burden to show
that there are no material issues in dispute. Moreover, the contention was supported by the
record and by Dr. Rudolf Hausler’s affidavit, which was based upon the facts in the record and
use scientifically valid methods to assess the evidence available, Sine the contention was
admitted, the evidence showing that the contention raised multiple genuine disputes of material
fact has only increased.

II. Summary Disposition Is Inappropriate As A Matter Of Law

AmerGen, as the moving party, bears the burden of proving that there is no genuine issue
of material fact, even when the facts are viewed in the light most favorable to Citizens. Adickes
v. Kress & Co., 398 U.S. 144, 157 (1970). It has failed to do so. This contention was admitted
by the ALSB because sufficiently reliable evidence was presented in the form of references to
the record and an expert affidavit to prove that genuine disputes of material facts existed.
Memorandum and Order, ASLB, LBP-06-07, Feb. 27,2006 and Memorandum and Order,
ASLB, LBP-06-22, Oct. 10, 2006. Although AmerGen attempted to proffer new facts:'
concerning the Idcal area aceptance criterion and the potential for future corrosion, its assertions

about the formed are contradicted by the record, while its critical assertion about the latter was
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made by someone who is not qualified to provide an expert option on the issue, was unsupported
by the record, and contradicted AmerGen’s other experts. Thus, AmerGen’s current motion does
not contain sufficient new information to c]i’m'inate the need for a hearing and to allow the
contention to be adjudicated by éummary disposition.

In particular, AmerGen relies upon the affidavit of Mr. Peter Tamburro to attempt to
show that there is no material dispute regarding the current margin available. However, his
affidavit is inadequate for this purpose bécause, as shown in detail in the Statement of Facts, pp 5-
7, Mr. Tamburro’s testimony regarding the local area acceptance criterion is contradicted by the
record,

Furthermore, AmerGen relies upon Mr. Tamburro’s affidavit to assert that a corrosion
rate of 0.017 inches could not occur in the future, Tamburro Aff. at § 38, but Mr. Tamburro’s
opinion regarding future corrosion rates is not admissible because AmerGen has failed to show
that Mr. Tamburro is a corrosion expert. He cannot therefore offer hypothetical opinions about
future corrosioﬁ. Moreover, Mr. Tamburro’s opinion in this regard is inconsistent with the
documents he has prepared that are in the reéord. While he denies that a corrosion rate of 0.017
inches is possible, he asserts that another round of extérnal UT measurements would be prudent
within two years to “provide additional data,” because he calculated that the maximum localized
historic corrosion rate was 0.0335 inches per year. Ex. SJA 1 'at 49,

In contrast to Mr. Tamburro, AmerGen’s corrosion experts, Mr. Barry Gordon and Mr.

Jon R. Cavallo, fail to foreclose the potential for future corrosion. Mr. Gordon estimated that if
the external coéting failed and moisture reached the metal surface, metal loss could be up to
0.042 inches in 56 weeks. Affidavit of Barry Gordon, dated Mar. 26, 2007 at § 18. Thus, Mr.

Gordon’s opinion admits the possibility of additional corrosion at an appreciable rate.
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Mr. Cavallo also admits that deterioration of the outer coating could occur and that repair
of the coating might be required in thé future. Affidavit of Jon R. Cavallo, dated Mar. 26, 2007 at
922. Mr. Cavallo also admits that the current inspection frequency .is once every four years. Id.
at 9§ 20.

In conclusion, summary disposition is inappropriate as a matter of law. Even without any
new opinion from Dr, Haﬁsler, summary disposition would be inappropriate because the Board
has already decided that Citizens ﬁave properly raised the‘contention and AmerGen has not
shown that Dr. Hausler’s opinion in support of the contention is no longer suppoﬁed by the
record. Thus, AmerGen’s argument for summary disposition does not even properly allege that
there are no genuine material issues to be adjudicated.

In particular, AmerGen has failed to produce any admissible testimony to explain why it
has selected the current monitoring frequency of every four years and’AmerGeni has also failed:

‘o properly address tfie issues of the local acceptance criterion’and the potential corrosion rate.

v

Versi

Furthermore, while only one of AmerGen’s affiants, Mr. Tamburro, attempted to raise a
dispute with Dr. Hausler regarding the potential future corrosion rate under corrosive conditiohs,
his opinion on this issue failed to provide an}.l support and was outside the scope of his expertise.
In contrast, Mr. Gordon and M;. Cavallo, AmerGen’s other experts, failed to foreclose the
possibility that significant corrosion could occur between inspections. Indeed, AmerGen’s

decision to put in place an ongoing monitoring program illustrates that it also believes that future
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corrosion could occur. Thus, as a matter of law, AmerGen has failed to meet its burden to show
that corrosion to beyond safety requirements could not occur within the 4 year interval between
inspections. Therefore, the Atomic Safety aﬁd Licensing Board (“ASLB” or “Board”) should
dismiss AmerGen’s motion for summary disposition as inadequate as a matter of law.

III.  The Contention Continues To Be Soundly Based On The Record And The Opinions
of Dr. Hausler : ' '

Having shown that AmerGen has failed even properly allege a lack of material dispute,
this Section sﬁows that the evidence supporting the contention has in fact strengthened during this
proceeding. Thus, even if AmerGen had met its burden of properly alleging a lack of material
dispute, AmerGen’s motion for summary disposition would still need to be dismissed because the
material disputes that the Board identified when it admitted the contention have not been resolved.
Citizens’ assertions about the disputed'issues continue to be soundly based on the record in this
proceeding and on the opinions of Dr. Rudolf H. Hausler.

The ASLB in its opinions admitting the contention currently in dispute and the previous
admitted contention, accepted Dr. Hausler as a quéliﬁed expert. (See Memor.andum and Order,
ASLB, LBP-06-07, p. 44, FN 33, Feb. 27, 2006 and Memorandum and Order, ASLB, LBP-06-22,
p. 21, FN 14, Oct. 10, 2006). In admitting the contentions, the Board found Dr. Hausler’s
opinioﬁs to be sufficiently reliable and supported by the record. Thus, there is now no question
about his qualifications and it is clear that his memoranda were based squarely on the record.

The only way in which AmerGen could obtain summary judgment at this time would be
to show that further discovery has shown that the factual support previously offered for the |
contention has become inadequate. This Answer and Dr. Hausler’s new opinion provide specific
citations to the record illustrating that far from cdntradicting the opinions contained in Dr. .

Hausler’s June 23, 2006, Memorandum, the additional discovery shows that that opinion was
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entirely reasonable and reliable, and the contention continues to be fully supported by the record
and Dr. Hausler’s opinion. -

In fact, as discussed on pp 5-12 above, far from weakening the factual foundations of the
contention, further discovery has actually strengthened its basis. Since Citizens filed their motion

to add the current contention, Am

2&4

were when Citizens filed the

AmerGen’s motion for summary disposition actually reads more like an attack on the
basié of the contention, which is somewhat quixotic, because that basis has _a]ready been accepted
by the Board and is therefore res judicata. The only way that such an approach coulci be
successful is if record evidence had emerged after the contention was admitted that eliminated the
- original basis. Here, this approach must fail, because the opposite has happened. As the
Statemeﬁt of Facts shows, the record evidence is now even more favorable to Citizens than it was
when the contention was admitted. Thus, to be consistent with its prior decision to admit the
contention, this Board must. dismiss the Motion for Summary Disposition.

IV.  Summary Disposﬁtion Is Inappropriate Because Many Material Issues Are In
Dispute '

The Statement of Facts illustrated that many material issues are in dispute. Strange

critetion that must be met by the thicknesé results from the UT testifi in thé sandbed region.of
the drywell: Furthermore, the mifninum margin available hen the UT ‘testing results are!

compared to-the:acceptance criteria remains in dispiite; as does the potential extent and rate of

21



future corrosion. As a consequence, the frequency of UT testing to ensure that the thickness of

the drywell does not fall below safety requirements during any extended license renewal period

1s in dispute. Adding ‘together the potential for corrosion to occur in the future from b.o'th the

outside and the inside, Citizens continue to assert that a four year interval between UT

measurements is too long. T£and'when Citizer's aré abie'to aécertain How AmeérGen s
compuited the margins for all the aras tha afe thinner than 0.736 inichés, biit larger thaii 2 iches: 5

in' diameter, they, will be'able 1o provide's more st curate'estiifiate of the 4ppiopHaté monitoring

As the Board has already found, and this pleading fﬁrther illustrates, Citizens’ arguments
about these disputes are soundly based upon the record and admissible scientific testimony. On a
motion for summary disposition, the Board should view the facts in the light that is most
favorable for Citizens. Therefore, as a matter of fact, because there are genuine disputes about
many material issues, summary disposition is inappropriate.

CONCLUSION

For the foregoing reasons, the ASLB should dismiss AmerGen’s Motion for Summary

Disposition.
Respectfully submitted
Richard Webstér, Esq
RUTGERS ENVIRONMENTAL LAW
CLINIC :
Attorneys for Citizens

Dated: April 26, 2007
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CORRO-CONSULTA
8081 Diane Drive Rudolf H. Hausler Kaufman, TX 75142
Tel: 972 962 8287 (office) rudyhau@msn.com Fax: 972 932 3947
Tel: 972 824 5871 (mobile)

MEMORANDUM

To: Richard Webster, ESQ April 25, 2007
Rutgers Environmental Law Clinic
123 Washington Street
Newark, NJ, 07102

From: Rudolf H. Hausler
Subject: Update of Current Knowledge Regarding the State of Integrity
of OCNGS Drywell Liner and Comments Pertaining to Aging

Management Thereof

Summary

*» The proposed aging management plan for the Oyster Creek Drywell Liner as

se own, mo ng

TOW ne noom.or:1n I at '/

o The primary cause for additional damage to the drywell by continued corrosion
will be the formation of defects in the epoxy coating.

¢ Since there is no way to assess the rate of deterioration of a coating, which for all
intents and purposes is already past its useful life, the frequency of inspections
must be increased because the coating could fail at any time.

e These changes represent a completely new paradigm for the drywell aging
management. The entire program, which had been in use since1987 or 1998,
needs rethinking. The best approach would be to make use of continuous moisture
monitors and possible online corrosion monitors (it is possible to monitor
electrochemical potentials as indications of the onset of corrosion) to supplement
the UT testing.

¢ Frequency of monitoring depends on the remaining safety margins. It is therefore

important to gain understanding of the areal extent of the existing corrosion




L Background

Since severe corrosion had been found in the late 1980’s in the “sand bed area” of the
drywell liner containing the nuclear reactor at the Oyster Creek power generating
station, much work has gone into assessing the degree of the damage and modeling
the effects of the damage on the integrity of the vessel. Since the drywell liner is a
vital safety component, and in light of the pending application for re-licensing reactor
operations for another 20 years, the questions surrounding the integrity of the drywell
liner have come to the front and center of the stage once again.

There is no question that deterioration of the surface of the drywell shell will continue
at some rate over time. Thus, at some point in the future the liner may no longer
serve its intended function. This memorandum discusses how to estimate the residual
life of the liner and plan an appropriate aging management program around such an
estimate.

The bases for such considerations must necessarily be:

e The current state of deterioration of the liner, i.e. the extent of corrosion
and how well has it been estimated in the past.

¢ The criteria by means of which serviceability is ascertained and the
remaining margins to condemning the vessel

e The estimated potential future corrosion rate

* And finally the combination of remaining margin and potential rate of
deterioration defines the minimum frequency of inspection.

While all of the above items have been estimated and hard numbers have been
proffered and written in granite, there is, as will be shown below, great uncertainty
surrounding all of the assertions, which have been used by Exelon/AmerGen to
support its current approach of taking UT measurements once every four years in the
sandbed region.

IL. Current Knowledge Regarding the True State of Deterioration.



After corrosion had been found in the sandbed area a concerted effort was made to
assess the corrosion rate in order to project the life of the structure. The tools in this
effort were ultrasonic measurements (UT) at well-defined locations. In order to assure
repeatability of the measurements, a template was constructed containing 49 openings
for placement of the UT transducer. The 49 openings were spaced 1 inch apart over a
6 by 6 inch square. This 6 by 6 inch grid was placed repetitively at the inside of the
drywell liner just below the vent pipe where the inside curb was lowered from about 2
feet to just over 9 inches (see Figure 1). In this manner, every bay was monitored
systematically at intervals over the past 20" years."” In 1992 the sand was removed
from the sandbed, and all steel surfaces as well as the sandbed floor were coated with
an epoxy resin. UT measurements using the 6 by 6 inch grid performed in 1992,

1994, 1996 and 2006, always at exactly the same position, indicated that within the
accuracy of the test (measuring procedure) the continued corrosion was at most small.
That should not be surprising because a) the outside steel surface was now coated, b)
water would not accumulate against the vessel at the location were the measurements
were made because of the drains in the sandbed floor, and c) if corrosion were to
commence it would most likely be at imperfections in the coating near the sandbed
floor where indeed, standing water could be present (see discussion below).

There are however a number of additional monitoring techniques that were used. In
1986 trenches were dug in the reactor floor in bays 17 and 5 to a depth about equal to
the sandbed floor on the outside. It is noted that these trenches were not dug in the
bays where the most severe corrosion had been observed. These trenches enabled the
operator to perform UT measurements below the sandbed surface (prior to removal)
from the inside. Additionally, after the sandbed had been removed, and upon visual
inspection of the corroded areas, UT and other thickness measurements were made
from on the outside of the drywell in the sandbed area. It was believed at that point
that the most corroded areas had been selected visually for these measurements. As a
consequence of all these measurements the operator AmerGen assured the NRC that
the locations where the “grid measurements™ had been performed were quite
representative of the corrosion that had occurred on the outside of the drywell in the
sandbed area (Ref. 4). :

"7 Bays were monitored only with 1 by 6 inch templates — probably placed in the horizontal direction —
Bay 1 was among those, even though Bay 1 was one of the most corroded Bays.

? Note that this region is above the concrete floor but just above or below the epoxy coating above the
concrete and so is part of the sandbed region, not the embedded region.
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%) AmerGen suggested that the “dimples” are about 0.5 inches in diameter (Ref. 1 pg. 4)

“ For the outside measurement averages had to be used in the graphical representations because exact
elevations (or coordinates) of each point were not known. We only had the classifications into Zones as had
been described in Ref. 5.
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It is pretty well established that corrosion underneath an intact epoxy coating,
especially a two-layer coating, will be immeasurably small. If it were to occur it
would be of the rate of either oxygen or water diffusion through the‘coatmg, and

..... "4,.&\
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What is clear is that any defects in the coating will lead to corrosion damage,
provided that there is water present. Hence, the first line of defense is to make sure
that there is no water present. This is easier said than done since leaks have occurred
before and condensation has also been an issue. Since one still is not sure where the
water may be coming from one can safely assume that water could be present at some
time in the future and at least during each outage.

The second line of defense is to make sure that the coating is intact. Originally the
coating life was quoted as being 10 years. Then AmerGen increased the coating life
to 15 years, since the 10 years have already elapsed. However, a 15 year coating life
will bring its end of service up to September of this year, hence the coating life has to
be 20 years, or at least into the next twenty years of service. All of this has been
documented in AmerGen literature. Now, we know that the coating on the floor has
suffered damage. The most recent inspection has shown that the coating on the floor
was cracked in some bays along with the concrete of the former sandbed floor (Ref.
6) *). The cause was attributed to the concrete “shifting and breaking up”. However,
the other possibility that the coating failed (it was applied too thick to begin with)
whereupon water entered the cracks in the concrete, whlch were there datmg back to

s

Coatings are never 100 % perfect. There are always holidays present, albeit perhaps
few. AmerGen has chosen to discount that possibility on the grounds that two layers
of coatings had been applied. While extensive qualification of the coating had
occurred in 1992 in a mock-up outside the system, and while test coatings were
extensively tested for holidays, such tests, albeit standardized and very easy to
perform, were never performed once the coating had been applied in the sandbed
area. Rather AmerGen insists that relying on v1sual observations is sufficient. Well;

The coating is apparently colored gray. It is said that visual inspection will reveal
damage and rust if it occurs. That is true after the deterioration has become

%) “During visual inspection of the drywell vessel’s exterior coating in the sandbed region (Bays 1, 7,9, 15)
areas were observed to have voids. ... To prevent water from seeping underneath the epoxy, an expandable
(?) sealer is required for the seams/voids.
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noticeable, however, the question is not whether the coating has already failed, it is
how much damage might occur between inspections after the coating fails.

For that reason it is held that a four-year inspection cycle is not enough by a long
shot. First, one needs to monitor for water continuously. As experience has shown on
the interior, water can easily percolate through the concrete, as has indeed happened
and the operator still does not know where it comes from.

I don’t want to go into the mechanism of corrosion once a defect has occurred other
than to say the following: Once a defect (crack, pinhole, holiday etc) provides access
for water to the steel surface underneath, corrosion begins slowly, hardly noticeable
from the surface. However, as corrosion progresses the coating will start to crack,
opening up a larger defect. (Thick coatings crack more easily than thin ones).
Corrosion will progress underneath the coating and cause larger blisters, which may
or may not be seen visually, but can be detected with simple test methods referenced
carlier. The question of course is how rapidly will corrosion occur, and what is a
reasonable time interval for inspection. I venture to say that nobody knows the answer
to the first question with any certainty. It is therefore a matter of making a reasonable
assumption, as I did previously. Overall, the applicant must now deal with the
uncertainty is has created by taking very few UT measurements over space and time
and relying on ad hoc methods for detection of moisture and coating degradation.
Because we are dealing with a primary safety containment for a nuclear reactor, the
uncertainties must be resolved against the applicant to ensure that a reasonable
assurance of safety is maintained.

Kaufman, April 25, 2007

%7{/ A sl
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Schematic Cross Section through Sandbed Area
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Comparison of Various Thickness Measurements in Bay 17
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External UT Measurements 2006 in Bay 1
Averages and 95% limits of data spread
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2 & 4 (entire figure)

Statistical Analysis of all External UT Measurements

Fig7a Figure 7b Figure 7¢
@eas Thickness By Year J LMaas Thickness By Zone [Meas Thickness By Location Bay )
1200 1200 1200
1100 1100 1100
i . 1 1 HF
1000 l 1000 4 1 H ! 1000 . @@ H
I | LN g e @ | .Y
900 % 900 —}> /_J L T S | . Vi
== e — N ] 3 i o YA |
£ ———‘T \(r# |9 i 17— ﬁ‘ O £ A {3} VY .
8 800 g 501 § 800 é}@ P 1
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] . 1 ] . 1 1
600 = T ~ 600 - - 600 T - T T -
1992 2006 Each Pair ] 2 ' 3 T Al Pairs t 1 13 1sT1e 3 57 o ANPa
Students t Tukey-Kramer Tukey-Kramer
Year 0.05 Zone 0.05 Location Bay 0.05
‘ Oneway Anova Oneway Anova
=) (Erommavee ) (o v
&Means for Oneway Anova jJ LMeans for Oneway Anova ]J
(Means for Oneway Anova J] 'Means Comparisons rMeans Comparisons }
[ Means Comparisons } e
Comments: Figure 7a: Comparison between measurements I 1992 and 2006 show no significant difference. The means from

1992 and 2006 show a bias of 0.018 inches, but the bias is statistically not significant despite of the many data
points. Fig. 7b: The comparison between the “zones” (elevations) is significant. Zones 1 is significantly
different from zones 2 and 3. For zone 4 there are not enough data for statistical significance. Fig. 7¢c: Some
bays, red ones, are significantly different from the black ones.
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: | 2 & 4 (Figures 8 & 9) I

(black). Pitting is not uniform.
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2 & 4 (Figure 10 & Table 1

AN\

Date of Meas.

0.08

[Remain Wall Thickness By Date of Meas. ] (’Remain Wall Thickness By Point Menséred
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measurements.

Again one finds that the “up” measurements are significantly lower from the 1992

Average Remaining Wall Thickness Measured Externally in the Sandbed Region by UT

Bay 1992 2006 2006-up 2006 down
Average | Std Dev | Average | Std Dev | Average | Std Dev | Average | Std Dev
1 0.822 0.027 0.8 0.027
15 0.825 0.014 0.814 0.014 0.808 0.018 0.768 0.0184
19 0.907 0.025 0.848 0.026 0.837 0.26 0.807 0.026

95 % Confidence Limits of lowest significant measusrements

Bay 1 0.746
Bay 15 0.731
Bay 19 0.755
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