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The State of New Jersey (the State) respectfully submits
this brief in opposition to the motion filed on January 31, 2007 by
federal respondents United States Nuclear Regulatory Commission
(NRC) and the United States of America'to dismiss the State's
petition fer review. The State filed a motioﬁ on consent to exﬁend
-time to file this opposition brief to February 22. The State on
January 31, 2007 filed a brief which responds to questions raised
by the Court. That brief sets forth the procedural history of this
matter‘aﬁd is relied upon byvthe State here.

The Petition.
The State’s petitioﬁ‘to this,Court.reises the foiiowing
ciaims} |

1. The NUREG-1757 guidance esfablisheé _the terms -and
eondltlons of e new llcense, a Long Term Control Llcense (LTC); in
violation of- the Atomic Energy Act Wthh requlres that the NRC'
utilize rules and regulatioﬁs‘when establishing a new 11cense. 42

U.S.C. §§2232(a); 2233;
| 2. The LTC licenee created in NUREG-1757 continues in
perpetuity_ and thereforev conflicts with = existing NRC.
decommissioning regulaﬁions which contemplate that once a site is
decoﬁmissioned, the NRC license is terminated. 10 C.F.R. §20.1003;
3. The NUREG-1757 guidance fails to require adequate
contfols for disposal of long-lived radionuclides, in violation of

the mandate of the Atomic Energy Act to protect public health and



safety. 42 HU.S.C. §§2012 (a), 2013(d), 2022 (£f) (3), 2099,
2111 (b) (1) (A), 2113(b) (1) (A), 2114(a) (1), 2201(Db);

4. The NUREG-1757 guidance mandate that wmodeling of
institutional‘controls beyond 1,000 years is not required conflicts
with the regulatory requirement that residual radioactivity‘at a
decommissioned site be reduced to 1eve1s that are as low as
reasonably aohievable, 10 C.F.R. §§20.1402, 20.1403 (A7) ;

5. fhé NUREG-1757 guidance'underestimates.the amount of
f1nanc1al assurance required by a llcensee and that shortfall
“v1olates the mandate of the Atomic Energy Act to protect public
‘health and safety, and

6. The NUREG-1757: guidance ‘which establishes a new form of
license Wthh would allow permanent disposal of radioactive wastesl
and would 1ncrease the number of permanent radioactive waste'
disposal 81tes throughout the United States,"was finished w1thout
vconducting an EIS, in violation of the National Environmental
Policy Act, 42 U.S.C. §4321 et seq. |

I. NUREG-17S7 Is Subject to Challenge Because it Has the
Effect of a Substantive Rule and is Final

The NRC'’s issuance of NUREG-1757 has the effect of a
substantive rule or regulation that is made reviewable by the Hobbs
Act. The Court has authority to review this petition. Jurisdiction
to review actions of the NRC is established in the Cirouit Courts

by the Hobbs Act.



The Court of Appeals ... has exclusive
Jurisdiction to enjoin, set aside, suspend (in
whole or in part), or to determine the
validity of —

(H) all final orders of the Atomic Energy
Commission made reviewable by Section 2239 of
Title 42;
28 U.S.C. §2342.
Section 2239 of the Atomic Energy Act, 42 U.s.c. §2239(b), states

that

The following Commission actions shall be
subject to judicial review in the manner
prescribed in chapter 158 of Title 28 and
chapter 7 of Title S: : '

(1)"Any —final  order entered in' any
: .proceeding of the kind specified in

- subsection (a) of this section. 42
 U.S.C. §2239(b).

 Section 2239(3)_specifies'the foll¢wing proceedings
. any proceeding under this chapter, for the

granting, suspending, revoking, or amending of

any license ... and in any proceeding for the

issuance or modification -of rules and

regulations dealing with the activities ©of

licenses. o

42 U.S.C. §2239(a).

The NRC argues that NJDEP may not challenge NUREG-1757 on
the basis that it is a policy statement rather than a binding rule.
(Rb 13-14). The NRC points to the NUREG’s language, which states:
“This NUREG is not a substitute for NRC regulations, and compliance

with it is not required.” NUREG-1757, Vol. 1, at vii. However,

“[t]he agency's label of an agency action, although one factor to



be considered, does not control whether the action is in fact a

rule making.” Limerick Ecology Action, Inc. v. United States

Nuclear Regulatory Commission, 869 F.2d 719, 734 (3d Cir. 1989).

| The conrts have found thet §2239 (a) review in the eircuit
ceurts is triggered by a policy shift by the NRC involving an
" interpretation of its regulation and aleo by a determination by the
NRC'to adopt a non-binding policy statement wnen a regulation is

arguably required. Citizens Awareness Network, Inc. v. United

States Nuclear Requlatorv'CommisSion 58 F 3d 284, 291-92 (lst Cir.

1995), involved a Commission Staff memorandum which set forth a
change in'decommissioning practice fronlprior-agency'precedents and
' positions. The court found

While the NRC'’s policy shift involved an
interpretation of 4its regulation, not the
regulation itself, it was an intérpretive
policy ~ that provided a =~ great deal of
_substantive guidance on the rather- ambiguous-
language of the regulation, by specifically
delineating the permissible- activities of
licensees. We think that the statute’s phrase
vmodification ‘of rules "and regulations”
encompasses -substantive 1nterpret1ve policy
changes like the one involved here.

Id. :

Although the court went on to remand the matter to the NRC for a

notice and‘hearing, Citizens Awareness Network demonstrates that
the courts view substantive interpretive policy changes by the NRC
as falling within the actions described in §2239 (a) ‘and therefore

subject to appeal.



In Public Citizen v. Nuclear Requlatory Commission, 845

F.2d 1105 (D.C. Cir. 1988), the NRC issued a non-binding policy
statement on an isSue; but petitioners conteﬁded that the Nuclear
_Waste Policy Act of 1988, 42I,U.S.C. §16226 (1982), required
adoption of regulations. When petitioners reached the Circuit

Court, the Court found that petitioners could seek court review of

_the'policy'staﬁement{ DesCribing the bolicy statement, the court
séid, "The agency has acted. The Policy Statément is a formal
product of_the Commission ..." and therefofevreviewable under the
Hobbs'Act and §2239(af. .Pubiiclcitizeﬁ V. Nucléaf Régulaﬁofy ,
cOmm-issioﬁ; 845 F.2d at 1108. The court went on to find that
petitioners had not filed_ within the 60-day time limit of the Hobbs
Acf, 28,U.S}C.'§2344, and dismissed tﬁe appégl.' |
N | Thé:Uniﬁéd States COqft of Aﬁpéals fér'the Third Circuit
has reliedlupon three factors in deterﬁining‘whethér'an;NRC action
wés.a.substantive rule or'a'policy'étatement. Limerick, 869 F.2d at
734; The court considered whether the  action is (1) finally
determinative of the issues or rights to which it is addressed; (2)
subject to challenge in particular cases; and (3) subject to publid
notice and comment. Id. at 734-35.
The NUREG-1757 guidance document at issue in this
petition is an NRC action which the courts have found falls within
.§2239. NUREG-1757 has the effect of changing the rules and

regulations by cohflicting with the AEA and current NRC



regulations. For example, the Long Term Control (“LTC”) license
proposed by NUREG-1757 is a completely new license that was not
previously provided by NRC regulations.‘ The NRC violated the AEA

by providing the LTC 1license without promulgating_ formal

regulations. See 42 U.S.C. §§ 2022 (f) (3), é232(a)( 2233. NUREG-1757
provides for 1000 Year'modeling,-NUREG-1757 vol. 1 pages 17-87 to
~17-88. This conflictsvwith the regulations’ modeling requirements
regardingvlong li?ed nuclides. 10 C.F.R.i§20.1401(d); 62 Fed.'Reg.
at 39033 (Response F.7.3). NUREG-1757 conflicts with the
_regulations that require residual radloact1v1ty to.be reduced to a
- level that-permits terminatlon of the license. 10 C F. R §20 1003
(deflnition of decomm1551on1ng) HOWever; under NUREG—1757. the
license would not be termlnated but would 1nstead be modified into
- a LTC iicense;' NRC Response to Comments on NUREG 1757 Supplement'
1, 'Response to  Comment 8.5.2. NUREG—1757 conflicts w1th the"
regulations’ requirement that residual radioactivity be reduced to
levels that are as low as reasonab.ly'achievable (“ALARA(’). 10
C.F.R. §§ 20.1402, 20.1403(A), 20.1404(a)(3). }, The ALARA
regulations require the NRC to consider whether the technology
exists to keep radiation exposure as far below the dose limits as
possible. 10 C.F.R. § 20.1003. The ALARA regnlations require the
NRC to consider the economics of improvements in relation to the
state of.technology and the benefits to the public health and

safety, and other societal and socioeconomic considerations. Id. To



consider each of these factors, a case-by-case analysis of each
decommissioning plan must be undertaken to consider the nature and
longevity of the particular radiocactive material, the current
technology available to protect-the'public for the duration of the
radiological hazard, and -other' societall and socioeconomié
considerations that are unique 'to " the 'area where the
decommissioniﬁg is proposed to. take 'place.A Id. NUREG-1757
circumvents these rquired considerations by simply seﬁting an
arbitrary time period required for institutional coﬁtrols to
endure, regardless of the.longevitY'of‘the radidlogical hazard, the
state of technolbgy regarding_the'hazard; or oﬁher sbcieta1'and_
soCioeconbmic.considerétions unique‘td the lOcation.bf thé'proposed
decdmmissioningr §§gvNUREG-1757qul! i_paéevM¥23:f |

 The factofs used by the Limefick CoUrt also demonsﬁrate
~,that.NUREG—1757'is éAsubsténtive rule. See 869 F.2d at 734-35.
First, NUREG-1757 is‘determinative in providing for a new type of
decommissioning license called the LTC licénse.'Nor is it simply a
theoretical_poliéy which exists only on paper: Shieldalloy has
utilized NUREG-1757 in its decommissiohing plan. Furthermore, the
NRC Staff on February 12, 2007 filed a responsev(attached here as
Appendix 2) to the State's request -for hearing on the

decommissioning plan.* The NRC Staff response makes NUREG-1757

‘1The State's petition for a hearing on the Shieldalloy
decommissioning plan has been referred to the NRC Atomic Safety and
Licensing Board for determination whether to grant or deny a

7



look very substantive indeed. The NRC Staff asserts that the
State's contention that the NUREG-1757 LTC license is inconsistent
with the NRC's own license termination regulation (LTR) should be
rejected because "...the Commission has already détermined.that the
LTC license is consistent with the LTR." NRC Staff Résponse, pP-

-20. As for thé State's challenge to the dose modelling period of

1,000 years, the_NRC Staff asserts "...this contention proposes an
impermissible challenge to the regulations." NRC Staff Response,
p. 14.

The second factor in Limerick is whethér the poliéy is
subject to‘challenge in particulér*caSes.‘ Id. at 734_35.' As noted-
.ab0ve; the NRC Staff has oppbsed some bf:the Stéte's challenges to
.NUREG;1757 v in ~ the Shieldalloy ' decommissioﬁing vhéaring;
'  Furthermore,fthe'NRCfs_oﬁn fegulatioﬁ, 10 C;F;R. 2;335; willlnqtf
allow a fécia1 challenge to thé.rﬁlé'ih»an individuél.licensing
proceeding:‘ |

(a) except as provided in paragraphs‘(b),

(c), and (d) of this section, no rule or
regulation of the Commission, or any provision

thereof, concerning- the = licensing of
production and utilization facilities, source
material, special nuclear material, or

byproduct material, is subject to attack by
way of discovery, proof, argument or other
means in an adjudicatory proceeding subject to
this part.

hearing on the State's contentions.

8



As for the third factor in Limerick, NUREG was Subject to
public notice and comment. |

Thus, the Court has jurisdiction to review NUREG-1757
under the Hébbs Act because it has the effect of a substantive rulé
or regulation.

Federal Respondents contend that the requirements for a
final Order—;"consummation" of the»agency's_decisionmaking process
énd}"leéal conSequénces" frbm the agency action——have not been met!
(Rb 11). However, as.discussed aboﬁe, NUREG 1757 is in the nature
of a spbstantive_'rule. of the ‘NRC ‘found appealable in other
'decisibnsf " The NRC has revised and finalized NUREG 1757 after
public notice aﬁd”comment. ‘The State is hére bringihg a faciai
challenge to‘that dbcument._f>The NRC has not anﬁounced,any plans‘
to rgviSé the;:document it 'jﬁst finalized,. so ‘théreA ié no
-consummation.Of”the”aéeﬁcy's decisionmaking prééess tq wait for.
The legal consequences of thé NRC's action are.discussed at length
in,this brief: the NRC has devised and finalized a new licensing

scheme which is at odds with statutes and its own regulations.

II. NJDEP Has Standing on this Appeal to Challenge NUREG-1757
NJDEP. has standing on this appeal because it has (1) an
injury in fact; (2) there is a causal connection between the injury

and NUREG-1757; and (3) it is likely that the injury will be

redressed by a favorable decision of this Court. See Lujan v.

Defenders of Wildlife, 504 U.S. 555, 560-61 (1992).




NJDEP is suffering an injury in fact bécause water and
- soil (sediment) in‘the.Hudson Branch Creek is contaminated with
radioactivity at levels aboﬁe background and which exceed surface
Qater sfandards, or State soil remediation standards, or both.
_Shieldalloy is storiné approximately 65,000 m® of radioactive waste
outside at its.'facility' behind  a fence and.’without" any cover
édjacent.to Hudson Branch Creek. Declarétion of Jennifer GQodmén
¢ 2., attached heretolaslﬁxhibit 1. Shieldalloy's own sampling for
uranium—238, thoriuﬁ—232 and ,radium-226 yields fesults which
} violate.either surface.watér,standards, séil remediétion‘standards,
'of both. Goodﬁan Déc,“ﬂﬂ 3-5; Maps? 6, 7, aﬁd 8.

| ‘The sgrfaqe waﬁér stanaard fof éémbined radium—226-ahd
radium—228 is s_picocuriés,per liter (pCi/L)._N;J{A.C.:j:9B—1.14(c)_
(refe;gﬁéing :40 }C.F;R..-§ l41.66(b)5. Shieldayloyfs_ own ' water .
samples frohltﬁe Hudson Branch Cféek of just radium—226 show levels
that exceed this standard, including results of 33.1 pCi/L and 15.2
pCi/L. Goddman Dec. q 3; MapIB;

The Stéte'soil remediation standard for radium-226 is 3

pCi/g. N.J.A.C. 7:28-12.9. However, Shieldalloy’s sediment soil
samples along the Creek’'s béd show levels well above the standard,

“including a result of 77 pCi/g taken from the beginning of

2wMap” refers to the Mapé attached to the Declaration of
Jennifer Goodman which show Shieldalloy’s monitoring results for
uranium-238, thorium-232 and radium-226.

10



Shieldalloy’s property line and a result of 17 pCi/g taken farthest
away from the property line. Goodman Dec. § 3; Map 8.

The surface water standard for uranium-238 is 30 ug/L.
N.J.A.C. 7:9B-1. 14( ) (-referencing. 40 C.F.R. § 141.66(e)).
Shieldalloy s water sample from the run-off from the edge of the
disposal area shows uranium exceeding this standard, with a result
of 52 ug/L (after_converting U—238 to total uranium ) . §§§ Mapb6.
Goodman Dec. § 4; Map 6.

The State soil remediation.standard for thorium-232 is 2
UpCi/g N.J.A.C. 7 28-12.9. However, Shieldalloy s sediment or soil
samples for thorium 232 show results 'along the Creek'  bed
pexceeding'the'standard, including a result of 4;94 pCi/g taken at
the beginning of Shieldalloy’s property line and a’result,of 2.61
' pCi/g taken farthest away from the property line ‘Goodman Dec. ﬂ-S}
,Map‘7. A result of 9 8 pCi/g was also found for thorium 232. ;g;il

The decommissloning plan seeks to decommission the
facility based upon issuance of the LTC license and related
provisions of the NUREG-1757. As discussed above, because the LTC
license and relatedvprovisiOns of NUREG-1757 fail to comply with
statutory and regulatory laws, any decommissioning plan that relies
upon the LTC license or these provisions of the NUREG will also
fail to comply with these laws. Nevertheless, in November 2006,
the NRC initiated its technlcal review of the decommissioning plan

despite its being based on the LTC license and the NUREG. The NRC

11



admitted that it will take at least two years to complete its
technical review. During these two years, the radioactive waste at
the Shieldalloy site will remain uncovered and exposed to the
elements adjacent.to the Hudson Branch Creek. 'Thus; because the
NRC is taking a two-year review of the decommissioning plan, which
cannot be upheld in the end since it relies on the LTC license and
"related. provisions of the NUREG, there will be two years of
continued 'unnecessary exposure of the creek to contamination;
'Furthermore, during the two year NRC. review process this uncovered
pile of radioactive wastée behind a chain link fence remains in the
midst of the. community of Newfield

The additional exposure of'thefCreek.to contamination_can
be prevented 1f thlS Court holds that the LTC license and related
‘ prov151ons of NUREG 1757 are invalid. A favorable deClSlon by ‘this
Court will stop the technical review of the decomm1SS1on1ng plan’
.and require the submiss1on and review of a decomm1ss1on1ng plan
that complies with current statutory and regulatory standards,
namely, removal of the contaminated material to an apprOpriate low-
level radiocactive waste disposal facility and termination of the
license. bnce an appropriate decommissioning plan is approved and
implemented, the radioactive waste Will be removed and the
contamination of the property and surrounding areas will Dbe

addressed.

12



III. NJDEP’s Challenge to NUREG-1757 Is Ripeifor Review

In evaluating whether a case is ripe for review, courts
consider the “(1) the fitness of the issues for judicial decision
and (2) the hardship . to the‘ parties ~of withholding court

consideration.” National Park Hospitality Ass'n v. Department of

Interior, 538 U.S. 803, 808 (2003).

The NRC argues_that the State challenge is not ripe for
review by characteriiing it as solely a challenge to the.
application of NﬁREG—1757. (Rb.13). While the Sﬁate has ﬁiled a
petition for a hearing in ﬁhe éhieldalloy licensing matter, which
~challenges the application-of NUREG-1757,'tﬁe‘State’s‘challénge
beforé-this‘Coﬁrt-is on the basié'that>thé NUREG is facially
invalid. Specifically( the'NRC'wés réquired'to perUlgate rules dr
regulétiCHS in establishipé the.LTC liceﬁée. See 42JU?S;C. §§_
2022 (f) (3), _22,32(a)’ 2233, NUREG-1757 provides for 1000 ye’ar..
modelihg, NUREG-1757 vol. 1 pages 17-87 to.17—88, which confliCts
with the regulations'-modeling requirements regarding all materials
that contaih long lived nuclides, 10 Q;E;R; §20.1401(d); 62 Egg;‘
Reg. at 39083 (Response F.7.3). NUREG-1757 conflicts with the
regulationé that require.fesidual radioactivity to be reduced to a
level that permits termination of the license. 10 C.F.R. §20.1003
(definition of decommissioning). However, under NUREG-1757, the
license would not be terminated but would instead be modified into

" a LTC license. NRC Response to Comments on NUREG-1757 Supplement

13



1, Response to Comment 8.5.2. NUREG-1757 conflicts with the
regulations’ requirement that residual radioactivity be reduced to
levels that are as low as reasonably achievable (“ALARA"). 10
C.F.R. §8§ 2é.1402,A20.1403(A), 20.1404(a)(3); HoWever, NUREG—1757
conflicts by only requiring institutional controls to last for 1000
years. NUREG-1757 vol. 1 page M-23.

| Finally, the State contends that NUREG—1757 violétes the
Nati_oﬁal Environmental Policy Act (NEPA), a2 U.s.C. §4321 et seq.,
by‘creating a'néw license which will allow disposal of radiocactive
waste-iﬁ perpetuity at sites through the United~$£ates'without
-considéring the effect of this aétioh;on the quality of the human
-envifonﬁént as requiréd by NEPA! a2 UZS.C.‘§4332(2)(C);7 The
:.impact Qf'this new 1icense:cahnot'be,adequatély aééessed merely'on
a case by-qaséior.Sitévby'site'basis. .fhe NﬁC must;as$ess the
”nétibnwide implications of alldwing hore.small,,éermanent nﬁélear_

waste disposal sites on the quality of the human environment.

In Mountain States Tel. & Tel. Co. v. FCC, 939 E;Qd 1035,
1040-41, (D.C. Cir. 1991), the FCC argued that the challenge to its
regulations.was not ripe for review because it was an as-applied
challenge rather than a faciai challenge. The court rejected this
argumént,‘hélding that the “carriers are making a facial_chalienge
to the agency's acrosé-the-board shift in the'burden of proof,
which does.not depend upon consideratiqn of such particularized

facts.” Id.

14



- In Khodara Envtl., Inc. v. Blakey, 376 F.3d 187, 198 (3d

Cir. 2004), the court held that where a challenge involves a purely
legal question, this factor weighs heavily in favor of a finding of
ripeness. The court also held that where delay will not lead to
further development of relevant facts, the case is ripe for review.
Id.

The United Staﬁes Court of Appeals for the D.C. Circuit
also heid that anbagency action thaﬁ hés taken its final férm is
ripe for review even though the petitioners were challenging the

validity»Qf'é,guidéline"or rule rather than waiting for their

application to a‘partiCular case. United Church of Christ v. FCC,
911 F.2d 813, 816-17 (D.C. Cir. 1990). -
" The D.C. Circuit also heId_that ﬁwhen the‘Congress paséed

Ehe'Hobbs Act, which allows . a petitioner,60 days within'which to

challenge:an orderrof the FCC, -. . . it determiﬁed that the >

agency's interest generally lies in prompt review of agency

regulations.” Mountain States Tel. & Tel. Co., 939 F.2d at 1040. in

Public Citizen v. Nuclear Regulatory Commission, 845 F.2d 1105,

1106 (D.C. Cir. 1988), the NRC issued a non-binding policy

statement on an issue, but petitionefs contended that the Nuclear
Waste Policy Act of 1988; 42 U.S.C. §10226 (1982),4 required
adoptioﬁ of regulations. Petitioners pursued their administrative
remedies by filing a petitioﬁ fér a rulemaking. Public Citizen,

845 F.2d at 1106-07. When the NRC denied the petition, an appeal
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was filed with the United States Circuit Court of Appeals. Id. at
1107. However, the court dismissed the appeal on the basis that
petitioners had»not filed within 60 days of the issuance of the
poliey statement pursuant to the Hobbs Act. Id.

In this case, the State’s challenge ls ripe for review
because the challenge_does not depend upon consideration of the
‘particularized facts in the Shieldalloy licensing matter, or any

other individual»case., See Mountain States, 939 F.2d at 1040-41;

Khodara, 376 F. 3d at 198; United Church of Christ, 911 F.2d at 816-

17. Also, the Petltlon for Rev1ew -presents a purely legal
challenge.‘ggg_Khodara, 376 F.3d at_198; The State'’'s: challenge is
on the basis that portions of NUREG-1757 v1olate statutory and
regulatory law, regardless of Wthh case the NUREG is applled
Furthermore, rlpeness in. thlS case derlves from the HObbS-

Act. See Mountaln States,_939 F.2d at 1040 As discussed above in |

the first section, the Hobbs Act required the State to file this
challenge within sixty days of the issuance of NUREG-1757. Because
the State has timely filed, the Petition is ripe for review.

There will be hardship to the State of New Jerseyvand its

citizens if the Court withholds consideration. See National Park

Hospitality Ass'nm, 538 U.S. at 808. As discussed above in the
previous section, withholding the Court’s review at this time will
allow the radiocactive waste at the Shieldalloy facility to remain

in the community of Newfield uncovered and exposed to the elements
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adjacent to the Hudson Branch Creek--which is already contaminated
with radiocactivity--for an additional two vyears. Because the
decommissioning plan relies upon the LTC license and NUREG;1757,
both of which conflict withbetatutory and regulatory law, the
decommiSsioning planimay not be issued to Shieldalloy. Withholding
the Courtls consideration will only.allcw continuing expcsure of
radioactive.waste while the NRC continues its two—&ear technical
review of the decommissioning plan.

The State’s challenge is thus rlpe for review because of
the challenge s fltness for judicial dec181on and the hardshlp that
would otherw1se occur. to the'State of Neleersey

IV Exhaustlon of Admlnlstratlve Remedles in thlS Case Is Not
Requlred :

The United States Court of. Appeals for ‘the Thlrd.CerUlt'
'-has held that “a party need not awalt a flnal agency dec181on if
the preliminary agency decision clearly and unambiguoUsly‘violates
statutory.or.constitutional fights.” Barnes v. Chatterton, 515 E;Zd

916, 920 (3d Cir. 1975). Exhaustion is not required where there is

“a clear departure from [a] statutory mandate.” Oesterech v.

Select Serve. BD., 393 U.S. 233, 237 (1968).

The NRC has clearly deviated from its statutory mandate
by setting forth a completely new license without first
~promulgating regulations as required by 42 U.S.C. §§ 2232(a), 2233,

'2022(f)(3).
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Also, the NUREG-1757 provisions regarding the LTC
license, the legal agreement and réstrictive covenants (“LA/RC"),
the 1000 year dose modeling, the ALARA analysis, and the financial
assurance violate the Low-Level Rédioactive_ Waste Pollicy Act
(“LLRWPA") and the AEA by failing_ to require the permanent
isolation of low-level_rédioactive waste or protect the public

health and safety. See 42 U.S.C. §2021b(7); 42 U.S.C. §§52012(d),

2013(d), 2022 (f) (3), (referring to '§2022(b) (2)), 2099,
2111 (b) (1) (A), 21]__3 (b) (1) (A) ,V 2114 (a) (1), 2201(b). The NRC has
admitted in non-décbmmis.siéhing | céses that ‘there exist
. suncertainties associated with the burial performance and p.otentiél,
releases of vcon't:ami'nat.i‘oh, t'ran's'port_‘ of | contam.inati'on. in .the
subsurface énvirbnmelflt;":clea,nup cost.s.'of subéurface cdntatﬁination,‘
ahd f-uﬁﬁre’ di‘sposallcos'ts'.” SECY—O6‘—.014.3 pégé 5. Such'.probébility
of radiocactive .c‘ontam"ina.ltion is ar'l :é\‘ren gre.a:te.vr conéern ‘for onsite
dispoéal in decémmissioning cases sinéé the materials will be
onsite in perpetuity.

Yet, NUREG-1757 makes it eas_ier "for decommissioning
fac;ilities to conduct onsite disposal of radioactive materials.
NUREG-1757 makes it easier to decommission by providing a LTC
license or LA/RC for sites containing long-lived nuclides where. the
Federal or State government is not .wi-lling to take ownership or
control of the site. NUREG-1757 vol. 1 pages 17-65 to 67. 'Also,

NUREG-1757 allows dose assessment - modeling for 1000 years,
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regardless of the duration of the radiocactive hazard. NUREG-1757
vol. 1 pages 17-87 to 17-88. This may create a greater number of
decommissioned facilities with onsite disposals of long-lived
radioactive waste under restricted release throughout the country.
Thus, the NRC has clearly'de&iated from its statutory mandate by
issuing NUREG-1757. Finally, the NRC has noﬁ complied with NEPA by
considering the effect of NUREG-1757.on the quality of the human
environment. This overall impact cannot be adequately assessed on
a case by case of site by site basis.

Courts have further held that exhaustion is not required
where recourse to the available administrative proceedingsi“would

be futile.” W. B. v. Matula, 67 F.3d 484, 496 (3d Cir. 1995). The

State’s pursuit of an administrative remedy would be futile in this

case because the NRC does not permit'thefchallenge of its rules or

regulatiohs'in‘iicensing proceedings.'See_lO C.F.ﬁ;v§ 2.335(a).
Therefore, the State’s facial challengé'to ﬁhe NUREG may only be
sought before this Court. As noted ébove, the State has requested
a hearing on the Shieldalloy decommissioning plan, vyet the NRC
Staff in that proceeding has taken the position that the State's
contention that the NUREG LTC license is inconsistent with the
NRC's own license termination regulation should be'rejected because

n. . .the Commission has already determined that the LTC license is

consistent with the LTR." - Staff Response, p. 20. As for the

State's challenge to the dose modelling period of 1,000 years, the
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NRC Staff asserts "...this contention proposes an impermissible
.challenge to the regulations." NRC Staff Response, p. 1l4.

The NRC's submissions demonstrate that it wants to have
it both ways. The NRC would create a new license for the permanent
‘disposal of radioactive waste and consider applications for such a
license and disposal facility, while at the same time asserting
‘that neither this Court nor the NRC can consider a facial challenge
to this new license and disposal program because it is not in a
regulation.v In its.motion papers before this Court the Federal
} Respondents appear to say‘that a facial ehallenge to NUREG—1757
would be acceptable if femedies had been exhausted and the matter
‘was ripe. »A closer'reading of the NRC'S papers_suggests_thet a
future facial challenge to NUREG-1757 will  be Opposed;
Respondents' brief'says nhat‘the State "potentially has‘!standing'
-tokehallenge any application of the provisions.in.the revised NUREG
teithe Shieldalloy site...." .(Rblo, emphasis su@plied). ”Federal
Respondents' brief cites the NRC's\January,lZﬁh Order and suggests
‘that it allows the State tQ.raise its challenges to NUREG-1757 in
a petition for a hearing on'the‘Shieldalloy deeommiSSioning. That
decision, however (as quoted in Federal Respondents"brief on page
15) stetes

...any petitioner requesting intervention in

that proceeding may seek to challenge ¢the

application of the NUREG to the licensee's
request (emphasis supplied).
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Thus, the NRC opposes a facial challenge to NUREG-1757 here in the
Third Circuit Court of Appeals and asserts that any challenge to
NUREG-1757 must be in a proceeding before the agency "as applied."

Then the NRC Staff brief in that very agency Droceedinq takes the

position that the Commission has already found challenged NUREG-
1757 provisions to be "consistent with" NRC regulations and also
asserts that anbthér of the State's contentions concerning_NUREG~'
.1757_is "an impermissible challenge to thé regulatiéns." 'NRC Staff
Response, pt. 20, 14. The NRC has circled the Wagons to prevent a
' faéiai chéllehgé.to NUREG-1757 in any forum, and this Court shbuld
.nOt sanction.it. | |

‘Exhaustion of administrative remedies is not required

‘where the question is_pufely:legal. Abbott Labs. v. Gardenér; 387
“Q;§+ 136, 149 (1967).‘ in this'case{.the-Stéte”s pétitioﬁbfor a
vréviewlis pureiy’legal'because; as diScuséed abové‘in the;previous'
sections, NUREG-1757 violates statutory and regulatory laws.

. Thus, the State' need not exhaust 1its administfative
remedies since the NRC cleafly deviated from‘its statutory mandate
by issuing NUREG—1757,:pursuing administrative remedies would be

futile to the State’s facial challenge ‘of the NUREG, and the

State’s challenge is purely legal.
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CONCLUSION

For the foregoing reasons, the State respectfully submits

that the Federal Respondents'

By:

Motion to Dismiss be denied.
Respectfully submitted,
FOR THE STATE OF NEW JERSEY

STUART RABNER
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