OFFICE OF THE CLERK

UNITED STATES COURT OF APPEALS
Marcia M. Waldron FOR THE THIRD CIRCUIT Telephone
Clerk 21400 United States Courthouse 267-299-4927
' 601 Market Street
Philadelphia, PA 19106-1790

www.ca3.uscourts.gov

March 13, 2007

Kenneth W. Elwell, Esq.

Office of Attorney General of New Jersey
Department of Law & Public Safety
‘Division of Law

P.O. Box 093

Richard J. Hughes Justice Complex
‘Trenton, NJ 08625

RE: Docket No. 07-1756
New Jersey vs. NRC
"Agency No. ' NUREG-1757

Dear Counsel:

We have docketed the above captloned case, filed by New Jersey, as
No. 07-1756. This docket number must appear on all documents'
related to this case which are submltted to thlS Court.

~Receipt is acknowledged today of petltlon for review for Wthh
docketlng fee has not been pald : ,

CAPTION. Attached please find a copy of the full captlon as

taken from the petition for review or application for enforcement.
Please review this attachment carefully and promptly adv1se this office
in writing of any discrepancies.

Please read the following carefully. Each of the following
paragraphs identifies a respon51b111ty that must be met
immediately.

FEE STATUS:

Payment of the $450.00 Court of Appeals docket fee is required upon
filing a Petition for Review unless you are exempt by order of the
Court. Check is to be made payable to Clerk, U.S. Court of Appeals.

If you intend to proceed without paying the fees, it will be necessary
for you to file a Motion for Leave to Proceed In Forma Pauperls

Such a motion should consist of an original and three (3) copies,
together with an affidavit of poverty (form enclosed) which complles
with the prov1s1ons of 28 U.S.C. Sec. 1746. A copy of your motion must
be sent to opp051ng counsel and this office must be advised in writing
that such service has been made.



Fees must be paid or a motion filed by 3/26/07.

Failure of the petitioner to comply with the
date established above will result in DISMISSAL
of the case without further notice; pursuant

to Third Circuit LAR Misc. 107.

ADMITTANCE REQUIREMENTS FOR ATTORNEYS:

- Attorneys (except counsel representing the U.S.A.) must be admitted to
practice before this Court in order to enter an appearance or file any
. documents. Third Circuit LAR 46.1. If you have never been admitted to
the bar of this Court, an application form is enclosed which must be
completed and returned with your form of appearance. Requirements for
admission are set forth in Third Circuit LAR 46.1. The Court will _
refuse to file any document tendered by an attorney who has not been
admitted. The application for admission form must be received in this
office by 3/22/07. :

 APPEARANCE FORM: _ _
All attorneys who represent any party are also required to file the
enclosed Form for Appearance of Counsel in each case in which they
are involved. Third Circuit LAR 46.2. Any party whose counsel fails to
file an appearance within the time indicated will not receive notices
or copies of briefs and appendices. The appearance. form must be
received in this office by 3/22/07. Insofar as counsel must list
- the parties whom they represent on the appearance form, the filing of
- this form will be deemed to satisfy the requirement of Rule 12[b],
' FRAP, without the filing of any additional statement. S

DISCLOSURE STATEMENT: ' L ' o ' : .
Pursuant to FRAP 26.1 and Third Circuit LAR 26.1.1 a Disclosure
Statement (original -and four copies) be filed by all parties (except
governmental entities) in a case. The Disclosure Statement must be
received in this office by 3/22/07. :

DOCKETING STATEMENT:
Petitioner must complete and return the Docketing Statement to
this office by 3/22/07.

,SERVICE OF PETITION: : _
The respondent(s) listed below are receiving this letter together with
a copy of the petition for review.

BRIEFING: Although further information about briefing will be

sent when a briefing schedule is entered, please note that in all
petitions for review of federal administrative agency actions, or
applications for enforcement of agency decisions, the party adverse to
the agency will be required to file the opening brief and appendix.
Third Circuit LAR 15.1. ‘ :

RULES AND PROCEDURES: :

The Local Appellate Rules (LARs) and the Court's Internal Operating
Procedures (IOPs) are printed in several federal publications. Copies
of the LARs and the IOPs are available upon written request through the
Clerk's office. The most recent amendments to the LARs and IOPs are
also available on the Court's website at www.ca3.uscourts.gov.



Very truly yours,
MARCIA M. WALDRON
Clerk

By: Dana M. Moore
Case Manager

cc: : -
Charles E. Mullins, Esq.
Kathryn Kovacs, Esq.
Enclosures:

Application for Admission (If Applicable)
Form for Appearance of Counsel ‘

' Disclosure Statement (Petitioner only)

" Docketing Statement (Petitioner only)

Copy of Petition for Review (Respondent only)
Caption ’ I : -
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OFFICE OF THE CLERK

MARCIA M. WALDRON UNITED STATES COURT OF APPEALS  TELEPHONE

CLERK FOR THE THIRD CIRCUIT 215-597-2995
21400 UNITED STATES COURTHOUSE _
601 MARKET STREET
PHILADELPHIA 19106-1790
Website: pacer.ca3.uscourts.gov

NOTICE

IN RE: NEW JERSEY v. NRC
No.07-1756

Enclosed please find case opening information
regarding the above-entitied appeal. Our public website address
is: pacer.ca3.uscourts.gov. Do not put "www" before the
“address. This website will provide you with valuable
information with respect to this case, including the docket. Itis
suggested that, if the Internet is aVaiIabIe to you, you become
familiar with the website and the information |t can prowde you
- prior to calllng the Clerk's Offlce | B

‘- 'AII writ_ten-'requests should be'directed to the case managér‘
listed below. All telephone inquires should be directed through
our automated information system at 215-597-2995. For case
management information, please press 1. If you have a question
about briefs or appendices press 3 or, if you have a question with
'regard to the calendaring of cases, oral argument or video
argument, please press 5.

In the event our automated system does not provide
you with an answer to your inquiry, please contact the case
manager listed below by dialing seven and the four d|g|t extension
number. | |

CASE MANAGER: Dana Moore

TELEPHONE: 267-299-4927
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION :
DOCKETED 01/12/07
Dale E. Klein, Chairman : SERVED 01/12/07
Edward McGaffigan, Jr. :

Jeffrey S. Merrifield
Gregory B. Jaczko
Peter B. Lyons

)
In the Matter of _ )

_ : ) : A '
SHIELDALLOY METALLURGICAL ) Docket No. SMB-743
CORPORATION and )

NUREG-1757 )
)
ORDER o

This matter is before the Commrssron on a Petition for Heanng filed by the State of New
Jersey The State s Petltron requests a hearlng to rescrnd specrf’ ed portlons of NUREG- 1757
In addrtlon both the Petltron for Hearrng and an associated Petltlon for Rulemaklng request a

" stay of “any actron to revrew the proposed decommrssronlng plan submrtted by the Shreldaﬂoy -
| '.Metallurglcal Corporatron (“SMC") untll the Commrssron rules on the petmons Both the NRC |
. Staff and SMC have flled pleadlngs in opposmon to SMC S fllrngs Pursuant to 10 C.F.R.
' § 2 346(h), the Commtssron denies both the Petltron for Heanng and both requests for stay.
The Petition for Rulemaking (WhICh seeks to rescrnd portions of NUREG-1757) has been
referred to the appropriate NRC Staff Office.

Frrst the Petrtlon for Hearing requests a heanng to rescind portlons of NUREG-1757,
“Consolrdated Decommlsswnmg Gurdance " which the Commission placed (ln revised form) on
-lts public websrte on or about October 27, 2006. The Petition appears to argue that the
NUREG is a “rule or regulation dealing with the activities of licensees[,]" 42 Us.C.
§2239(a)(1)(A), and that_ issuance, modification, or suspension of the NUREG requires an
adjudicatory hearing under the Atomio Energy Act. However, NUREG-1757 does not establish

“binding” agency requirements: instead, it simply provides guidance on how a licensee may



comply witn various provisions of the Commission's decommissioning regulations. See
NUREG-1757, Vol. 1, Rev.2, xvii. No NRC licensee is required to comply with NUREG-1757.
Moreoyer, New Jersey had advance notice of the proposed NUREG revisions and submitted
comments on them, and the NRC has responded to those comments. ‘See 71 Fed. Reg. 78234
(Dec. 28, 2006). |
Furthermore, if a licensee is involved in a proceeding in which it seeks to obtain a
I.ioense or license amendrnent by seeking to demonstrate compliance With_regulatory
requirements by showing that its proposed action is consistent with regulatory guidance set
forth in a NUREG, any petitioner requesting intervention in that proceeding may seek to-
challenge the appltcation of the NUREG to the licensee’s request. Th.us, if a person
vsucoessfqlly_petitions to intervene in the proceeding to review SMC's pro_posed B
: -oecommissiontng plan, that person may conteSt SMC'’s attempt to rely on the diéputed portions
of NUREG 1757 in that proceedmg In other words, a person may file contentrons with their
: -Petrtlon to- Intervene contendlng that comphance with NUREG:1757 does not demonstrate that .'
the proposed decommrssronlng plan meets the requirements of the applrcable NRC regulatlons |
and that additional specified actions are necessary. See generally 10 C. F. R. § 2 309.
Second, the Petition for Hearing (and the Petition for Rulemaking) requests that the
Commission stay the proceeding to consider SMC's proposed decommissioning plan, citing b_
"10C.F.R. § 2.802(d). That regulation provides that a person who has submitted a petition for
rulemaking “ may request the Commission to suspend all or any part of any hcensmg proceedmg
to which the petitioner is a party pending disposition of the petltlon for rulemaking.” /d.
(emphasis_added);. However, while New Jersey has submitted a Petition for Rulemaking, the

- State is not a “party" to the proceeding it seeks to stay. The NRC Staff has published a Notice‘

of Opportunity for a Hearing regarding the proposed decommissioning plan. See 71 Fed. Reg.



66986 (Nov. 17, 2006). That Noticé offers “any interested person” the opportunity to intervene
in the proceeding to review thé proposed decommissiohing plan and to request a hearing on
thatplan. /d. Ifa person responds to the Noticé of Opportunity for a Hearing, and if the Atomic l
Safety and Licensing Board grants the request to intervene, that person may then seek to
invoke Section 2.802(d) |
| Furthefmore, as SMC's opposition argues, the requests for a stay appear to constitute
“Motions” under the C‘ommission'_s Rules of Practice. As such, they should COmply with
10C.FR. § 2.323._ In this case, both of New Jersey’s stay requests - on their face - dovnot
meet the requirements of section 2.323.
| In summary, the Petition for a VHearing.o‘n the revisions to NUREG-1757 is denied. In |
addition, both requests for a stay of the proceeding- to consider the proposed SMC |
. decommiSSioning- plahvare denied. |
IT IS SO ORDERED.
| S For the Corﬁmissio_n' -

/RA/

Annette Vietti-Cook
Secretary of the Commission

- Dated at Rockville, Maryland
this 12" day of January, 2007.



UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

In the Matter of

SHIELDALLOY METALLURGICAL CORP.

(Newfield, New Jersey)

LN N e N N S

Docket No. SMB-743

CERTIFICATE OF SERVICE

I hereby certify that copies of the foregoing COMMISSION ORDER ADDRESSiNG

INTERVENTION PETITION AND STAY REQUESTS have been served upon the following

persons by electronic mail this date, followed by deposnt of paper coples in the U. S mail, first

class, and NRC internal mail.

Office of Commnssuon Appellate
Adjudication '

U.S. Nuclear Regulatory Commission

Washington, DC 20555- 0001

E-mail: o caamall@nrc qov

Chief Administrative Judge

E. Roy Hawkens ,

Atomic Safety and Licensing Board Panel
Mail Stop - T-3 F23

U.S. Nuclear Regulatory Commission
Washington, DC  20555-0001

E-mail: erh@nrc.gov

Trip Rothschild, Esq.
Bradley W. Jones, Esq.

~ Office of the General Counsel
- Mail Stop - 0-15 D21 -

- "U.S. Nuclear Regulatory Commission
- Washington, DC 20555-0001

E-mail; tbr@nrc.gov: bwi@nrc.qaov

~ Stuart Rabner, Esq.

Attorney General of New Jersey

- Andrew D. Reese, Esq.

Kenneth Eiwell, Esq. _
Deputy Attorneys General
New Jersey Office of the Attorney General

- Department of Law and Public Safety

Division of Law

25 Market Street

P.O. Box 093

Trenton, NJ 08625-0093

E-mail: andrew.reese@dol.Ips.state.nj.us
kenneth.elwell@dol.lps.state.nj.us



Docket No. SMB-743

COMMISSION ORDER ADDRESSING INTERVENTION

PETITION AND STAY REQUESTS

Jay E. Silberg, Esq.

Matias F. Travieso-Diaz, Esq.
Robert B. Haemer, Esq.

Pillsbury Winthrop Shaw Pittman LLP
2300 N Street, N.W. .
Washington, DC 20037-1128

E-mail: jay silbera@pillsburylaw.com;

matias.travieso-diaz@pillsubylaw.com:

‘robert.haemer@pillsburylaw.com

Dated at Rockville, Maryland
this 12" day. of January 2007

David R. Smith, Radiation Safety Officer
Shieldalloy Metallurgical Corporation

12 West Boulevard -

P.O. Box 768

Newfield, NJ 08344-0768

[Original signed by Evangeline S. Ngbeal

Office of the Secretary of the Commission
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February 12, 2007

UNITED STATES OF AMERICA _
NUCLEAR REGULATORY COMMISSION

BEFORE THE ATOMIC SAFETY AND LICENSING BOARD

In the Matter of

SHiELDALLOY METALLURGICAL CORP. Docket No. 40-7102
(Licensing Amendment Request for
Decommissioning the

Newfield, New Jersey Facility)

NRC STAFF'S RESPONSE TO REQUESTFOR A HEARING BY THE -
NEW JERSEY DEPARTMENT OF ENVIRONMENTAL PROTECTION

_ INTRODUCTION

On January 16, 2007 pursuant to 10 C.F. R §2. 309 the New Jersey Department of
Envrronmental Protectlon (Petltioner) fi Ied a request fora hearrng on the decommlssronmg plan :
- (DP) submitted by Shieldalioy Metallurgieal Corporation, an NRC hcensee. The request fora
hearing includes SeVenteen distinct contentions 2 For the reasons stated below, the NRC staff
(Staﬁ) respectfully submlts that the Board should grant the Petrtloner s request for a heanng and
admrt under certarn condrtlons eight of the Petitioner's contentions o

BACKGROUND

Between 1'955 and June 1998, the Licensee engaged in smelting and alloy productio_n at
its plant in Newfield, New Jersey. During those operations the Licensee processed pyrochiore,
an NRC-licensed source material containing thorlum and uranium, In August 2001, the
Licensee notrf ed the NRC that it had stopped using pyrochlore at its Newfield plant and
mten}ded to decommission the site.. On August 30, 2002, the Licensee submitted an initial DP to

the NRC, which the Staff rejected. On October 21, 2005, the Licensee submitted a revised DP

' “Petition for a Hearing on the Shieldalloy Metallurgical Corp. Decommissioning Plan” (Jan. 186, 2007)
(ADAMS ML070290433) ("Petition").

2 The request for hearing ostensibly presents thirty-three contentions, but the Petitioner's sixteen
Environmental Contentions are duplicates of its Technical Contentions; thus, there are only seventeen
distinct contentions.
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(Rev. 1), proposing the use of a possession-only license for long-term control of the site. under
10 C.F.R. § 20.1403. The NRC rejected that DP as well. On June 30, 2006, the Licensee
submitted a second revised DP (Rev 1a) “Shieldalloy Metallurgical Corporatron Supplement to
Decommrssronrng Plan,” June 30, 2006 (ADAMS ML061980092). The NRC found that this
second revised DP met the requirements for’ technlcal review by the NRC Staff to determine
whether the DP complies with 10 C.F.R. § 20.1403, and the Staff is presently conducting that -
review. | |
On November 17, 2006 the NRC placed in the Federal Register a notlce of the
opportunlty 1o request a heanng on the Licensee’s DP. “Notice of Consrderatlon of Amendment
Request for Decommrssronrng for Shreldalloy Metallurgical Corporatron Newf eld, NJ and |
| Opportunlty to Request a Heanng,” 71 Fed. Reg ‘66,986 (Nov 17, 2006) In response to that
notice, the: Petltroner tlmely filed its request fora hearmg on January 16, 2007. |
| ~ DISCUSSION
b Standing o
A governmental entity that requests a hearmg before the Commrssron must demonstrate ‘
it has standrng todoso. 10 C.F.R. § 2. 309(a); see also 42 U, S C.§ 2239(a) (“the Commrssron
shall grant a hearing upon the reque’st of any person whose interest may be affected by the
. proceeding, and shall admit any such person as a party to such proceeding”). To establish
standing, a request for a hearing must: (1) identify the petitioner; (2) state the nature of the
petitioner’s right under the Atomi‘c'Energvy Act to be made a party to the nroceeding; (3) state
the petitioner's interest in the proceeding; and (4) state the possible effect of any order or
decision in the proceeding on the petitioner’s interest. 10 C.F.R. § 2.309(d).
To meet the requirements of § 2.309(d), a petitioner must allege “a concrete and
particularized injury that is fairly traceable to the challenged action and is likely to be redressed
by a favorable decision.” Cleveland Electric llluminating Co. (Perry Nuclear Power Plant,

Unit 1), CLI-93-21, 38 NRC 87, 92 (1993), citing Lujan v. Defenders of Wildlife, 504 U.S. 555,
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561 (1992). In addition to considerihg whether a petitioner can make such a showing, the
Commission has, in materials decommissioning cases such as the preeent proceeding, applied
a “pro*imity-_plus" theory of standing. Under this theory, “a presumption of standing based on
geographical proximity.may be applied . . . where there is a determination that the proposed
actioh involves a significant source of radioactivity producing an obvious potential for offstte
consequences.” /d., eiting Sequoyah Fuels Corporation (Gore, Oklahoma Site), CLI-94-12,

40 NRC 64, 75 n. 22 (1994). Whether or not-a proposed action carries with it an “obvrous
potentral for offsrte consequences,” and, if so, at what distance a petltroner can be presumed to
be affected, must be determined “on a case-by-case basis, taking into account the nature of the
proposed action and the significance bof the radibacti\)e source.” Id see also Exelon - |
Generation Company, LLC and PSEG Nuclea"r,A LLC (Peach Bottom AtOmic Power Statton, :

’ Unrts 2 and 3), CLI- 05 26 62 NRC 577, 580 (2005). | o |

| The Petrtroner here is the Department of Envrronmental Protectron for the State of

New Jersey, the state in which the che_nsee s site is Iocated. The Petltl_oner is requestrng a
hearing.beeahee it is ’cencerned that the Licensee’s DP willvpresent a long-term radtdlogical ) |
hazard and \rvill not preteet public health_a’nct safety. Petition atp. 1. Given that the Licensee'rs’
site is within the boundaries o_f the State of New Jersey, and given that the Petitioner is the
governmental entity responsible for environmental protection within the stat‘e,' the Staff agreesv
that the Petitioner has established standing with respect to the Licensee’s DP. See, e.g.,

Power Authority of the State of New York and Entergy Nuclear Fitzpatrick, LL.C.

(James A. FitzPatrick Nuclear PowerPIant and Indian Point Nuclear Generating Unit No. 3),
CLI-00-22, 52 N.R.C. 266, (November 27, 2000) (finding governmental entity establishes

standing where licensee's plant is within governmental boundaries and “the plant's safe
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operation and decommissioning is of great concern to the safety and long-term economic
well-being of the Town and School District communities”).®
i Contentions
In addition to establishing standing, a‘hearing request must inCIude at least one -

admissible contention. 10 C.F.R. § 2.309(a):. For each contention, the petitioner must provide:
(1) a specific statement of the issue of law or facf to be raised; (2) a brief explanation of the
basis for the contention; 3)a demonstratidn that fhe issue raised in the contention is within the
scope of the broceeding; 4)a derﬁonst_ration that the issue raised in the cont_ention is material
to the findings the NRC hust make to support the action that is involved in the proceeding;
(5) a concise statement of th:e- alleged faéts or expert opinions Which suppbrt the requeStor’é
position; and (6) sufficient information to show that a'genuine dispute'exi's'ts ona materfal i_ssue' '
6f Iaw,or»fact, including feferences to specific portio_ns of the application thét the petitioner
disputes and the suppo‘rti.ng feason_s for each dféphte or the identi_ﬁcation ofveach failure to
incl__ude‘ nec_esséry fnformafioni in the application aﬁd the sdppoﬂing reasoﬁs for the petitiohér’s
belief. 10 C.FR. § 2.309(0(1). | ' o

| “T_hé cbntention rule is strict by“design'.’.’ Dom/'nion Nuclear Cohnecticiut, I_nc. {Millstone’
‘Nuclear Power Staﬁon, Unit 2), CLI-03-14, 58 NRC 433 (2003). The Cpmmission’s procedures
do “not permit ‘the filing of a vague, unparticularized co'ntention;' unsupported by affidavit,
expert, or documentary support.” North Atlantic Enérgy Service Corpbration (Seabrook Station,
Unit 1), CLI-99-6, 49 NRC 201, 219 (1999), quotihg Baltimore Gas & Electric Co. (Calvert Cliffs
Nuclear Power Plaﬁt), CLi1-98-25, 48 NRC 325, 349 (1998). Likewise, Commission practice

does not “permit ‘notice pleading,’ with details to be filled.in later.” /d.

® The Petitioner seeks automatic standing under 10 C.F.R. § 2.309(d)(2)(i), which provides that a state
has standing in a proceeding involving a “facility located within [the state’s] boundaries.” However,
“facility” has a specific regulatory definition, and in the present case the Licensee’s site does not meet that
definition. See 10 C.F.R. §§ 2.4 and 50.2. Because the Petitioner meets the standing requirements of

10 C.F.R. § 2:309(d) for other reasons, this issue is immaterial.
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A sufficiently detailed and. precise contention “focuses the hearing process on real
disputes susceptible of resolution in an adjudication [and] helps to assure that . . . hearings are
triggered only by those able to proffer at least some minimal factual and legal foundation in
vsupport of their contentions.” Duke Energy Corp. (Oconee Nuclear Stétion, Units 1, 2, and 3),
CLI-99-11, 49 NRC 328, 334. Precise contentions also place “other parties in the proceeding
on nbtice of the petitioners’ specific grievances and thus gives them a good idea of the daims
.they will be either.supportjng or opposing.” Id. Proposed contentions also must concern
matters within the scope of the proqeeding. See Georgia lﬁstituté of Technology (Georgia Tech
 Research Reactor, Atlanta, Georgia), CLI-95-12, 42 NRC 111, 118 (1995); Duke Power Co.
~(Catawba Nuclear Station,.Units 1 & 2), ALAB-825, 22 NRC 785, 790 (1985).
' 4 Here, the Petitioner sets forth thirty-three contentions, including sixt‘eevn Technical

Contentidns, sixteen Environmental'COntentions; and.one Miscellaneous Contention. However,
~ the Petitioner in fact raises only seventeen distincf cohtentions, becauseb its Environmental .
Contentions are word-for_-wprd copie_s of its Technical Contentions.* Of thé Petitio‘n_e‘r-’s :
s_eventeen distihct contentions, the Staff does not oppose admitting certain portions of eight
contentioné—Conténtions 1;-'3, 57, and 9-11-under fhe conditiéns diséussed beiow.

Becau‘se many of these contentions raise issues that are closely related, the Staff also
recommends tﬁat the Board consolidate certain contentions for purposes of the hearing;‘
specifically, the Staff recommends that the Board consolidate Contentions 1 and 11, which
address site characterization; and also Contentions 5, 9 and 10, which pertaiﬁ to dose
modeling. The Staff opposes .the Petitioner's remaining nine contentions: Contentions 4,6, 8
and 12-17. |

Before turning to the Petitioner's contentions, the Staff will briefly address the statutes
the Petitioner cites in support of its contenﬁons. The Petitioner correétly refers to the Atomic -

Energy Act of 1954, as amended, 42 U.S.C. §§ 2011-2297h (2006), under which the NRC has"

* Pages 2-89 of the Petition are repeated exactly at pages 90-177.
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promulgated ihé decommissioning regulations relevant to this proceeding. However,
throughout its contentions the Petitioner also .cites both the Low-Level Radioactive Waste PolicyA
Act of 1985 (LLRWPA), 42 U.S.C. § 2011b, et seq. (2006), and sections of the Uranium Mill
Tailings Radiation Control Act (UMTRCA), 42 U.S.C. § 2011, et seq. (2006).
Eg., Petiﬁon atpp. 2, 10, 16, 42, 66. Those statutes do not apply in thisvdecommi_s'sionir‘xg
proceeding. The LLRWPA does not apply because tﬁe Licensee’s site.is not, and the DP ddes
not propose that it will become, a facility “for the disposal of radioactive wastes éontaining |
byproduct, source and special nuclear material recéived from ofher persons.” 10 C.F.R’. |
§61.1(a) (emphasis added). The UMT'RCA does not apply because the Li'censee used only
sourde hatériél at ité site and UMTRCA speciﬂcally excludes such material from the Act's |

| co_Ver_age. See42U.S.C. § 2014(e)(4) (defining "byproduct rﬁaferial" subject to Act's coverage
as '_'aﬁy discréte source of naturally ocCurrihg radioéctive' material, other than source | |

~material . .."). |

A T'h‘e ‘Staff Does.th Oppose Certain Parts of Contentions 1-3, 5, 7 ér’id a
B | ' : . R B ‘

, For the following readqns, the Staff does not oppose certain parts of Contentions 1-3, 5, .
7 and 9-11. These contentions address the following issués: site characterization |
(Contentions 1 and 11), leachability of slag (Contention 2), engineered Barrier design
(thtention 3), dose modeling (Cdntentions 5, 9 and 10), and the DP’s assertion that residual
levels of radiation are as low és reasonably achievable (ALARA) (Contention 7). Below, the
Staff will e'xplain what parts of these contentidns it deems admissible and inadmissible. |

1. Contentions 1 and 11

In Contention 1 the Petitioner argues that the DP does not adequately address physical
characterization of the Licensee’s site. According to the Petitioner, the soil on the Licensee’s
site will allow radionuclides to contaminate groundwater. Petition at pp. 2-9. The Petitioner

specifically argues that the DP fails to meet regulatory requirements because, in characterizing
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its site, the Licensee excluded groundwater pathways, exclucied the possibility of surface water
contamination, assumed an unrealistic value for hydraulic conductivity, improperly ca_tegorized
the soil, and failed to conduct adsorption testing or use other appropriate methods to obtain Ky
values for the vadose zone and saturated zone‘la)rers Petition at pp. 4-8. The Petitioner
: supports its arguments with reports-from Michael A. Malusis, Ph.D., Assistant Professor of Civil
and Envnronmental Engineering at Bucknell Unwersrty (Malusis Report) Donna L. Gaff igan,
a NJDEP.Case Manager responsible for the oversight and coordlnatron of hazardous site
remedlation (Gaff igan Report); and Steven Spayd, M.P.H., a NJDEP employee with
environmental, hydrogeoiogic and research experience (Spayd Report) Petition at pp. 4-7.
The Staff belreves that the Petmoner has set forth its-arguments with the specificity and support
requrred by 10 C.F.R. § 2. 309(f)(1) and it does not oppose admlttlng these portrons of '
v Contentlon 1
On the other hand, the Staff opposes Contention 1 to the extent the Petrtioner alleges
the DP should be rejected because it fails to provrde for the permanent rsolatlon of radioactlve |
:'waste Petition at p.2. The Petrtloner cites no pertment authorrty for thrs ciarm lnstead

the Petmoner relres on the LLRWPA and UMTRCA whlch are not relevant to this proceeding.

In Contention 11 the Petitioner raises additional issues related to site characterization,
this timeaddressing radiological characterization. The Petitioner claims the DP does not fully '
address residual radloactlwty in surface water and sediment Petition at pp. 64-65.

The Petltioner argues that the DP lacks sufficient data on these issues and notes that the DP
relies on a 1992 study when assessing radiation levels in neighboring water systems. Petition
at p. 65. The Petitioner argues that current testing is necessary, citing the Gaffigan Report

at 19. /d. The Staff believes the Petitioner has met the requirements of 10 C.F.R.

§ 2.309(f)(1) and does not oppose Contention 11.
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, Because Contentions 1 and 11 are closely related in that they both address site
characterization, either physical or radiological, the Staff proposes that the Board consolidate
these two contentions for purposes of the hearing.

2. Contention 2
The Petitioner argues that rainwater rnay cause slag at the Licensee’s site to leach

radionuclides into the soil-and that the DP fails to account for this possibility.
Petition at pp. 9-15. According to the .Petitioner, the Lioensee conducted an insufficient number
of leachability tests on the slag, failed to test for soii leachability, and fail.ed'to consider its own
~ radiological testlng which suggests ieachrng may occur. Petition at pp. 12, 14-15.
The Petmoner further aIIeges that the DP fails to consrder Ieachmg from sources other than
slag, rncludlng baghouse dust and burldrng matenals Petitron atpp. 11-12. In addmon

» the Petitioner argues that the Licensee s testlng was not of sufficient duration to ensure that |

- leached concentrations represent equrllbr'ium condltlons -Petltion atp. 13. -T he Petitioner relies

: on the Malusis and Gaffgan Reports in support of thrs contentlon Petrtion at pp. 11 12 14—15;'
| .citing Malusis Report at pp. 4-—9 Gaﬁ' igan Report at 1] 13,

| Given the level of detail in Contention 2 and its sp.‘eciﬁc referenoes to o'p_inions from
purported experts, the Staff concludes that this contention meets the requirements of 10 C.F.R.
§ 2.309(f)(1). |

3. Contention 3
The Petitioner argues that the DP is inconsistent in describing the cap the Licensee

intends to use to cover radioactive slag and baghouse dust, with some parts of the DP‘
describing the cap as a “geomembrane” that will prevent water inﬁltration and other parts
referring to a cap that will not prevent infiltration. Petition at pp. 17—18, citing DP (Rev. 1a)
at p.'41. The Petitioner argues that the latter type ot cap design is flawed because it will allow
rainwater to easily infiltrate underlying radioactive waste. Petition at pp. 15-22. The Petitioner

further argues that the cap design is flawed because it does not take into account environmental
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conditions specific to southern New Jersey. Petition at p. 19. The Petitioner supports its
contention by citing the Malusis Report at pp. 4-9, the Gaffigan Report at { 11, and the Spayd
Report at pp. 1-2. The Petitioner also relies on a _fepoﬂ from Jennifer Goodman, a NJDEP
'Research Scientist and Supervisor of NJDEP's Rédiological Assessment Section (Goodman
Report); and another report from Timothy Disbrow, a Hazardous Site Mitigation Specialist in
NJDEP's Solid and Hazafdous Waste Management Prbgram (Disbrow Re.porl).
_Petitién at pp. 19—21, citing Goodman Report at p. 2 and { 2, Disbrow Report at p. 2.

The Staff does not oppose admitting certain parts of this contenfion. The Petitionér
provides no support for its éssertion that Licensee’s cap must prevént rainwater infiltration, and
in féct-NRC regulations contain no sdch réquirem'ent'. .The Staff th.erefor_e opposes ih_ét pért. of
Contention 3‘. On‘ the other hand, thé Petition raiséé _legitihwate questions regarding _ -
inconsistencies in the DP’s de‘sc.:ription of cap.design._ .. The P'etitioner‘élso argues'fhat thé cap
. design doés not take into aécount local environmental.conditions, a_n'd the Pevtitioner‘s’upports its

- érgqment with referénce to reports from several alléged experts. Thes'é‘ Iatter_tWo argu_mfe'__nts" |
théreforé méet tHe’ contention requirements of 10 '6.F.R. § 2:.309(f)( 1).} |
| 4 Contentioﬁs 5 .9and 10 |

| . These contentions raise a_rguménts related to dose modeling. In Contention 5 the
Petitioner argues'that the DP obtains inaccurate dose modeling résult‘s by excluding
grou'ndwater pathwayé and by failing to consider “all controls fail” and resident farmer sc‘enarios.
Petition at pp. 27-42. In Contention 9 the Petitione.r likewise argues that the DP excludes
certain exposure-pathways and neglects an “all controls fail” scenario. Petition at pp. 57-59.
Finally, in Contention 10 the Petitioner argues that the DP obtains inaccurate dose modeling
results by failing to consider radionqclides leaching from the slag pile and other areas at the

Licensee’s site. Petition at pp. 60464. Contention 10 also alleges certain deficiencies in the -

5 The Staff notes that whether the c'ép design is acceptable depends in part on the leachability of slag and
baghouse dust, which is the subject of Contention 2. ‘
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tests the Licensee used to determine the leachability of slag and baghouse dust.
Petition at p. 62.° T‘he Petitioner relies extensively on the Malusis, Gafﬁgan, Spayd and
Goodman reports throughout these contentions.
The Staff dpes not bppose admitting these contentions to the extent the Petitioner

argues that the DP’s dose modeling fails to take into account exposure pathways and
’ underestimates the peak annual TEDE. The Peti_tiéner’s arguments on these issues are
Suppoﬂed by expert reports, and the argurﬁents meet the specificity fequirements of 10 C.F.R.
§§ 2.309(f)(1)(v) and (vi). The Staff recommends that the Board 'consolidate these confentions,
however, given that all three contentions raise closely-related issﬁes connected 'to dose
modeling. | | o | |
B On the bther hand, the Staff opbdses these cqntehtioﬁé' to the extent the Pet:itii;-ner ‘

argues the DP improperly eXcIudes- “all controls fail” and resident férmef scenarios.

Considering an all controls fail scenarip in dose _mo'deiing is .no_t an NRC reduirer_nent, and the
| Pefiﬁ_one_r’citeé no other authority for its claim that tﬁé DP must inélu_de this scenario. With

respect to th.e resident farm_ér scenari'o,_the Petitioner cites_ page 6 of the:GOOdr'nan Rep_ortf, _
: which makes the bare asseﬁion thaf fhe Licensee should have considered this factor in vthe‘ DP.
The Petitioner fails to explain why the Licensee needed to addfess this scenario to meet
regulatory requireménts; thus, the Petifioner fails to support its argument as required by
10 C.F.R. § 2.309()(1)(v). |

5. Contention 7
According to the Petitioner, the DP fails to éom_ply with 10 C.F.R. § 20.1403(a) because

the Licensee has not shown that offsite disposal of radioactive waste will cause net pﬁblic or

environmental harm or that residual radioactivity from onsite disposal is ALARA,

® In Contention 10 the Petitioner notes that the DP is contradictory in its discussion of the engineered
barrier, with some sections referring to a geomembrane and others omitting that type of barrier.

Petition at p. 61. The Staff does not oppose admitting this issue, but submits that it should be considered
in the context of Contention 3, which raises other issues related to cap design.
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Petition at pp. 46-54. The Petitioner cites a number of factors it believes the Licensee should
have considered in its net public and environmental harm analyses. Petition at pp. 49-51.
The Petitioner also alleges that in its ALARA analysis the Licensee should have taken into
account drinking water pathways and the costs of 'cdmplying with regulatory fequirements.
Petition at p. 49. | |

Thé Staff opposes this contention to the extent thve Petitioner claims fh'e DP must include
net public and ‘envi_ronmévntal harm analyses. ThéNRC’é decommiésioning regulations provide
that licensees may show either that “fljrther reductidné in residual radioactivity necessary to
comply with the provisions of § 20.'1462 would result in net public or environmental harm or
were not béing made because the residual levels assoéiatedv with restricted ¢§nditions a‘i’e
ALARA.” 10C.F.R. § 20.1403(a) (emphasi_s added). In this case,bthe DP relies.onv an:ALARA
analysié; not nét public or environmental harm anélyses.‘ The Peti_tioné_r the_refore failé to .
identify an issue mater_ial to this proceeding, and its argument\must be _rejected. 10 C.FTR_.._
523000000 | D e
Hdwéver, the Staff dbes not oppose those pané of Co’nientidn' 7 in which the Petitioner
a.‘rgues' the Licer.isee's ALARA analysis should have 'i.ncluded drinking water pathways and
regulatory costs. The Petitioner has established that thése issues are felevént to the ALARA
. analysis, and the Petitioner prpvides speciﬂc‘.suppon for its argumenis,.ais required by 10 C.F.R.

§ 2.309(f)(1).

7 The Staff notes the irrelevance of the Petitioner’s statement that the NRC has violated its own guidance
by conducting public meetings and beginning the Environmental Impact Statement review of the DP
without first determining whether the Licensee's site complies with 10 C.F.R. § 20.1403(a). Petition at

p. 52. This statement is wholly irrelevant to the present proceeding and rests on a strained interpretation
of NUREG-1757, Vol. 2, p. N-6, which states only that a licensee should include certain costs in the
benefits of the unrestricted release decommissioning alternative, and which imposes no requirements on
the Staff to stay regulatory actions pending review of a DP.

® The Staff would note that the Petitioner's argument regarding drinking water pathways is directly related
to Contentions 5, 9 and 10, in which the Petitioner argues the DP improperly excludes such pathways from
its dose modeling. To the extent the Board concludes drinking water pathways did not have to be
considered in dose modeling, it is not readily apparent why they should be included in the ALARA
analysis; alternatively, if the Board finds such pathways should have been included in dose modeling, this
is a valid issue for the Board to consider in a contention addressing the DP’s ALARA analysis.
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B. The Board Should Not Admit Contentions 4, 6, 8 and 12—17.

These contentions pertain to final status survey requlrements (Contention 4), the
1000-year dose.modeling period (Contention 6), financial assurance (Contention 8), public
participation (Contention 14), and the long-term control (LTC) license option'

(Contentions 12-17). For the following reasons the Staff opposes each of tnese contentions.v

1. Contention 4 Misstates Regulatory Requirements and Fails to Identify a
Matenal Issue in Dispute :

The Petitioner argues that, because the Licensee has not fully characterlzed its site for
radionuclide contamination, the Licensee has failed to present'suﬁ” cient information for the NRC
~ to assess whether it meets the dose criteria under the LTC rule. Petition at pp. 22-27.
Accordlng to the Petitioner, the "NRC is required to review the final status survey as part of the
DPto determine if the facility will meet the radiologlcal criteria'in the LTR. NUREG-1 757 Vol. 1

page 15 9 " Petition at p. 23. The Petltloner alleges a number of spemf c problems wrth the . |
Llcensee s survey of lts facullty mcludmg lmproper Iaboratory procedures and the fallure to fully
account for locatlons where slag may have been used as landf Il Petltlon at pp. 24-—25
| The Board should reject Contention 4 because the Petltloner falls to |dent|fy an |ssue
material to the Board’s determrnatlon. as required by 10 C.F.R. § 2.309(f)(1)(iv).. The Petitioner
asserts repeatedly-that the Licensee must fully characterize its facility and conduct a final status
survey as part of its DF’. Petition at pp. 22-27. However,.the Petitioner provides no support for
- these assertions. The Petitioner does not refer to any NRC regulation requiring a licensee to
‘fully characterize its site or conduct a final status survey at the time it submits a DP.

The Petitioner reli'es on the guidance at NUREG-1757, Vol 1, page 15-9, but the cited text
actually contradicts the Petitioner’s position. As the NUREG explains, “NRC regulations requlre
that DPs include a description of the planned final radiological survey.” /d." (Emphasis added.)
The NUREG further explains that the “NRC Staff will review the final status survey design, as

‘part of the DP review, to determine whether the survey ‘design is adequate for demonstrating
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compliance with the radiological criteria for license termination.” /d. (Emphases added.)
Accordingly, the NUREG statements cited by the Petitioner fail to support its claim that a
licensee must fully characterize its site and conduct a final status survey when submitting its
DP.

Ih fact, NRC regulations require only that a licensee submit a “description of planned
decommissioning activities” and a “description of the planned.ﬁnal radiation s‘un)ey" as part of
its DP. 10C.FR. §§' 40.42(g)(4)(ii), (iv) Here, the Petitioner never addresses the Llcensee s
radiation survey plan. Although the Petltloner alleges a number of deficiencies in the Llcensee s
final status survey, assumrng that the Petitioner intended those allegatrons to instead apply to
the radratlon survey plan would requrre rewrltmg Contentlon 4 sua sponte. The Petitioner's
repeated references to a final status survey-the Petitioner refers to a final status survey or

' “fuII charactenzatlon” at least six times in pages 22-25 and never mentlons a survey plan-make
- clear that Contention 4 raises an issue outside the scope of this proceeding. |
Because the Petitiovn_er bases Covntentioh 4 on the erroneous_ assurnptioh that the “NRC
. is required to review the final status survey as par_t of the DP.'"Pletition at p. 23,,. the Board
:should reject this contention “ | .. |

2. Contention 6 Mlsconstrues Apphcable Laws and Regulations and

Appears to Impermissibly Challenge the NRC'’s Regulations Governing
Decommrssronmq ' . A

The Petitioner argues that because the DP applies a dose modeling-pertod of only
1000 years, it violates the LLRWPA, the AEA an'd the License Termination Rule (LTR).
Petition at pp. 42f46. According to the Petitioner, the 1000-year modeling eeriod prescribed in
10 C.F.R. § 20.1401(d) was meant to apply only to short-lived nuclides, not long-lived nuclides
like uranium and thorium, which are present at the Licensee’s site. Petition at p. 43,
citing 63 Fed. Reg. 39,083 (Response F.7.3). The Petitioner claims that a dose modeling

period longer than 1000 years is warranted in the present case, where the DP itself states that
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the greatest annual dose occurs past 1000 years and where it is foreseeable that institutional -
and physical controls will fail. Petition at pp. 4445,

The Petitioner incorrectly asserts that the 1000-year dosemodeiing period does not
apply to long-lived nuclides. The Petitioner's reference to the Federal Register actually

contradicts its position. The cited text explains that extending dose calculations past

* 1000 years is of little value in the decommissioning context:

- F.7.3 Response. As previously discussed in the preamble to the proposed rule,
the Commission believes use of 1000 years in its calculation of maximum dose is
reasonable based on the nature of the levels of radioactivity at decommissioned
sites and the potential for changes in the physical characteristics at the site over

_long periods of time. Unlike analyses of situations where large quantities of -
long-lived radioactive material may be involved (e.g., a high-level waste
repository) and where distant future calculations may provide some insight into
consequences, in the analysis for decommissioning, where the consequences of
exposure to residual radioactivity at levels near background are small and peak
doses for radionuclides of interest in decommissioning occur within 1000 years,
long term modeling thousands of years into the future of doses that are near
background ma y be virtually mean/ngless

Radiological Cnterra for License Termrnatlon (Part Ii) 62 Fed Reg 39, 058 39 083

(July 21, 1997) (emphases added). Moreover other sections of the fi nal rule that refer to the

“1000-year penod in no way suggest a different time frame applles to sutes containing Iong-lived

ra}dionuciides. See, e.g., 62 Fed. Reg. at 39,070 (“institutional controls should-be established
by‘ the licensee with the objective of lasting 1000 yeare to be consistent with the time frame for
[TEDE] calculations”): | |

To the extent the Petitioner is nonetheless arguing that the 1000-year modeling period is
inadequate, this contention proposes an impermissible challenge to the regulations.
See Florida Power& Light Co. (Turkey Point Nuclear Generating Plant, Units 3 & 4), LBP-01-6,
53 NRC 138, 159 (2001) (holding that a contention presents an impermissible ohallenge to NRC
regulations by seeking to impose requirements in addition to those set forth in .the regulations).
The 1000-year period is set forth specifically in 10 C.F.R. § 20.140_1(d). To the extent the

Petitioner is arguing that the DP nonetheless should have included rnodeiing pa'st 1000 years,
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the Petitioner seeks to impose condltions not required by the regulations themselves.

See Duke, Cogema, Stone & Webster (Savannah River Mixed Oxide Fuel Fabrication Facility),
LBP-01-35, 54 NRC 403, 422 (2001) (explaining that a contention is inadmissible to the extent it
proffers additional or stricter requirements than those imposed by a regulation itself).

3. Contention 8 Fails to Identify a Genuine D|spute with the DP and Lacks
Supporting Information

The Petitioner argues that the DP provides insufficient ﬁnaneial as}surance’.'
Petition at pp. 54-57. In particular, the Petltioner»argue_s that‘the DP fails to adequately
consider inflation and the eest of cap maintenance. Petition at p. 56. The Petitioner also
alleges that the DP fails to take into account the possibility that the NRC will eventually have to
h|re a contractor to maintain the cap. Petition at p. 57. |

The Petitioner fails to provide support for its argument regardrng rnﬂatron as requrred by .

| 10C.FR.§ 2 309(f)(1)(v) The DP takes into account inflation by assuming the trust fund

establrshed as part of the Llcensee s fi nancral assurance plan will have a real rate of return —

'the rate of return obtained after subtracting inflation — of 1%. DP (Rev. 1a), Table 17.14, p. 112.

The Petitioner does not‘explain' why the DP'’s _1 %.rate provides insufﬁcient financial assura'nce
or why that rate fails to comply with the regulatory criteria at 10 C.F.R. § 20.1403(c).

~ Likewise, the Petitioner does not explain its basis or support for alleging the funds
designated, for annual cap maintenance are insufficient. The Petitioner states that the amo_unt _
allocated_ to annual malntenanee is a “mere $7,44’0.00,’f but the Petitioner does not explain why
that amount is insufficient or euggest what the true cost of cap maintenance will be. |
The Petitioner compares the annual cost of cap maintenance to cests associated with
paperwork review and NRC inspections, but without explaining how this comparison proves the
cap maintenance funcl fails to meet regulatory requirements. Petition at p. 56. Nor does the
Petitioner refer to any studies supporting its claim. The Petitioner's arguments thus fail to meet

the requirements in 10 C.F.R. § 2.309()(1)(v).
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Finally, the Petitioner incorrectly asserts that the DP fails to take into account hiring a
contractor to maintain the Newfield site. Petition at p. 57. The contractor will, as the Petitioner
notes, expect a profit for that labor. /d. However, the DP provides for both of these possibilities.
In Section 15 of Rev. 1a, the Licensee includgs “Overhead and Pfoﬁt" és a separat‘e line item,
with $400 a month designated for that expense. The Petitioner does not address this portion of
-the DP or in any way suggést that the amount the DP commits to overhead and profit is
insufficient. Accordlngly the Petitioner again fails to provide support for its contentlon as
requwed by 10 C.F.R. § 2.309(f)(1}{v). | |

Given that the Petitioner fails to provide support for any of its arguments related to
financial assurancé, and that the referehées'providéd b.y' the Petitioner actually cbntr’ad_ict'its
position, the Board should rejéct Contention 8. | | | |

4. Contention- 14 Does Not Prowde Support for |ts Clalm that the DP
Violates 10 C.F.R. § 20 1403(d)

The Staff will address Contentlon 14 next because of Contentnons 12—17 itis. the onIy
" contentlon that does not i in some_form challenge the NRC’s LT-C_hcense pthues. Rather, in
| Coﬁtention ‘14 the Petitionervargues that the Licensee _“failled" to adequét_ely elicit or conSidéf
public input on thé decommissioning propoéal.” .Petition at pp. 73—79.. The Petitioner cites
10 C.F.R. § 20.1403(d), which requires a Ilcensee to document how it “sought and mcorporated"
the adwce of community members and institutions in the DP. Accordmg to the Petitioner, the
Licensee failed to meet regulatory requirements in several matters related to the functioning of
the Site Specific Advi.sory Board (SSAB) and by failing to acknowledge the “strong public
opposition” to the DP. Petition at pp. 75-78.

The Board should reject thé Petitioner’s claim that the Licensee failed to provide the
SSA_B with sufﬂcienf information on instvitutiona‘l cdntrols, slag characterization, cap design, and
financial assurance. Petition at pp. 75-76. The Petitioner does not explain what information it

believes was lacking that would be needed for there to be “sufficient” information under
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10 C.F.R. § 20.1403(d). Nor does the Petitioner explain in any detail why the information the.
Licensee did provide the SSAB was lacking. The Petitioner suggests that with additional
information the SSAB could have given better-informed advice regarding certain issues, but that
argument could be made regardless of how muc‘h information the Licensee provided. to the. -
SSAB. The Petitioner does not explain why the Licensee’s effons failed to. meet the
'fequirements.in 10 C.F.R. § 20.1403(d). For t.hese feasons, the_ Petitioner fails to comply with |
10 C.F.R. § 2.'309(f)(1)(vi), which requifes thaf contehtiohs of omission both identify the
information a petitioner believes a Iice.nse'eshould have provided and give the shpporting
reasons for the petitioner's belief. ' |

The Petitioner’s claim that the DP faiIs to take into account “strbng public opposition”
is particularly lacking in support where the I.DVP includes transcripts or surhméﬁes of all four
' SSAB meetihg as attachments to the DP. bP‘(R"ev 1a) at § 163.3, p. 161 end n.108. Further
the Llcensee attached to the DP letters from New Jersey state officials expressmg opposition to
‘the DP. ld at Appendlx l. The Petltloner does not explaln what addltlonal steps the Llcensee
'was requlred to take to co_mply with 20 C.‘F.R. § 20.1403(d). ‘The Petitioner therefore falls to '
meet the.req_uirements of 1I0C.F.R. § 2.309(f)(1)(§i) in that it does not_previde supporting
reasons for its beliefs.

Accordingly, the Staff opposes Contention 14 beca'uise the Petitioner provides no
support for i_ts claims that the Licensee failed to elicit public opinien and ihcorporate that opinion
in its DP. o

5. The Board Should Reject Contentions 12-13 and 15-17, All of Which
Challenge the NRC's LTC License Policies

In each of these contentions the Petitioner challenges the NRC’s decision to provide for
a Iong-term control (LTC) license option under which a licensee can seek to establish that it
meets the restricted use provisions of the license termination rule (LTR) in 10 C.F.R. Part 20,

Subpart E. Among the Petitioner’s arguments: (1) the LTR's restricted use provisions are not
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meant to apply to long-lived radionuclides such as those present at the Licensee’s site
(Contentions 12 and 15); (2) allowing licensees to amend their licenses under the LTC option.
conflicts with NRC regulations requiring license termination upon decommissioning
(Contention 13); (3) the LTC license option violates NRC policy by promoting the creation of
legacy sites (Contention 16); and (4) the NRC must engage in rulemaking before it.can provide
an LTC license option (Contention 17). These arguments are without merit and appear to rest
on a misunderstanding of the NRC regulations and policies related to the LTC license option.

_ Early in the development of the LTR the Commission recognized that, for a limited
number of licensees, itmay be unduly burdensome for them to meet the regulatory
requrrements for unrestricted release. Thus the Commission provrded that in narrowly defi ned ‘
crrcumstances a lrcensee may decommlssron a site under the LTR by using |nst|tut|onal controls
to restrict a srte s future use. /d. at p: 39, 088 _This was descrlbed asa restncted release” or
- “restricted use" approach. /d. at pp- 39,059, 39,068.

In 2006, the Commission addressed the use of an LTC:Iicense as a form of institutlonal :
) control and concluded an LTC Ircense may be used in certarn cases for the decommnssromng of
restricted use srtes |
The Commission has approved the staff's recommendation to revise the
decommissioning guidance to state: (1) onsite disposals of radioactive materlal
‘under 10 CFR 20.2002 that result in doses no greater than a few millirem per
year are generally acceptable to staff and that other dose criteria will be
evaluated based on specific conditions, and; (2) when a Long Term Control -
Possession Only (LTC) license is used to provide the institutional control for
restricting future site use, the policy is to change an operating license to an
LTC license by amendment, in lieu of terminating the operat/ng license and
issuing an LTC license.
SRM-SECY-06-0143 (emph.asis added).g

As a general matter, in arguing that the LTC license option conflicts with NRC

regulations, the Petitioner overlooks the Commission’s endorsement of the LTC policy.

° Staff Requirements - SECY-06-0143 - Stakeholder Comments and Path Forward on Decommissioning
Guidance to Address License Termination Rule Analysis Issues (September 19, 2006)
(ADAMS ML062620515).
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The Petitioner fails to refer to any authoritative legal or factuel basis to show that there is a
genuine tssue of law or fact with respect to the general applicability of the LTC license option.
See 10 C.F.R. § 2.309(f)(1)(vi) (stating that petitioner must provide “sufficient information to |
show a genuine issue_exists with the applicant/licensee on a material issue of law er fact’). o

a. Contentions 12 and 15

These two contentions raise essentially the eeme iseue. In Cohtention 12 the Petitioner
argues that the LTC license violates the LLRWPA, the AEA, and “the intent of the LTR” because
it inedequately’protects public safety end_health when applied to sites containing long-lived
radionuclides. Petition at pp. 66-69. In Contenti.on 15, the Petitioner argues that the LTC
Ilcense conﬂlcts Wlth the NRC s decommussuonmg regulations because the intent of those
regulatlons is to limit the release of sites contalnmg Iong lived radlonucltdes to unrestncted use. .
Petltlon at pp. 79—81
- The Board should reject both contentions because the Petitioner fails to ptovide suppert
forits claim that applyihg the LTC Iicense to_ sites involving. long-li\ted‘ redion_UclideS' is
- inconsistent with statutory et.regulatory reqﬁire'ment'sr .The Petitioner therefore fails to comply
with 10 C.F.R. § 2.309.(f)(1)(vv)", which requires that a petitiehet refer to .speciﬁc ‘sources or
documents supporting its contention. The Staff would first note, again, that the Petitioner
mistakenly assumes the LLRWPA is relevant to this proceeding. With respect to its clatm that
| the LTC license conflicts with the AEA, the Petitioner cites no authority for its argument except
the LTR. What temains, then, is the Petitioner's argument that the LTC license conflicts with
the LTR.
With respect to the claim that the LTC license itself is inconsistent with the LTR, as
explained above, the LTC license is a form of a possession-only license that the Commission
established for the long-term control of a restricted use decommissioning site under the LTR.

lfan LTC license is used as the institutional control and all other LTR requirements are met, the
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Commission considers a facility to be decommissioned. Accordingly, the Commission has
already determined that the LTC license is consistent with the LTR. _

The Petitioner also claims that the LTC is inconsistent with the LTR as applied to sites
with long-lived radionuclidés. However, the Petitioner does not provide any legal basis for its
argument. Nor does the Petitioner address regulatory history stating that sites containing
,long-lived radionuclides are, in fact, candidates for restricted release. For example, the
Statement of Considerations (SOC) published with the LTR explains: .

In a limited number of cases, in p'articu/ér those involving large quantities of

uranium and thorium contamination, the presence of long-lived nuclides at

decommissioned sites will continue the potential for radiation exposure beyond

the 100-year period. More stringent institutional controls will be required in these

situations, such as legally enforceable deed restrictions and/or controls backed

up by State and local government control or ownership, engineered barriers, and
Federal*ownership, as appropriate. A o

The Commission believes, .basedfon the discussion in this section on the viability
.of controls and on the provisions for financial assurance and for a "cap," .
~ described in Sections IV.B.3.4 and IV.B.3.5, that the provision for restricted use
and institutional controls will provide a high level of assurance that public health
-and safety will be protected. Licensees seeking restricted use will be required to
demonstrate, to NRC's satisfaction, that the institutional controls they propose
are comparable to those discussed above, are legally enforceable, and are -
backed by financial assurance. Licensees will also be required to demonstrate
that the cap will be met. The Commission believes that the provision for restricted
use should be retained in the final rule. :
62 Fed. Reg. at 39,070 (emphases added); Thus, the SOC rebuts the Petitioner's claim that the
“intent of the decommissioning regulations is to limit the release of sites containing long-lived
nuclides to unrestricted release.” Petition at p. 79. Although the Petitioner notes that
“termination of a license for unrestricted use is preferable,” /d., the Pe_titioner fails to take into
account other statements in the SOC in which the Commission explicitly acknowledges that
sites containing long-lived nuclides are candidates for restricted use.
The Board should reject Contentions 12 and 15 given that the Petitioner fails to provide
any support for its claim that extending an LTC license to a site with long-lived nuclides would

violate statutory or regulatory requirements.
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b. | .Contention 13

The Petitioner alleges that the Licensee’s DP conflicts with the NRC's decommissioning
regulations. Petition at pPp. 69—_73. However, the Petitioner’s real argument is with the LTC
license optidn itself. The Petitioner argues that, by allowing a licensee to decommtssion by
- amending ite current license to an t.TC license, the NRC would violate regulatory provisions
requiring termination of a license upbn decommissioning. Petition at p. 69.

| The F’_etitioner’s argument overlooks critical regulatery language. The NRC’s regulations

define “decommission” as follows: | ” |

Decommission means to .remove a facility or site safely from service and reduee

residual radioactivity to a level that permits—(1) release of the property for

* unrestricted use and termination of the license; or (2) release of the property

under restrlcted conditions and the termination of the license. ,
" 10C.FR. § 20 1003 (emphasis added). Under the. deﬁnltron ] plarn Ianguage ‘a facility may be
decommrssroned when resrduat radroactrvrty is reduced to a level that permlts" release and
'termrnatron of the. Ircense Consrstent wrth this Ianguage the Staff consrders a site with an LTC |
Ircense to be decommrssroned when all applrcable restrrcted use requrrements inthe LTR are
.met. even though the Ircense is not thereafter termlnated. It was this mterpretatron that the -
Commission aperoved approximately eix months ago in SRM;SECY-03-0069.‘°

The Petitioner also argues that the DP is flawed because it “models th.e TEDE based
upon only a 1000-year period regardless of the duration of the radiological hazard” and because
‘when realistic assumptions are used . modeling indicates a TEDE of.1718 mRem per year at
year 800.” Petition at p. 71. These arguments simply repeat claims the Petitioner has already

made under other contentions. Specifically, in Contention 6 the Petitioner challenges the

1000-year does modeling period, and in Contentions 1—3, 5, 9 and 11 the Petitioner objects to

" Staff Requirements - SECY-03-0069 - Results of the License Termination Rule Analysis
{November 17, 2003) (ADAMS ML033210595). .
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the Licensee’'s dose modeling. The Staff respectfully refers the Board to its responses to those
contentions.!
C. Contention 16
" The Petitioner argues that the LTC license option violates NRC policies against the

promotion of legacy sites. Petitioﬁ at b‘p._81-—89. In support 6f this argument the Petitioner cites
SECY-03-0069 at p 3 and SECY-06-0143 at pp. 5-7. Petition at pp. 82-84. The Petitioner
daims that, as set forth'in NUREG-1 757, the LTC Iic_ense.optio.n conflicts with these prior_ policy
statements and for that reason the LTC policy is arbitrary and capricious. /d. The Petitioner"
raises two additional arg.ume-_nts related to NUREG-1757, claiming that a 1.000-year dose

- modeling period for long-lived radionuclides is ihadequate and that the NUREG_underesﬁmates
the amount o'f_ﬁnanéial assurance required of a Iicensee,‘ Petitioh at pp. 85—897‘ -

‘The Board should rejecttthis contention bécause the Pétitioh’er fails tovp'rov_ide su_pbért
for its position, a_s'.'re'q.;Jired by 10 C‘.F..R. § 2.309(f)(1_)(v).‘ _Thé SECY papers the Petitioner cites .
actually contradict its'"positic.)‘n that the LTC Iicénse option repfesents an arbitréry shift from prior
" Commission 'po‘lli'cyi Rather than .re‘jecting the LTC licevn.se"o;.)tion, tﬁ_ose papers endorse the

| LTC Iice.ﬁse as ‘bei'ng. avéilable if a licensee has not béen able to arra’ngé'other agceptabl_e
institutional controls or independent third-party arrangements for a site.

The Petitioner also fails to‘ providé any support for.its claim that the LTC option will
impermissibly lead to the promotion of I.egacy' sites. The Staff addressed this. issue specifically
~ in SECY-06-0143."2 As exblained in that paper, when develobing the LTC polfcy the Staff took

into account stakeholder cohments that the LTC license would lead to the proliferation of
restricted use sites. The Commissibn accepted the availability of LTC licenses in

SRM-06-0143. The Petitioners do not refer to any regulatory requirement as stating that a

" The Petitioner acknowledges that its dosé modeling arguments are “discussed in greater detail in
Contention 5.” Petition at p. 71.

2 Stakeholder Comments and Path Forward on Decommissioning Guidance to Address License
Termination Rule Analysis Issues (July 5, 2006) (ADAMS ML061010367).
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validly requested LTC license may be denied out of general éoncern for the promotion of legacy
sites. Thus, Contention 16 should be rejected as lacking any supporting foundation
demonstrating a true issue for Iifigation under 10 C.F.R. § 2.309. |

The Board shbuld Iikewisevreject the Petitioner’s claims that the 1006-year dose modeling
period and financial assurance'requir'emehts in NUREG-1757 are ‘inaAdequate. Petition at.
pp. 85-89. To thé extent the Petitioner is chall'enging NUREG-1757 itself, the Petitioner does
_ not present an admissible contention because NUREGs by their very nature, .-se_rve merely as
guidance . [and] nonconformance with such guides does not equate to noncompliance with the
regulations.” The Curétors of the University of Missouri, CLI-95-1, 41 NRC 71,98 (1 995). To the
extent the Petitioner is challenging the'Licensveefs reliance on NUREG-1757 to meet regullatory
r‘equireme'nts,: on the other hand, the Petitioner is merely repeafing arguments the St_éff has
'bpr_evious.;ly. addressed'in its. respoh'ses fo Contentions 6 and 8, and the Staff respectfully refers
the Boérd toits responée_s to those contentioh‘s.' | | -

ﬁBecause the Petiﬁonerjfa.ills'to support its'_arguniéﬁts_ as rev_quired' by
1:0 C.F.R.§ 2.309(f)(1)(v), the Board should reject Conte_ntibn 16.

The Petitioner argues that the NRC cannot apply the LTC license until it promulgates
rules or regulations establishing the license’s tér_ms and conditions. I.Detitio.n at pp. 178-81.
The Petitioner relies on section 182a of the AEA, 42 U.S.C. § 2232(a), which provides, “Each |
applicétion for a Iicensé hereunder shall be in writing and shall specifically state _such infofmation
as the Commi.ssion, by rule or regulation, may determihe to be necessary. .. ." Petition at
p. 178. According to the Petitioner, the NRC has failed to follow this mandate and has
impermissibly used NUREG-1757, a guidance document, to set forth the information an applicant
should provide when seeking to obtéin an LTC license. Petition at p. 180.

This contention is without support and should be rejected. 10 C.F.R. § 2.309(f)(1}(v).

A licensee seeking to use the LTC option' is not applying for a new license, but, through its DP,
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is applying for license amendment. AS the Commission explained in SRM-SECY-06-0143,
“when a Long Term Control - Possession Only (LTC) license is used to provide the institutional
control for restricting future site use, the policy is to change an operating license to an LTC

V license by amendment.” (Emphasis added.) Because a DP's requeét for an LTC license seeks
the amendment of an existing license, rather than the issuance of a new license, the Petitioner’_s
reliance on section 182a of the AEA is misplaced. In fact, the Commiss.i‘on’s ‘Ianguage' in issuing
its SRM on SECY-06-0143 confirms the view that the LTC license is a valid mechanism under
10 C.F.R. § 20.1403.
| Because the Petitioner cites no authority for its argument that the LTC 'license option
requires rulemaking under the AEA, the Board should reject Contention 17.

| CONCLUSION
~The Petitionef has establiéhed standing.and; in its request for hearing, the Petitioner sets

forth admissible contentions. The Board_sho.uld éd_mit the parts of.Con{éntinns.1—3, 5, 7'a_n_d
9-11 speciﬁed above. The Board'shonld not admit the remaining parts o.f t_hose élontentiqns,‘

’ nr the Pe‘titi.oner’s-rem'aininvgvcont_entions., Contentions 4,6,8 anci 12-17:; |

ARe'spectfu!AIy Submitted,

/RA by Michael J Clark/

Michael J. Clark
Counsel for the NRC Staff

Dated at Rockville, Maryland
this 12" day of February, 2007
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