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UNITED STATES COURT OF APPEALS
FOR THE THIRD CIRCUIT

STATE OF NEW JERSEY,

Petitioner,

V.

UNITED STATES NUCLEAR
REGULATORY COMMISSION
and UNITED STATES OF
AMERICA,

Respondents.

PETITION FOR REVIEW

The Nature of the Proceedings for Which Review is Sought

Pursuant to Rule 15 of the Federal Rules of Appellate

Procedure, §2239(b) of the Atomic Energy Act ("AEA"), 42 U.S.C.

2239(b)., and the Hobbs Act, 28 U.S.C. 2342.et seq., the State of

New Jersey hereby petitions the Court to review the Order of the

United States Nuclear Regulatory Commission (NRC) which denies the

State of New Jersey's petition for a hearing on NUREG-1757,

Consolidated Decommissioning Guidance (NUREG-1757). The State of

New Jersey's petition sought an NRC hearing pursuant to 10 C.F.R.

§ 2.309 and the Atomic Energy Act, 42 U.S.C. 2239(a) (1) (A). The

NRC's Order at issue here was docketed on January 12, 2007 and is

attached to this Petition for Review as Exhibit 1.

The State of New Jersey has previously filed a Petition

for Review of NUREG-1757 with this Court docketed as 06-5140. This

Petition for Review now being filed may be rendered moot by this

Court's decision on No. 06-5140 and is respectfully submitted

without prejudice to No. 06-5140. It is the State of New Jersey's



position that the Petition for Review docketed as 06-5140 is.

meritorious and this Court should grant the relief sought therein.

The timing of the NRC's actions and Order, however, requires that

the State of New Jersey now file this Petition for Review from the

NRC's Order of January 12, 2002 so that review of that Order will

not be foreclosed.

The Facts on Which Venue is Based

28 U.S.C. 2343 establishes venue in the judicial circuit

in which the petitioner resides. Petitioner State of New Jersey is

in the Third Judicial Circuit.

The Grounds on Which Relief is Sought

The NRC's denial of the State of New Jersey's petition

for a hearing is reviewable by this Court under § 2239(b) of the

AEA and under 28 U.S.C. 2342(4).

Petitioner State of New Jersey requests that this Court

order the NRC to hold a hearing on the issue of whether the NRC

should rescind the portion of the finalized NUREG-1757, which sets

forth the Long Term Control (LTC) license, legal agreement and

restrictive covenant (LA/RC), the 1,000 year dose modelling, the

ALARA analysis, and the financial assurance requirement. The

revisions of NUREG-1757 were finalized on or about October 27,

2006, and the State of New Jersey's Petition for Hearing was filed

with the NRC on December 22, 2006. The NRC issued an Order on

January 12, 2007 which denied the State of New Jersey's petition

for a hearing. Exhibit 1.
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The first ground in the NRC's Order for denying the State

of New Jersey's petition for a hearing is that NUREG-1757 "simply

provides guidance on how a license may comply with various

provisions of the Commission's decommissioning regulations...," and

"does- not establish 'binding' agency requirements" and may not be

the subject of a hearing. Exhibit 1, pp. 1-2. The State of New

Jersey contends that is incorrect. The AEA provides that "in any

proceeding for the issuance or modification of rules and

regulations dealing with the activities of licenses, ... the

Commission shall grant a hearing upon the request of any person..."

42 U.S.C. 2239(a) (1) (A). An agency action which has the effect of

changing a regulation or other existing law entitles a person to a

hearing on that action. Citizens Awareness Network, Inc. v. United

States Nuclear Regulatory Commission, 1,8 F.3d 284, 291-92 (1 st Cir.

1995), involved a Commission Staff memorandum which set forth a

change in decommissioning practice. The Court found

While the NRC's policy shift involved an
interpretation of its regulation, not the
regulation itself, it was an interpretive
policy that provided a great deal of
substantive guidance on the rather ambiguous
language of the regulation, by specifically
delineating the permissible activities of
licenses. We think that the statute's phrase
"modification of rules and regulations"
encompasses substantive interpretive policy
changes like the one involved here.
Id.

The Court remanded the matter to the NRC for a hearing. Id. at

296.
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The NRC's denial of the State of New Jersey's request for

a hearing on the ground that NUREG-1757 is non-binding guidance is

erroneous. NUREG-1757 has the effect of modifying -rules and

regulations dealing with the activities of licenses. The NRC

should have granted a hearing to rescind specific provisions of

NUREG-1757 as requested by the State of New Jersey. The NUREG-1757

guidance establishes a new NRC license, a. long-term control

license, which allows permanent restricted use disposal of

radioactive wastes. NNUREG-1757 Vol. 1 page 17-65; 71 Fed. Req.

66986. Furthermore, NUREG-1757 conflicts with existing NRC

decommissioning regulations which contemplate that once a site is

decommissioned the NRC license is terminated. 10 C.F.R. §20..1003.

NUREG-1757 envisions a •long-term license which continues in

perpetuity. The NRC admits that this was not contemplated-under

the license termination rule decommissioning regulations:

NRC licensing oversight for some sites could
be permanent because the current sites are
sites with uranium and thorum contamination.
Although this NRC role was not envisioned
under the LTR .... SECY-03-0069 page 27 (Section
4.2.2).

The NUREG-1757 guidance violates the Atomic Energy Act

because that statute requires the NRC to utilize rules or

regulations when establishing a new license, when setting the terms

and conditions of a new license and when setting forth the

information an applicant for a license is required to submit. 42

U.S.C. §2232(a), 2233.
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NUREG-1757's requirement to provide dose assessments for

only 1,000 years is based on decommissioning -regulations at 10

C.F.R. §20.1401; NUREG-1757 Vol 1 page 17-88. However, 10 C.F.R.

§20.1401 is only intended to apply to short-lived nuclides. The

NRC is mandated to protect public health by the Atomic Energy Act,

42, U.S.C. §§2012(d), 2013(d), 2022(f) (3), 2099, 2111(b) (1) (A),

2113 (b) (1) (A), 2114(a) (1), 2201(b). NUREG-1757 guidance fails to

achieve that statutory requirement by not requiring adequate

controls, particularly for long-lived nuclides.

NUREG-1757 conflicts with the ALARA analysis for

decommissioning a site. For sites thatlare being decommissioned,

the regulations require residual radioactivity to be reduced to

levels that are as low as reasonably achievable ("ALARA"). 10

C.F.R. §§20.1402, 20.1403(A), 20.1404(A) (3). ALARA is defined as

making every reasonable effort to maintain.
exposures to radiation as far below the dose
limits in this part as is practical consistent
with the, purpose for which the licensed
activity is undertaken, taking into account
the state of technology, the economics of
improvements in relation to benefits to the
public health and safety, and other societal
and socioeconomic considerations, and in
relation to utilization of nuclear energy and
licensed materials in the public interest. 10
C.F.R. §20.1003.

NUREG-1757 circumvents the ALARA analysis required by 10 C.F.R.

§§20.1402, 20.1402 (a) and 20.1404 (a) (3). Specifically, NUREG-1757

states:

the Commission recognized that requiring
absolute proof that institutional controls
would endure over long periods of time would
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be difficult, and the commission did not

intend to require this of licensees. Rather,
the Statement of Considerations explained that
institutional controls should be established
with the objective of lasting 1000 years.
NUREG-1757 Vol. 1 page 23

NUREG-1757's mandate that modeling the durability of institutional

controls beyond 1000 years is not required because the difficulty.

involved is in direct conflict with the analysis required by the

NRC's ALARA regulations.

NUREG-1757 underestimates the amount of financial

assurance required by a licensee, thereby making permanent onsite

disposal upon decommissioning under NUREG-1757 more attractive to

licensees. NUREG-1757 claims that the licensee must provide

sufficient financial assurance so that the licensee funds the long-

term control of the site with no additional costs being passed on

to a future site owner/licensee, even where a site contained long-

lived nuclides. NUREG-1757 Vol. 1 pages 15-2 and 17-82. However,

this reliance on financial assurance ignores the NRC conclusions

that the amount of additional financial assurance required may

likely be underestimated "because of uncertainties associated with

the burial performance and potential releases of contamination,

transport of contamination in the subsurface environment, cleanup

costs of subsurface contamination, and future disposal costs."

SECY-03-0069 page 3.

The National Environmental Policy Act (NEPA) requires

federal agencies to conduct an environmental impact statement (EIS)

for any "major Federal actions significantly affecting the quality
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of the human environment." 42 U.S.C. §4332(2) (c). Specifically,

NNUREG-1757 establishes a new license called a long term control

license, which allows decommissioning facilities to permanently

dispose of their radioactive waste at the decommissioned facility.

NUREG-1757 Vol 1 page 17-65. NUREG-1757 provides various terms and

conditions that a long term control -license would provide,

including required institutional and engineering controls. NUREG-

1757 Vol 1 pages 17-65, 17-79 to 17-80. NUREG-1757 will increase

the number of permanent radioactive waste disposal sites throughout

the United States and multiply the risks such sites pose to health

and the environment. NEPA requires that the environmental

consequences of this. agency policy be considered. The NRC's

finalization of this guidance without having conducted an EIS is

.contrary to NEPA.

In sum, NUREG-1757 provides a great deal of substantive

guidance, and provides substantive guidance at odds with existing

regulations and statutes. It constitutes a modification of the

NRC's rules and regulations dealing with the activities of

licensees for which a hearing must be provided.

Nor is the NUREG-1757 guidance without real world

application or implications. The NRC on November 17, 2006

determined to accept for technical and environmental review a

decommissioning plan filed by Shieldalloy Metallurgical

Corporation, Inc., located in Newfield, New Jersey. 71 Fed. Req.

66986. That decommissioning plan was drafted in accordance with
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NUREG-1757 and will be reviewed by the NRC in accordance with

NUREG-1757. The decommissioning plan proposes to permanently

dispose of radioactive waste at the Shieldalloy facility located in

a residential area of Newfield, New Jersey, creating a risk to

public health, safety and the environment. Since the Shieldalloy

wastes are long-lived nuclides, this risk will persist for billions

of years.',

The record and proofs in this matter will demonstrate

that NJDEP has standing on this appeal because it has (1) an injury

in fact; (2) there is a causal connection between the injury and

NUREG-1757; and (3) it is likely that the injury will be redressed

by a favorable decision of this Court. See Lulan v. Defenders of

Wildlife, 504 U.S. 55, 560-61 (1992). NJDEP is suffering an injury

in fact because water and soil (sediment) in the Hudson Branch

Creek is contaminated with radioactivity at levels above background

and which exceed surface water standards, or State soil remediation

standards, or both. Shieldalloy is storing approximately 65,000 m3

of radioactive waste outside at its facility behind a fence and

without any cover adjacent to Hudson Branch Creek. Shieldalloy's

own sampling for uranium-238, thorium-232 and radium-226 yields

results which violate either surface water standards, soil

remediation standards, or both. The surface water standard for

combined radium-226 and radium-228 is 5 picocuries per liter

The State of New Jersey participated as a party in the
proceeding before the NRC by submitting timely comments dated
December 28, 2005 on Draft NUREG-1757 Supplement 1.
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(pCi/L) . N.J.A.C. 7:9B-I.14(c) (referencing 40 C.F.R. § 141.66(b)).

Shieldalloy's own water samples from the Hudson Branch Creek of

just radium-226 show levels that exceed this standard, including

results of 33.1 pCi/L and 15.2 pCi/L. The soil remediation

standard for radium-226 is 3 pCi/g. N.J.A.C. 7:28-12.9. However,

Shieldalloy's soil samples along the Creek's bed show levels well

above the standard, including a result of 77 pCi/g taken from the

beginning of Shieldalloy's property line and a result of 17 pCi/g

taken farthest away from the property line.

The surface water standard for uranium-238 is 30 ug/L.

N.J.A.C. 7:9B-i.14(c) (referencing 40 C.F.R. § 141.66(e)).

Shieldalloy's water samples from the run-off from the slag pile

show uranium exceeding this standard, with a result of 52 ug/L

(after converting U-238 to total uranium). The soil remediation

standard for thorium-232 is 2 pCi/g. N.J.A.C. 7:28-12.9. However,

Shieldalloy's soil samples for thorium-232 show results along the

Creek's bed exceeding the standard, including a result of 4.94

pCi/g taken at the beginning of Shieldalloy's property line and a

result of 2.61 pCi/g taken farthest away from the property line.

A result of 9.8 pCi/g was also found for thorium-232.

The Shieldalloy decommissioning plan seeks to

decommission the facility based upon issuance of the LTC license

and related provisions of the NUREG-1757. As discussed above,

because the LTC license and related provisions of NUREG-1757 fail

to comply with statutory and regulatory laws, any decommissioning
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plan that relies upon the LTC license or these provisions of the

NUREG will also fail to comply with these laws. Nevertheless, in

November 2006, the NRC initiated its technical review of the

decommissioning plan despite its being based on the LTC license and

the NUREG. The NRC admitted that it will take at least two years

to complete its technical review. During these two years, the

radioactive waste at the Shieldalloy site will remain uncovered and

exposed to the elements adjacent to the Hudson Branch Creek. Thus,

because the NRC is taking a two-year review of the decommissioning

plan, which cannot be upheld in the end since it relies on. the LTC

license and related provisions of the NUREG, there will be two

years of continued unnecessary exposure of the creek to

contamination. During the two year NRC review process this

uncovered pile of radioactive waste behind a chain link fence

remains in the midst of the community of Newfield.

A favorable decision by this Court will allow the State

of New Jersey to seek a stay of the technical review of the

decommissioning plan and require the submission and review of a

decommissioning plan that complies with current statutory and

regulatory standards, namely, removal of the contaminated material

to an appropriate low-level radioactive waste disposal facility and

termination of the license. Once an appropriate decommissioning

plan is approved and implemented, the radioactive waste will be-

removed and the contamination of the property and surrounding areas

will be addressed.
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The second, and final, ground in the NRC's January 12,

2007 Order for denying the State of New Jersey's petition for a

hearing states

Furthermore, if a licensee is involved in
a proceeding in which it seeks to obtain a
license or license amendment by seeking to
demonstrate compliance with regulatory
requirements by showing that its proposed
action is consistent with regulatory guidance
set forth in a NUREG, any petitioner
requesting intervention in that proceeding may
seek to challenge the application of the NUREG
to the licensee's request. Thus, if a person
successfully petitions to intervene in the
proceeding to review SMC's proposed
decommissioning plan, that person may contest
SMC's attempt to rely on the disputed portions
of NUREG-1757 in that proceeding. In other
words, a person may file contentions with
their Petition to Intervene contending that
compliance with NUREG-1757 does not
demonstrate thatthe proposed decommissioning
plan meets the requirements of the applicable
NRC regulations and that additional specified
actions are necessary. See generally 10
C.F.R. § 2.309. [emphasis added]

Exhibit 1, p. 2. The State of New Jersey on January 16, 2007 did

file with the NRC a Petition for a Hearing on the Shieldalloy

decommissioning plan. That petition raised 17 contentions for

hearing, and is now pending before the Atomic Safety and Licensing

Board ("Board") within the NRC. The State of New Jersey's

contentions, NRC staff and Shieldalloy's responses and the State of

New Jersey's reply to those responses have been submitted to the

Board pursuant to 10 C.F.R. § 2.309. The Board now has 45 days

from February 27, 2007 to determine whether to grant a hearing.on
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any of the contentions raised by the State of New Jersey in the

decommissioning proceeding. 10 C.F.R. 2.309(I).

The NRC's assertion in the January 12, 2007 Order that

filing a petition for a hearing on the Shieldalloy decommissioning

plan provides the State of New Jersey an opportunity for a hearing

is significantly undercut by the response submitted by NRC Staff in

opposition to the State of New Jersey's request for a hearing on

the decommissioning plan. NRC Staff's Response to Request for a

Hearing by the New Jersey Department of Environmental Protection

(NRC Staff Response) is attached to this Petition as Exhibit 2.

The NRC Staff Response urges that the State of New Jersey's

contention that the 1,000 year modelling is inadequate for sites

with long-lived nuclides be rejected as "an impermissible challenge

to the regulation." NRC Staff Response, p. 14. Staff also takes

the position that the State of New Jersey's contention that the

NUREG-1757 LTC License is inconsistent with the NRC's own license

termination regulation should be rejected because "the Commission

has already determined that the LTC license is consistent with the

LTR." Staff Response, p. 20.

In sum, it is apparent that the State of New Jersey's

facial challenges to NUREG-1757 will not be entertained by the NRC

in the hearing on the Shieldalloy decommissioning plan because the

NRC considers that to be a proceeding concerning the application of

NUREG to Shieldalloy's proposed decommissioning plan.
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Relief Sought

In the event that the State of New Jersey's petition for

review of NUREG-1757 filed as No. 06-5140 does not render this

petition moot, petitioner State of New Jersey requests that this

Court remand this matter to the NRC for a hearing to rescind these

provisions of NUREG-1757.

Respectfully submitted,
FOR THE STATE OF NEW JERSEY

STUART RABNER
Attorney General of New ersey

By: _ _ _K.e~ntetl W. ZElwell

Andrew D. Reese
Deputy. Attorneys Gener 1
R.J. Hughes Justice Cotplex
25 Market Street
P.O. Box 093
Trenton, New.Jersey 08625
(609) 292-1401

DATED: March 12, 2007
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