UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION DOCKETEDDS/07/07

ATOMIC SAFETY AND LICENSING BOARD PANEL
SERVEDO05/07/07

Before the Licensing Board:

G. Paul Bollwerk, Ill, Chairman
Nicholas G. Trikouros
Dr. James F. Jackson

In the Matter of Docket No. 52-011-ESP

SOUTHERN NUCLEAR OPERATING CO. ASLBP No. 07-850-01-ESP-BDO01

(Early Site Permit for Vogtle ESP Site) May 7, 2007

MEMORANDUM AND ORDER
(Prehearing Conference and Initial Scheduling Order)

In accordance with 10 C.F.R. § 2.332(a), during an April 23, 2007 telephone prehearing
conference, see Tr. at 193-246, applicant Southern Nuclear Operating Co. (SNC), the NRC
staff, Joint Intervenors,’ and the Licensing Board discussed a number of different matters
relating to the mandatory disclosure process under section 2.336 and the future conduct of, and
scheduling for, this early site permit (ESP) proceeding. Relative to those discussions, as well
as the staff’s April 27, 2007 filing providing an update on the current proposed dates for staff
issuance of its draft and final environmental impact statements (EISs) and its safety evaluation
report (SER), the Board provides the following scheduling directives and guidance, including the

initial general schedule for this proceeding, which is included as Appendix A to this issuance:

' The Joint Intervenors include the Center for a Sustainable Coast, Savannah
Riverkeeper, Southern Alliance for Clean Energy, Atlanta Women’s Action for New Directions,
and Blue Ridge Environmental Defense League.
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1. Mandatory Disclosure Process

Previously, the parties’ submitted and the Board approved a series of stipulations
regarding the conduct of various aspects of the mandatory disclosure process, including waiving
the production of privilege logs for information other than proprietary items, albeit with the
caveat that the parties reserved the right to require “full disclosure.” See Licensing Board
Memorandum and Order (Ruling Regarding Joint Motion on Mandatory Disclosures and
Scheduling Prehearing Conferences) (Apr. 3, 2007) at 2 (unpublished) [hereinafter Mandatory
Disclosure Ruling]. During the prehearing conference, the parties indicated they had entered
into this agreement regarding privilege logs because they did not anticipate the need to request
such logs, absent any problems. See Tr. at 201-02. In response, the Board reiterated (as it
does now) that, in accord with the Board’s April 3, 2007 ruling requiring that any request for “full
disclosure” must be made within ten days of the initial or subsequent disclosure that provides
the triggering basis for the request, any requests for or problems with privilege logs should be
aired promptly via an appropriate motion. See Mandatory Disclosure Ruling at 2.

Additionally, during the conference the Board explored briefly with the parties whether
the disclosure of electronically stored information (ESI), which includes the metadata generated
in the production of e-mails and wordprocessing documents, see Fed. R. Civ. P. 16(b)(5),

id. 26(a)(1)(B), had been accounted for as part of the mandatory disclosure process. The
parties indicated that relative to e-mails and other electronic documents, their intent was to
disclose the documents rather than any underlying metadata, absent problems. See Tr.
at 204-06. The Board again advised them that any problems should be raised promptly in

accordance with its April 3 issuance.
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2. Motions to Admit New/Late-Filed or Amended Contentions

As was noted during the prehearing conference, see Tr. at 207-09, to be considered
timely any motion to admit a new/late-filed or to amend an admitted contention must be filed
within thirty days of the event that provides the triggering basis for submitting a new/late-filed or
amended contention. Further, absent some other Board directive, any response to such a
motion will be due within fourteen days following the filing of the motion, and any reply to a
response shall be filed within seven days of the response. Additionally, the Board will require
that, absent some other Board directive, any mandatory disclosure update relative to a new/late-
filed contention or to an amended contention must be completed by all parties within fourteen
days after the new/late filed contention is admitted or the requested contention amendment is
approved. Also, in contrast to motions generally (which under the Board’s initial prehearing
order have a ten-page limit, see Licensing Board Memorandum and Order (Initial Prehearing
Order) (Dec. 18, 2006) at 4 (unpublished) [hereinafter Initial Prehearing Order]), and summary
judgment motions in particular (which we discuss in section 3 below), the Board has decided at
this juncture not to impose a page limit on motions or responsive pleadings regarding the
admission of new/late-filed contentions or the amendment of admitted contentions.?

3. Summary Disposition

The Board discussed with the parties the possible timing of any section 2.1205 summary
disposition motion relative to the two admitted environmental contentions. Although no party

indicated a interest in filing such a motion prior to the issuance of the staff’s draft environmental

2 |n its initial prehearing order, see Initial Prehearing Order at 4 n.3, the Board indicated
that a motion to admit a new/late-filed contention or to amend a contention would be subject to
the ten-page limit for motions. Upon further reflection, however, in the face of what the Board
believes is the possibility that such a limitation could result in multiple ten-page motions seeking
the admission/amendment of individual contentions, it prefers to receive at any juncture only
one filing that addresses the admission of new/late-filed contentions or the amendment of
contentions.
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impact statement (EIS), SNC declared it likely would file such a motion relative to both admitted
contentions following the publication of that staff document. The Board indicated, and the
attached schedule reflects, that such a motion will need to be filed relatively promptly in
connection with an admitted contention, see Tr. at 212-13, i.e., within seven days after either (1)
the close of the period for amending admitted contentions if no amendments regarding a
contention are filed; or (2) the parties complete their mandatory disclosures regarding any
admitted new/late-filed contention or amended contention following issuance of the draft EIS.?
A similar schedule would apply to dispositive motions following issuance of the final EIS as
well.*

Regarding the times for responses to such a motion, as the Board indicated, see Tr.
at 214, because section 2.1205 applicable to Subpart L informal proceedings does not provide
any time limits for such filings, the Board has looked to section 2.710(a) applicable to Subpart G
formal proceeding dispositive motions and the time limits specified there. In doing so, however,
the Board finds that in this context the time limits specified in section 2.710(a) may be structured
somewhat more efficiently. In accord with section 2.710(a), any response to a summary
disposition motion generally must be filed within twenty days of the motion. If, however, a party

in this proceeding wants to file a response in support of another party’s summary disposition

® During the course of discussing post-draft EIS dispositive motions, Joint Intervenors
counsel raised the question of the propriety of such a motion. See Tr. at 212. While it is not
clear to the Board that such motions are per se precluded, see Private Fuel Storage, L.L.C.
(Independent Spent Fuel Storage Installation), LBP-01-23, 54 NRC 163, 171-72 (2001), as we
advised counsel, that issue is something that can be briefed in response to such a motion, see
Tr. at 212.

* The evidentiary hearing schedule included as Appendix A is predicated on the filing of
dispositive motions on admitted contentions following issuance the final EIS. If it becomes
apparent within a relatively short time following the issuance of the final EIS that no dispositive
motions will be submitted, an alternative evidentiary hearing schedule may be appropriate.
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motion, that response shall be filed within ten days of the motion. And if such a supporting
response is filed, within fourteen days of the supporting response any response opposing the
motion shall be filed, which should address both the motion and the supporting response.

Finally, concerning page limits applicable to such motions, as it indicated during the
conference, the Board will set a twenty-five page limit on such motions and responses. See Tr.
at 213. Moreover, upon further consideration, given the possibility that dispositive motions
regarding different contentions may be filed at different times, that page limit will apply on a per
contention basis, with the Board’s preference being that, if summary disposition is sought, each
admitted contention be the subject of a separate dispositive motion and responses.
Additionally, as the Board indicated, see Tr. at 214, the twenty-five page limit does not apply to
attachments to the motion/responses or to the separate, short, concise statements of material
facts as to which there is no genuine issue to be heard or material facts as to which there exists
a genuine issue to be heard that should be filed with each motion/opposing response.

4. Pre-Evidentiary Hearing Events

Assuming that one or more admitted contentions ultimately are to be the subject of an
evidentiary hearing, there are a number of scheduling items that come into play. One is a final
list of potential witnesses, which should be provided, at the latest, in conjunction with the
mandatory disclosure update associated with any amended contention or admitted new/late-
filed contention. See Tr. at 216. Scheduling consideration has also been given to a deadline
for any request to use alternative procedures for the hearing, including the use of Subpart G or
Subpart N procedures or allowing cross-examination by counsel in lieu of the Board. See Tr.

at 217-20. The attached schedule provides these opportunities, in the case of the former at the

® If a supporting response is not filed, than any response opposing the summary
disposition motion shall be filed within 20 days of the submission of the motion.
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time summary disposition motions are filed, while permission to engage in the latter can be
sought when suggested Board examination questions are filed. Finally, in line with the
discussion during the prehearing conference, see Tr. at 220-21, the schedule calls for
simultaneous initial written statements of position and written direct testimony with supporting
affidavits, followed by concurrent written responses with rebuttal testimony. Additionally, the
schedule provides an opportunity for in limine motions and responses regarding both the direct
and rebuttal pre-filed testimony,® for proposed cross-examination questions, and for the
opportunity under section 2.1204(b) to request that the parties be permitted to cross-examine
witnesses. See Tr. at 218-19.
5. Evidentiary Hearing

The parties estimated that for the existing admitted contentions, any evidentiary hearing
is unlikely to last more than two days. See Tr. at 227-28. The parties also indicated they
foresaw the need for some process (and associated infrastructure) that would permit them to
provide the Board with additional proposed cross-examination questions during the course of
the hearing, see Tr. at 229-31, which will be the subject of further discussion. The Board also
suggested that it would be looking at both Waynesboro and Augusta, Georgia, as potential

hearing sites. See id. at 231.

® During the conference, Joint Intervenors counsel did express concern about the time
afforded for filing and responding to in limine motions, given that they generally are filed in close
proximity to the beginning of the evidentiary hearing at a time when the parties are also trying to
prepare their witnesses. See Tr. at 223. As the Board observed, see id., the Commission’s
Part 2, Appendix B guidelines ask that the parties and the Board accomplish a number of
different, potentially difficult tasks in a very short time frame following the issuance of the final
EIS or safety evaluation report. Consequently, in arriving at the attached schedule, the Board
has tried to balance the concerns expressed by counsel with the demands of the Appendix B
guidelines and the filing deadlines specified in section 2.1207.



6. Miscellaneous Items

Although SNC and Joint Intervenors apparently have explored possible settlement
regarding the admitted contentions, in response to a Board inquiry they indicated that at this
juncture a settlement judge would not be helpful. See Tr. at 232-33. They also expressed the
view that the Board’s suggestion that there be a facility site visit, perhaps in conjunction with
taking section 2.315(a) limited appearance statements, was worthy of further exploration. See
Tr. at 233-35.

Regarding the mandatory hearing concerning matters not challenged in the contested
portion of this proceeding, as the Board indicated during the prehearing conference, that
proceeding cannot be held until after the staff’s final EIS and SER have been issued, see Tr.
at 238-39, which is reflected in the attached general schedule. The Board will explore with SNC
and the staff the specifics regarding the scope of and procedures for this hearing at a later date.

Finally, the Board and the parties discussed holding periodic status conferences by
telephone. The Board likely will set the first such conference for early to mid-July, and will
contact the parties regarding the subject matter and arrangements. In the interim, any matters
that require Board resolution should be brought to the Board’s attention promptly. Also, given

the significance of the staff’'s safety and environmental review schedules to the conduct of this
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proceeding, the staff should promptly bring any changes in those schedules to the attention of
the Board and the other parties.

In accordance with 10 C.F.R. § 2.329(e), any objections to this memorandum and order
shall be filed within five days after it is served.

It is so ORDERED.

FOR THE ATOMIC SAFETY
AND LICENSING BOARD’

IRA/

G. Paul Bollwerk, IlI
CHAIRMAN

Rockville, Maryland

May 7, 2007

" Copies of this memorandum and order were sent this date by Internet e-mail
transmission and the agency’s E-Submittal system to counsel for (1) applicant SNC; (2) the
Joint Intervenors; and (3) the staff.
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

In the Matter of

COMPANY

|
SOUTHERN NUCLEAR OPERATING ) Docket No. 52-011-ESP
)
)
(Early Site Permit for the Vogtle ESP Site) )
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