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On February 2, 2006, this Board granted the petition to intervene and request for

hearing of Save the Valley, Inc. (Intervenor) regarding an application submitted by the

Department of the Army (Licensee) for an amendment to its NRC materials license (License

No. SUB-1435).  LBP-06-6, 63 NRC 167 (2006).  Between 1983 and 1994, under the auspices

of that license, the Licensee conducted accuracy testing of depleted uranium (DU) tank

penetration rounds at its Jefferson Proving Ground (JPG) site located in Madison, Indiana.  It

now seeks a license amendment that would provide an alternate schedule (i.e., a five-year

additional period) for the submittal of a decommissioning plan for that site.  Such a plan is

required because there is currently amassed on the JPG site approximately 70,000 kilograms of

DU munitions.

Before this Board is a motion by Intervenor to admit for hearing an additional contention. 

For the reasons set forth below, we find Intervenor’s proposed new contention inadmissible.
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1  As noted infra pp. 4-5, Intervenor’s five additional contentions subsequently were
rejected.  

I.  BACKGROUND

The extended history of this proceeding is adequately summarized in LBP-06-6, and

need not be rehearsed here.  For present purposes, the starting point is the Board’s February

2, 2006 memorandum and order granting Intervenor’s request for hearing and unopposed

motion to defer a hearing until completion of the NRC Staff’s technical review of the alternate

schedule proposal.  On the former score, we found that, as supported by at least one of the

bases assigned for it, Contention B-1 satisfied the admissibility requirements imposed by 10

C.F.R. § 2.309(f)(1).  LBP-06-6, 63 NRC at 183-85.  That contention asserted (id. at 183):  

As filed, the [Field Sampling Plan (FSP)] is not properly designed to obtain all 
the verifiable data required for reliable dose modeling and accurate assessment
of the effects on exposure pathways of meteorological, geological, hydrological, 
animal, and human features specific to the JPG site and its surrounding area.

The specific basis to which the Board pointed in admitting Contention B-1 – basis (a) – stated
(ibid):

The [Electrical Imaging (EI)] geophysical study which will follow the fracture anal-
ysis study, as described in section 6.1 of the FSP, is supposed to find all signifi-
cant karst features and location of the water table.  From these studies, 10 to 20
pairs of monitoring wells are proposed to attempt to tie into “conduits” of ground 
water flow.  This study may help to site monitoring wells, but stream gauging stud-
ies should be an early and integral part of the search for likely conduits.  The 
stream reaches of strong gain would be a very strong direct indicator of the dis-
charge points of ground water “conduits.”  EI is an indirect technique and can 
miss conduits or identify features that are not conduits.  The FSP alludes to doing
stream gauging in its discussion of well location criteria, but the time table shown
indicates stream studies will follow the ground water studies by a year.

Having found acceptable one of Intervenor’s contentions along with a supporting basis,

the Board deemed it unnecessary to pass at that time upon the adequacy of either the other

bases assigned for Contention B-1 or the five additional contentions and their assigned bases.1 

Rather, given our decision to grant Intervenor’s motion to defer the hearing, it seemed that

resolving the disagreement among the parties on the remaining contentions could readily abide
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2  NRC Staff Notification of License Amendment Issuance (Apr. 27, 2006).  

3  Materials License No. SUB-1435 Amendment No. 13, at 2, Encl. 1 to Letter from
Daniel M. Gillen, Office of Nuclear Material Safety and Safeguards, to Alan G. Wilson,
Department of the Army (Apr. 26, 2006).

4  Safety Evaluation for Issuance of Amendment No. 13 to Materials License No. SUB-
1435, Department of the Army, Jefferson Proving Ground [hereinafter SER], Encl. 2 to Letter
from Daniel M. Gillen, Office of Nuclear Material Safety and Safeguards, to Alan G. Wilson,
Department of the Army (Apr. 26, 2006).  

the event of the NRC Staff’s completion of its technical review of the alternate decommissioning

schedule proposal.  In that connection, we indicated that Intervenor would then be given a

reasonable opportunity to review the documents associated with the technical review and to

make changes, if so advised, in what it had presented in the hearing request.  Id. at 185-86.  

On March 15, 2006, the NRC Staff published in the Federal Register notice of its

completion of the Environmental Assessment (EA) prepared in support of the Licensee’s

proposed license amendment.  71 Fed. Reg. 13,435 (Mar. 15, 2006).  The EA concluded that a

“Finding of No Significant Impact” was appropriate, with the result that an Environmental Impact

Statement would not be prepared.  Ibid.  On April 27, 2006, the NRC Staff notified the Board

that it had issued the following materials license amendment (License Amendment Number 13)

which, pursuant to 10 C.F.R. § 2.1202(a), was to be immediately effective:2

The Army shall submit a decommissioning plan for NRC review and approval un- 
der an alternate schedule identified in its May 25, 2005, Field Sampling Plan, its
responses to action items from a September 8, 2005, public meeting by letter 
dated October 26, 2005, its Field Sampling Plan addendum dated November 
2005, and its responses to NRC’s request for additional information by letter dat-
ed February 9, 2006, by the end of 2011 or earlier.  The Army will also submit an
Environmental Report using the guidance in NUREG-1748 for NRC to use in pre-
paring an Environmental Impact Statement.3

The amendment was accompanied by issuance of the Staff’s Safety Evaluation Report (SER),4

which concluded that the proposed site characterization activities satisfied the criteria of 10

C.F.R. § 40.42(g)(2), because they are “necessary for an acceptable [decommissioning plan]
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5  Licensing Board Memorandum and Order (Scheduling Further Proceedings) (May 1,
2006) (unpublished).  

6  Second Joint Status Report on Settlement Negotiations (Nov. 9, 2006).

and will lead to effective decommissioning operations[, and] . . . will be done without undue risk

from radiation to the public health and safety.”  SER at 4.  

In light of the NRC Staff’s completion of its technical review and issuance of the

requested license amendment, on May 1, 2006, the Board issued an order establishing a

schedule allowing Intervenor to amend, to withdraw, and/or to supplement its original petition to

intervene.5  After receipt of all the parties’ pleadings, the Board convened a pre-hearing

conference on July 19 in Madison, Indiana.  Its purpose was to address those matters

pertaining to the scope of the forthcoming evidentiary hearing that were left open in LBP-06-6. 

In the course of the conference, it became evident that the details of the Licensee’s site

characterization plans – as set forth in its May 2005 FSP and subsequent addenda – remained

in a state of flux and, thus, it might be fruitful for the Licensee and Intervenor to consult

regarding the issues of concern to Intervenor.  Unfortunately, after a number of meetings

between the parties, the Licensee and Intervenor were unable to reach agreement on any

issues and indicated they had no plans for future meetings regarding development of the site

characterization.6 

Given this apparent impasse in negotiations, we deemed it necessary to move forward

with the evidentiary hearing in this proceeding.  To that end, on December 20, we issued a

memorandum and order determining the scope of the evidentiary hearing.  LBP-06-27, 64 NRC

438 (2006).  In that decision, we concluded that, given the Licensee is here seeking simply a

five-year period in which to characterize the JPG site – with the expectation that at the end of

such time it would submit to the NRC Staff a viable decommissioning plan – the scope of this

proceeding is limited to passing upon the acceptability of the Licensee’s proposal for
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7  Motion of Save the Valley, Inc. to Admit for Hearing Additional Contention and
Supporting Bases (Jan. 19, 2007).

characterizing the JPG site as set forth in its FSP and subsequent addenda.  For that reason,

we rejected Intervenor’s remaining contentions – five of which were submitted with its initial

petition to intervene and two of which were newly proposed – because none of them was

similarly addressed, like Contention B-1, to the adequacy of the Licensee’s site characterization

activities.  Id. at 448-58.  

Were the Board to determine that the Licensee’s FSP was not acceptable, it perforce

would follow that at least one of the requirements for the grant of an alternate schedule for the

submission of a decommissioning plan have not been met.  Among other things, 10 C.F.R. §

40.42(g)(2) specifies that the alternate schedule must be “necessary to the effective conduct of

decommissioning operations.”  As applied to this case, the clear contemplation of this very

specific regulatory criterion is that, at the end of the day, the proposed FSP – central to the

granted alternative schedule – will bring about a satisfactory decommissioning plan.  Any doubt

that the NRC Staff viewed the FSP in this light in approving the alternate schedule would

appear to be dispelled by the observation in its SER:

In summary, the activities described by the Army in its FSP and addendum as 
supplemented in its follow-up responses, should provide adequate site character- 
ization information such that the Army could submit an acceptable [decommission-
ing plan] within 5 years and are therefore necessary for the effective conduct of 
decommissioning operations.

SER at 8.

Subsequent to issuing LBP-06-27, on January 19, 2007, Intervenor submitted a motion

to admit for hearing an additional contention, denominated Contention B-2.7  According to

Intervenor, the impetus for the new contention was the Licensee’s submission to the NRC Staff

of addenda to the FSP, and the disclosure of several documents that contain data collected

thus far in its implementation of the FSP.  None of these items, Intervenor asserts, was
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8  See Licensing Board Order (Scheduling Conference Call to Discuss Matters Relating
to Case Scheduling and Management) (Jan. 4, 2007) (unpublished).

9  See Licensing Board Order (Scheduling Further Proceedings) (Jan. 29, 2007)
(unpublished). 

10  Amended Motion of Save the Valley, Inc. to Admit for Hearing Additional Contention
B-2 and Supporting Bases A Through G (Feb. 23, 2007) [hereinafter STV Amended Motion];
see also Reply in Support of Amended Motion of Save the Valley, Inc. to Admit for Hearing
Additional Contention B-2 and Supporting Bases A Through G (Mar. 26, 2007).

11  Army Response to Amended Motion of Save the Valley, Inc. to Admit for Hearing
Additional Contention B-2 and Supporting Bases A Through G (Mar. 15, 2007) [hereinafter
Army Response]; NRC Staff Response to Amended Motion of Save the Valley, Inc., to Admit for
Hearing Additional Contention B-2 (Mar. 15, 2007) [hereinafter NRC Staff Response].

available at the time it submitted its post-NRC Staff technical review contentions.  Shortly

thereafter, on January 24, the Board convened a telephonic pre-hearing conference with the

parties to discuss matters pertaining to scheduling future milestones in this proceeding.8  As a

result of discussions during that pre-hearing conference,9 on February 23, Intervenor submitted

an amended motion, setting forth its proposed new Contention B-2.10  On March 15, the

Licensee and the NRC Staff each timely submitted answers to Intervenor’s amended motion.11

It is within the framework set forth in LBP-06-27 that we consider Intervenor’s

Contention B-2.

II.  ANALYSIS

A. Legal Standards Governing the Admissibility of Intervenor’s Contention

As provided in 10 C.F.R. § 2.309(f)(1), in order to be admitted for evidentiary

consideration, a contention must:

(i) Provide a specific statement of the issue of law or fact to be raised or
controverted;

(ii) Provide a brief explanation of the basis for the contention;

(iii) Demonstrate that the issue raised in the contention is within the scope of
the proceeding;
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12  Because we find that Intervenor’s Contention B-2 is inadmissible for failure to satisfy
the admissibility requirements under 10 C.F.R. § 2.309(f)(1), we need not consider either
whether Contention B-2 is timely under section 2.309(f)(2) or whether it nonetheless satisfies
the eight-factor balancing for non-timely filings prescribed in section 2.309(c)(1).

(iv) Demonstrate that the issue raised in the contention is material to the find-
ings the NRC must make to support the action that is involved in the pro-
ceeding;

(v) Provide a concise statement of the alleged facts or expert opinions which
support the . . . petitioner’s position on the issue and on which the peti-
tioner intends to rely at hearing, together with references to the specific
sources and documents on which the . . . petitioner intends to rely to
support its position on the issue; and 

(vi) Provide sufficient information to show that a genuine dispute exists with
the . . . licensee on a material issue of law or fact.  This information must
include references to specific portions of the application (including the
applicant’s environmental report and safety report) that the petitioner dis-
putes and the supporting reasons for each dispute, or, if the petitioner
believes that the application fails to contain information on a relevant mat-
ter as required by law, the identification of each failure and the supporting
reasons for the petitioner’s belief.

A contention that fails to comply with any of these requirements must be rejected.  Private Fuel

Storage, L.L.C. (Independent Spent Fuel Storage Installation), CLI-99-10, 49 NRC 318, 325

(1999); Changes to Adjudicatory Process, 69 Fed. Reg. 2182, 2201-02 (Jan. 14, 2004).12  

B. Intervenor’s Proposed New Contention B-2

Intervenor’s Contention B-2 asserts that “[t]he Army’s implementation of the [FSP] is

inadequate to achieve its objective of appropriate characterization of the [JPG DU] Site.”  STV

Amended Motion at 1.  According to Intervenor, “[t]hus far, FSP implementation has been

inadequate . . . in crucial respects,” for achieving its objective “of appropriately characterizing

the JPG DU site for decommissioning.”  Id. at 2.  More specifically, based upon the Licensee’s

addenda to its FSP and its release of data collected in the course of site characterization,

Intervenor maintains that the Licensee’s implementation of each of the following aspects of the

FSP is “inadequate to serve [their] intended purpose”:  (a) fracture trace analysis; (b) electrical
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13  See 10 C.F.R. § 40.42(d).

imaging survey; (c) soil verification survey; (d) well location selection methodology for ground

water conduit and overburden characterization; (e) stream and cave gauging program; (f) field

collection and analytical methods to document and evaluate data yielded by FSP

implementation; and (g) initial deer tissue sampling study.  Id. at 2-46.  

Each of these seven bases would appear to raise a challenge to either (1) the manner in

which the Licensee is implementing its FSP such that the Licensee is not complying with the

terms of its granted license amendment or (2) the adequacy of the Licensee’s proposed site

characterization activities for achieving its intended objective, i.e., submission of a suitable

decommissioning plan to the NRC in 2011.  The Licensee and the NRC Staff insist, inter alia,

that because it is singularly addressed to implementation of the FSP rather than the adequacy

of the FSP as approved by the Staff in April 2006, Contention B-2 is beyond the scope of this

proceeding (10 C.F.R. § 2.309(f)(1)(iii)).  See NRC Staff Response at 9-27; Army Response at

6-24.  As discussed in greater detail below, to the extent Intervenor’s Contention B-2 is

addressed to the Licensee’s conduct in implementing its FSP, it is inadmissible.  To the extent it

is, instead, a challenge to the adequacy of the FSP as submitted in May 2005, approved by the

NRC Staff in April 2006, and subsequently supplemented, the challenge is deemed subsumed

within the context of admitted Contention B-1.  

As we endeavored to make clear in LBP-06-27, the sole matter at issue in this

adjudicatory proceeding is whether the site characterization activities proposed by the Licensee

in its FSP and approved by the NRC Staff will enable the Licensee to submit to the NRC an

effective decommissioning plan no later than 2011.  Given that munitions testing at the JPG site

ceased in 1994, the Licensee is long overdue for its submission and implementation of a

decommissioning plan for the site.13  Thus, it is in the interest of all of the parties to this
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proceeding (to say nothing of the public interest) that the manner in which the Licensee

characterizes the site during the course of the five-year period is adequate for the development

of a viable decommissioning plan.

This Board has admitted Intervenor’s fundamental challenge as to whether what the

Licensee informed the NRC Staff it proposed to do by way of site characterization is, in fact,

adequate to accomplish the granted amendment’s objective, or whether it must be otherwise

modified or conditioned by the Board.  See 10 C.F.R. § 40.42(g)(2).  It is thus open to

Intervenor to assert and to attempt to demonstrate through expert testimony at the evidentiary

hearing that what the FSP currently calls for is not sufficient to achieve that objective and that

additional sampling procedures should be required by the Board.  Intervenor’s Contention B-1

alleges precisely that, which is the reason the Board deemed it admissible.  LBP-06-27, 64

NRC at 447-48.

What cannot be entertained by the Board in this proceeding are claims that the

Licensee is not carrying out the express terms of the license amendment that was approved by

the NRC Staff.  The failure of a licensee to fulfill responsibilities associated with a license

amendment issued by the Staff gives rise to an enforcement issue that does not come within

the purview of a license amendment adjudication.  Rather, in such circumstances, the available

remedy is the filing of a petition with the appropriate division director, calling attention to the

asserted failure of the licensee to meet its license obligations and requesting the taking of

appropriate remedial action.  See NRC Staff Response at 10 (citing 10 C.F.R. § 2.206).  To the

extent that Intervenor’s Contention B-2 seeks to allege that the Licensee’s current activities are

in violation of the terms of granted License Amendment 13 or applicable NRC regulations, it

should file a request for action under 10 C.F.R. § 2.206 with the Director, Office of Nuclear

Material Safety and Safeguards; it should not seek to admit new contentions in this



-10-

14  We need not, and do not, decide here whether it would be appropriate for an
enforcement proceeding to be instituted on a license or license amendment during such period
as the license or amendment is under review in an adjudicatory proceeding. 

adjudication.14

To the extent, however, that Intervenor’s Contention B-2 seeks to assert that the

Licensee’s implementation of the FSP demonstrates that the FSP – as proposed – is

inadequate to achieve its stated purpose of developing a decommissioning plan, such a

challenge is subsumed in previously admitted Contention B-1.  That being so, the information

(including data) cited in support of inadmissible Contention B-2 may be relied upon by

Intervenor in the evidentiary hearing to be held on already-admitted Contention B-1 – which,

once again, challenges the adequacy of the FSP to accomplish its intended site

characterization purpose. 

To be sure, the NRC Staff’s findings undergirding its approval of the alternate schedule

proposal (and thus the underlying FSP) were, as they had to be, based solely upon the

information regarding the proposal that was then available.  That consideration does not,

however, appear to be of any relevance on the matter of Intervenor’s entitlement to rely upon

subsequently developed information.  We do not read the Commission’s regulations as requiring

that, in entertaining a challenge to particular Staff action, we are confined to allowing the

evidentiary introduction of only such matter as might have been available to the Staff, and thus

taken into consideration by it, when reaching its decision.  Rather, in the context of the present

case, we interpret the regulatory scheme as permitting the inclusion in the written presentations

of any information at a party’s disposal (no matter when or where obtained) that might provide

support for that party’s position on the matters in contention.  Indeed, in our view, any other

reading of those Rules would make little sense.  Put in the simplest terms, what conceivable

justification might there be for precluding the presentation in an evidentiary proceeding of
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existing information having a direct bearing on the issue being litigated – here, the adequacy of

the FSP to accomplish its site characterization purpose within the allotted time period?  

A word of caution nonetheless seems advisable.  Obviously, over the next several years

additional data and other information inevitably will continue to be accumulated as the 

implementation of the FSP moves forward.  That can be expected to bring about, in turn,

significant changes in what procedures and activities are adopted and pursued by the Licensee,

which might or might not have Intervenor’s endorsement.  It is this Board’s intent to hear the

available evidence regarding whether the FSP accepted by the NRC Staff is sufficient ultimately

to provide the data necessary for development of a satisfactory decommissioning plan.  The

Board does not intend, however, to keep this proceeding open for the entire five-year period to

allow the submission of additional assertions of FSP inadequacy based upon new developments

or newly-acquired information.  Once the evidentiary hearing on Contention B-1 has been

concluded and a decision reached by the Board on the basis of the evidence then in the record,

the likelihood is that this adjudicatory proceeding will be at an end.  Should subsequent

developments in the course of FSP implementation provide Intervenor with fresh concerns,

those concerns will have to be presented in the first instance to the appropriate Staff office for its

consideration and possible action, whether pursuant to 10 C.F.R. § 2.206 or by some other

administrative means.
--------- 

In sum, under the regulatory scheme governing these matters, it is not our province to

pass upon whether the Licensee is properly implementing the FSP that it formulated and the

NRC Staff approved.  If Intervenor has reason for concern on that score, in the first instance it

must bring that concern to the attention of the Staff office responsible for ensuring that this

Licensee will fulfill the obligations that undergirded the grant of its application for an alternate

schedule. 



-12-

What will be open for consideration at the evidentiary hearing, under the aegis of

previously admitted Contention B-1, is whether the approved FSP is adequate to accomplish its

intended objective.  In this regard, Intervenor will be entitled to put forth in its written

presentations any then-existing data or information that it might deem to demonstrate a need for

undertakings above and beyond those required (or reasonably contemplated) by the approved

FSP.  It can scarcely be gainsaid that, pursuant to the granted license amendment, the Licensee

must submit a decommissioning plan by 2011 that will be found satisfactory by the NRC. 

Because this, in turn, will hinge upon the completion of an adequate site characterization, as

Intervenor’s admitted contention reflects there must be assurance that there are not activities

required to obtain such a site characterization beyond those called for in the approved FSP (or

which can reasonably be expected to become part of the FSP as it evolves).
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15  Copies of this Memorandum and Order were sent this date by Internet electronic mail
transmission to counsel for (1) the Licensee, (2) the NRC Staff, and (3) Intervenor.

III.  CONCLUSION

For the foregoing reasons, Intervenor’s motion to admit new Contention B-2 is denied. 

The evidentiary proceeding will be limited in scope as delineated herein.

It is so ORDERED.

THE ATOMIC SAFETY
   AND LICENSING BOARD15

/RA/
                                                   
Alan S. Rosenthal, Chairman
ADMINISTRATIVE JUDGE

/RA/
                                                    
Dr. Paul B. Abramson*
ADMINISTRATIVE JUDGE

 /RA/
                                                    
Dr. Richard F. Cole
ADMINISTRATIVE JUDGE

Rockville, Maryland
May 1, 2007

* Judge Abramson’s concurring opinion follows
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Concurring Opinion of Judge Abramson

I concur with my colleagues in the result of this ruling, although I disagree with some of

the rationale they employ.    

First, the subject license amendment sets out a broad-brush workscope establishing the

framework for an evolving site characterization effort to be carried out over five years.  That this

is “necessary to the effective conduct of decommissioning operations” is obvious, since one

cannot decommission without knowing the distribution of the DU causing the problem or the

hydrogeologic (and other) properties of the site itself via which radioactivity would be carried off

site.  There can be no question whether or not the Staff’s grant of the extension was legitimately

rooted in 10 C.F.R. § 40.42(g)(2), but I disagree with my colleagues view that this regulation

“contemplates . . . that the proposed FSP . . . will bring about a satisfactory decommissioning

plan.”  Such an interpretation reads into the regulation the requirement that the activity not only

be “necessary” but also that it be “sufficient” to result in effective decommissioning, and this

regulation does no such thing.  It simply provides a mechanism for a Licensee to obtain an

alternate schedule for submission of a decommissioning plan when the licensee cannot meet its

then-current schedule – nothing in this regulation prohibits the possibility (which would be

prohibited by my colleagues overbroad interpretation) that if further developments require further

alternate schedules, the Commission could grant, under this provision, a further alternate

schedule.

Second, the admitted contention in essence challenges the effectiveness, flexibility and

responsiveness of that imprecise workscope to evolve to encompass all the testing and

examination which STV believes will ultimately be necessary.  Thus we must focus upon the

underlying precept (clearly agreed by ALL Parties to this proceeding) that this is to be an

evolving workscope – as new information regarding the site characteristics is generated, future

work will be adapted to respond to the then-perceived needs.  The workscope is expected,
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indeed planned, to evolve over the five years of the license extension granted by the subject

amendment.  Absent from my colleagues’ analyses is any discussion of how the adequacy of

this plan to develop a plan will or should be litigated.  How, for example, if this plan remains

imprecise, does this tribunal address potential conflicts arising out of further “new” information?  

In my view, all of this imprecision highlights the necessity for the Parties to address two principal

aspects:  (a) given the nature of the Field Sampling Plan as submitted and approved, how does

a Party demonstrate that this “plan to develop a plan” will or will not evolve to produce adequate

site characterization; and (b) what legal standard should this Board use to make such a

determination?  Naturally, in formulating their approach to these tasks, Intervenors may, as my

colleagues have found, use any relevant “new” information to support their position on the

admitted contention, including relevant new information referenced by Intervenors in their

proposed new contention.  

Finally, I disagree with my colleagues’ finding, based upon arguments of the Staff and

Licensee, that the proposed new amendment raises any issue of enforcement.  It simply raises

new information which goes toward the substance of the previously admitted contention. 

Therefore, I would not have addressed, at all, the issues of enforcement raised by the Staff and

the Applicant. 
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