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Failure of the NRC to take 
regulatory action in response toregulatory action in response to 

FENOC’s repeat violation of 
10CFR 50.9



• As part of their response to the largest civil penalty 
ever imposed by the NRC, FENOC again provided 
incomplete and inaccurate information to the NRC 
for the Level I, 50.9 violation, associated with false 
statements in their responses to Bulletin 2001-01.

-FENOC stated that their reasons for denying this 
50 9 violation were more fully explained in reports50.9 violation were more fully explained in reports 
previously provided to the NRC.

-This was false.  The reports previously provided to 
the NRC openly and clearly admitted that 
individuals had provided inaccurate information in 
the Bulletin 2001-01 responses.



• Examples of statements from these reports:
– “As a result, the October 30, 2001, letter also 

transmitted inaccurate information to the NRC about the 
plant’s inspection history.”

– “…failed to treat inputs and comments from the 
technical leads in a manner sufficient to maintain the 
completeness and accuracy of the letter.”

– “…the pictures submitted to the NRC were not complete 
representation of the information available to FENOC.”

– “These submittals…also contained errors of fact with 
respect to the results of previous inspections.”

– “As a result, the October 2001 letters also transmitted 
inaccurate information to the NRC about the plant’s 
inspection history.”

– “The photo selection and addition of comments to those 
photos provided incomplete representation of the status 
of nozzles on the Davis-Besse head.”



• The DPO Panel did not argue that the statement 
in FENOC’s response was false, but instead 
argued that it was not material to the NRC.
– The explanation was that OE  and OGC were aware of 

FENOC’s pending criminal proceedings with the Department 
of Justice for the same issue and understood that FENOC’s 
response to this violation “would be worded in a manner thatresponse to this violation would be worded in a manner that 
would avoid compromising” the criminal case.

– OE and OGC’s awareness was apparently sufficient to 
overcome the false statement’s ability to influence an agency’s 
decision.

– FENOC could have denied the violation, and not compromised 
the criminal case, without again lying to the NRC. 



• A statement is material if it has the natural 
tendency or capability to influence an 
agency decision maker.

• The statement in question was the first 
sentence for FENOC’s “Reason for the 
denial of the alleged violation.” 

• For this specific situation the Enforcement• For this specific situation, the Enforcement 
Manual requires the Regions to review the 
licensee’s points of contention.

• The statement in question was material, 
since it clearly had the capability to 
influence an agency decision regarding at 
validity of our enforcement.



• The argument proffered by OE and OGC, 
and endorsed by the DPO panel, speaks 
more to the severity level of the violation, 
than the existence of a violation. 

• OE and OGC claim that since individuals 
apparently knew additional information, the pp y
false statement did not have the ability to 
influence the decision.
– This argument has been used by defense 

attorneys over the years and it has been rejected 
by the US courts.



• If OE had decided to use discretion to make 
this violation go away, then I would not 
have had a problem.  However, I cannot 
accept their rationalization that the 
statement in question was not capable of 
i fl i d i i k ithi thinfluencing a decision maker within the 
NRC, and therefore, was not a violation.



• My fundamental concern for this issue has 
always been the apparent inadequacy of 
FENOC’s corrective actions to ensure that 
complete and accurate information will be 
provided to the NRC in the future.  
– Either FENOC’s new procedure, for ensuring 

completeness and accuracy of information, was p y ,
inadequate, or FENOC failed to follow their 
procedure.

– OE and OGC dismissed this aspect by concluding 
the statement in question was not material.  If the 
statement lacked materiality, then there was no 
inadequacy in corrective actions.



• FENOC’s root cause of the 50.9 violations for 
the Bulletin responses was their failure to verify 
specific information that had been provided by 
an individual.
– The adequacy of the past reactor vessel head 

i ti b d i f id t h dinspections, based on reviews of videotapes, had 
been done by one individual and no one else ever 
verified the accuracy of this information.

– The corrective action to prevent recurrence was a 
revision to the procedure controlling communication 
with the NRC to now require all statements of fact 
to be independently verified.



• This case involves an identical situation.
– The specific information about the previous 

reports being provided to the NRC was not 
verified.  FENOC’s legal staff, which wrote this 
statement, told the individual attempting to verify 
the information, that it contained attorney-client 

i il i f tiprivilege information.

– Yet, FENOC chose to send another unverified 
response to the NRC, while claiming that 
corrective actions to prevent recurrence had been 
taken.



• From FENOC’s perspective, the 50.9 
problems of the past have been solved.  
They have not been that told their process 
for  controlling NRC communications is 
apparently flawed.

• From my perspective, FENOC has reverted 
to their old ways by crafting responses to 
the NRC, which sound good on the surface, 
but are found to be false after detailed 
reviews are performed.



• As an NRC inspector I cannot do my job if I 
have to scrutinize a licensee’s every 
statement for hidden meanings or half-
truths. 

• I rely on open and honest communication• I rely on open and honest communication 
and would expect the highest level of a 
licensee’s organization to set the highest 
standards in that regard.



• I only ask that the agency take some manner of 
regulatory action in this case to demonstrate 
that accuracy and forthrightness in 
communications to the NRC are essential for 
the agency to fulfill its responsibilities. 

• The agency’s failure to take regulatory action 
in response to FENOC’s repeated 50.9 
violations adversely impacts my ability to 
adequately protect the safety and health of the 
public.
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