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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

BEFORE THE COMMISSION

In the Matter of
USEC Inc. Docket No. 70-7004

ASLBP No. 05-838-01-ML

~— N N N

(American Centrifuge Plant)

NRC STAFF RESPONSE TO
LETTER FROM PETITIONER GEOFFREY SEA

INTRODUCTION

On April 12, 2007, Geoffrey Sea (“the Petitioner”) submitted a letter to the NRC,
the individual Commissioners, and the members of the Atomic Safety and Licensing
Board (“Board”) panel who presided over the adjudicatory proceeding related to USEC,
Inc.’s (“USEC”) application for authorization for possession and use of source,
byproduct, and special nuclear material in connection with the proposed American
Centrifuge Plant (“ACP”) in Piketon, Ohio." Although the Petitioner's document was
styled as a letter, the Petitioner “appeals for a reversal of the February 1 decision by the
Commission granting USEC an expedited licensing schedule [and] begs postponement
of the licensing proceeding.” Accordingly, below the NRC staff (“Staff’) responds to the
Letter as though it were a motion for reconsideration of the Commission order issued on

February 1, 2007 and a petition for stay of the Board’s decision. As set forth in more

! “Letter from the Petitioner Geoffrey Sea with Support of the Ohio Environmental
Council, the Ohio Sierra Club, and the Southern Ohio Neighbors Group to the Commissioners
and the Atomic Safety and Licensing Board Submitting New Information in Preparation of
Late-Filed Contentions and Pleading for Postponement of the USEC Licensing Proceeding on
Substantive Grounds,” April 12, 2007 (“Letter”). Subsequently, on April 13, 2007, the Board
issued a final initial decision authorizing issuance of the requested license to USEC. USEC, Inc.
(American Centrifuge Plant), LBP-07-06, 65 NRC __ (slip op.) (April 13, 2007) (“Initial Decision”).
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detail below, because the Petitioner is not a party to the proceeding and because the
request for reconsideration of the Commission’s February 1, 2007 order is both
inexcusably untimely and, for all practical purposes, has been mooted by completion of
the hearing, the Staff maintains that both the Petitioner’s requests should be denied.

BACKGROUND

On August 23, 2004, USEC filed its application related to the proposed ACP.
The Staff published a “Notice of Receipt of Application for a License; Notice of
Availability of Applicant’s Environmental Report; Notice of Consideration of Issuance of
License; and Notice of Hearing and Commission Order” (“Notice of Hearing”) in the
Federal Register on October 18, 2004. 69 Fed. Reg. 61411 (Oct. 18, 2004).
In response to the Notice of Hearing, two petitions to intervene were filed, including one
from the current Petitioner. Although the Commission determined that both petitioners
had standing to intervene?, the Board found that neither had submitted an admissible
contention®.

Although no contested proceeding was held concerning the ACP license, in the
Notice of the Hearing, the Commission directed the Board to conduct a hearing in
accordance with 10 C.F.R. Part 2 and to make certain findings required by 10 C.F.R.
§ 2.104(b), a so-called “mandatory hearing.” In preparation for the mandatory hearing,

the Board issued a scheduling order*, which stated that the hearing would begin on

2 USEC Inc. (ACP), CLI-05-11, 61 NRC 309, 310 (2005).

® USEC, Inc. (ACP), LBP-05-28, 62 NRC 585 (2005); affd ACP, CLI-06-09, 63 NRC 451
(2006) (Sea Contentions); affd USEC Inc. (ACP), CLI-06-10, 63 NRC 433 (2006) (PRESS
Contentions).

* Order (Establishing Tentative Case Schedule), November 17, 2006. (“Scheduling
Order”)
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April 9, 2007. In response, USEC filed a motion® requesting that the Board accelerate
the mandatory hearing schedule, which the Board denied.® However, on February 1,
2007, the Commission issued an order directing the Board to modify the tentative case
schedule established under the Scheduling Order and directing the Board to issue its
decision by April 13, 2007.” Following a hearing held on March 19 - 21, 2007, the Board
on April 13, 2007 issued the Initial Decision on the ACP application. Before the Initial
Decision was issued, on April 12, 2007, the Petitioner filed the Letter.
DISCUSSION

Pursuant to 10 C.F.R. § 2.342(a), any party may file a petition for a stay of the
effectiveness of a decision or other action by the Board within ten days after service of a
decision or action. As clearly stated in the regulation, the right to file a stay petition is
limited to parties in the proceeding.® See also Texas Utilities Electric Co. (Comanche
Peak Steam Electric Station, Unit 2), CLI-93-11, 37 NRC 251, 253 (1993). A non-party
must seek late intervention before filing a stay request. /d. As noted above,
the Petitioner unsuccessfully sought intervenor status at the outset of the licensing

proceeding. See ACP, CLI-06-09, 63 NRC 451. Nor has the Petitioner petitioned for

® “USEC Inc. Motion to Accelerate Mandatory Hearing Schedule and For Opportunity to
Submit Prefiled Direct Testimony,” November 21, 2006 (“Motion”).

® Memorandum and Order (Denying USEC’s Motion to Accelerate Mandatory Hearing
Schedule and Establishing Guidelines for the Submission of Pre-filed Testimony by the
Applicant), December 22, 2006.

" USEC, Inc. (American Centrifuge Plant), CLI-07-05, 65 NRC __ (slip op.) (Feb. 1,
2007) (“February 1 Order”).

® 10 C.F.R. § 2.342(a) also states that an application for a stay may be filed “with the
Commission or the presiding officer, but not both at the same time” as the Petitioner has done in
the instant case. (emphasis supplied) To avoid confusion, and because, as explained below,
the Petitioner’s letter raises issues related to the February 1 Order, the Staff files its response
with the Commission alone.
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late intervention pursuant to 10 C.F.R. § 2.309.° Thus, as a non-party, the Petitioner
may not seek a stay, and his request must be denied.

Although the Petitioner’s non-party status is sufficient grounds to deny the stay
request, even if the Commission were to undertake discretionary review, the
Commission should deny it as wholly inadequate. Pursuant to 10 C.F.R. § 2.342(b),

a stay request must include: (1) a concise summary of the decision or action which is
requested to be stayed; (2) a concise statement of the grounds for the stay; and

(3) appropriate references to the record or affidavits by knowledgeable persons.

The statement of the grounds for the stay must address the factors the Commission will
consider in determining whether to grant the stay: (1) whether the moving party has
made a strong showing that it is likely to prevail on the merits; (2) whether the party is
likely to be irreparably injured absent a stay; (3) whether a stay would harm other
parties; and (4) where the public interest lies. 10 C.F.R. § 2.342(e); see also Virginia
Petroleum Jobbers v. FPC, 259 F.2d 921, 925 (D.C. Cir. 1958). Of these four factors,
the most important is the potential for irreparable harm to the petitioner. Alabama Power
Co. (Joseph M. Farley Nuclear Plant, Units 1 and 2), CLI-81-27, 14 NRC 795, 797
(1981). In order to warrant issuance of a stay the injury to the movant must be “both
certain and great.” Cuomo v. NRC, 772 F2d 972, 976 (D.C. Cir. 1985); see also
Carolina Power & Light Co. (Shearon Harris Nuclear Power Plant), CLI-01-11,

53 NRC 370, 392-93 (2001).

9 Although the Letter indicates that the Petitioner intends to file late-filed contentions at
some unspecified future time, to date, no late-filed contentions have been submitted, and the
Letter itself contains no specific contentions and does not address any of the requirements of
10 C.F.R. § 2.309.
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The stay request makes little attempt to meet the requirements of 10 C.F.R.
§ 2.342(b). The request simply states that the licensing proceeding should be
postponed. Letter at 2. The request contains no citations to the record of the
proceeding, and where factual information is provided through reference to newspaper
articles and Congressional hearings, the information’s relevance to the current licensing
proceeding is not explained. The request fails to state the grounds for the stay and does
not specifically and clearly address the four factors to be considered by the Commission.
The stay request does not include a discussion of the potential for irreparable injury to
the petitioner if the stay is not granted, nor does it address the likelihood of the
petitioner’s success on the merits.”® The request barely addresses the third
consideration, whether any other party would be harmed by a stay, by simply concluding
that “USEC can claim no handicap in the postponement of the proceeding.” Letter at 2.
With regard to the public interest, the Petitioner makes claims of wrong-doing on the part
of USEC and the NRC, including allegations of “intentional fraud” and claims that USEC
is “receiving special favor to subvert the law, gain special favor and continue siphoning
money from the federal [sic] treasury.” However, the stay request provides no
substantiation for these claims, and, therefore, the Petitioner has not shown that the
public interest will be served by a stay. Because the stay request does not meet the

requirements of 10 C.F.R. § 2.342, it should not be granted.

' The complaints in the Letter are divided into four areas. Letter at 1-2. Three of these
areas—a missing vial of radium from a portion of the DOE reservation in Piketon, Ohio currently
under DOE control and oversight, discussions of potential future storage of spent nuclear fuel by
DOE at the Piketon reservation, and the alleged destruction by DOE of a prehistoric Indian
mound in 1979—are unrelated to the ACP licensing proceeding. There is no discussion of how
the fourth area—USEC’s financial health—relates to the potential for irreparable harm to the
Petitioner.
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The Letter also “appeals for the reversal of the February 1 decision by the
Commission granting USEC an expedited licensing schedule.” Letter at 2. Although not

specifically stated, this appears to be at best characterized as a motion for
reconsideration of the February 1 Order pursuant to 10 C.F.R. § 2.323(e), which permits
a motion for reconsideration only upon leave of the Commission “upon a showing of
compelling circumstances, such as the existence of a clear and material error in a
decision . . . within 10 days of the action for which reconsideration is requested.”""

Even assuming as a matter of discretion such an untimely filing by a non-party were to
be considered, the Petitioner's extreme lateness in making such a motion has rendered
such a request effectively moot with the completion of the hearing as ordered by the
February 1 Order. In addition, the Petitioner has not requested leave to file from the
Commission, and the Letter was submitted well later than ten days from the issuance of
the February 1 Order." For these reasons, the motion for reconsideration of the

February 1 Order must be denied.

CONCLUSION

As a non-party, the Petitioner has no right to request a stay in the instant
proceeding, and, therefore, the Petitioner’s request must be denied. In addition, even if
the Commission were to undertake discretionary review of a stay request from a

non-party, the Petitioner’s Letter meets the neither the requirements for a stay request

" In addition to the specific requirements for motions for reconsideration outlined in

10 C.F.R. § 2.323(e), a motion for reconsideration must also comply with general requirements
for motions listed elsewhere in section 2.323, including the requirement that, prior to filing a
motion, the moving party make a sincere effort to contact the other parties and resolve the issues
raised. 10 C.F.R. § 2.323(b). Absent a certification of notification, a motion must be rejected.
Here, the Petitioner made no effort to contact counsel for the Staff.

'2 The Letter also does not address whether there are compelling circumstances in favor
of a reconsideration of the February 1 Order.



-7 -
pursuant to 10 C.F.R. § 2.342, nor the requirements for a motion for reconsideration
pursuant to 10 C.F.R. § 2.323(e). Finally, to the extent the Letter requests
reconsideration of the Commission’s February 1, 2007 order to expedite this proceeding,
the request has been mooted by the issuance of the final Board decision in this
proceeding. Therefore, none of the relief requested by the Letter should be granted.

Respectfully submitted,

/RA by Margaret J. Bupp/

Margaret J. Bupp
Counsel for the NRC Staff

Dated at Rockville, Maryland
this 23" day of April, 2007
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