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INTRODUCTION

 On March 2, 2007, the Atomic Safety and Licensing Board (“Board”) issued a 

Memorandum and Order1 setting forth additional questions and hearing topics for the 

upcoming uncontested hearing on USEC, Inc.’s (“the Applicant”) license application 

(“the Application”) to construct and operate a gas centrifuge uranium enrichment facility, 

the American Centrifuge Plant (“ACP”).  Although most of the questions and hearing 

topics required further technical information from the NRC staff (“Staff”) or the Applicant, 

some of the questions require a legal response.  The Staff’s legal response to these 

questions is set forth below.   

DISCUSSION 

I. HTS-11 A. 

 The Board requested that the Staff discuss “how DOE’s indemnification meets 

the regulation—i.e., relieves USEC from obtaining commercially available insurance.”  

Order at 2.  As a threshold matter, USEC is not required to demonstrate that it complies 

with 10 C.F.R. § 140.13b if it has otherwise demonstrated that it is entitled to an 

                                                 
1  “Memorandum and Order” (Issuing Additional Questions and Hearing Topics), March 2, 2007 
(“Order”).   
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exemption from that regulation.  USEC applied for an exemption to section 140.13b 

pursuant to 10 C.F.R. §§ 40.14 and 70.17, which permit exemptions where the 

Commission determines that such exemptions are authorized by law and will not 

endanger life or property or the common defense and security and are otherwise in the 

public interest.  The Staff determined that DOE’s indemnification is “an adequate 

alternative means for meeting the intent of the requirements” and granted the exemption 

subject to a license condition described in the Staff’s testimony on HTS-4.  

Staff Exhibit 1 at 1-13.   

 As discussed in the Staff’s February 20, 2007 response to Question S1-2, 

because DOE is the lead agency for administering its Price-Anderson obligations and 

commitments, the Staff has deferred to DOE’s judgment in determining that the 

exemption request is authorized by law.  Pursuant to DOE’s indemnification, USEC has 

established a level of public liability protection well in excess of the amount of nuclear 

liability insurance required by the regulation.  Therefore, the Staff determined that the 

exemption request will not endanger life or property and is otherwise in the public 

interest.   

 The Board also queried: “if no one will insure the ACP because it is not a ‘clean’ 

site, why this condition does not preclude it from siting considerations?”  Order at 2.  

Siting issues were considered when the Staff completed the EIS.  Siting issues, 

in particular, came into play in the consideration of alternative locations.  Staff Exhibit 2 

at 2-37 to 2-43.  The Staff ultimately determined that the ACP is the preferred site.  Id. 

at 2-61.   With regard to ANI’s refusal to insure the ACP because it is not being 

constructed at a “clean” site, although ANI did not provide a detailed explanation of its 

concerns, it appears that the refusal is rooted in a concern that historical and ongoing 

DOE activities at the site may make it difficult to determine actual liability for any claim 

filed, rather than in a concern that historical and ongoing DOE activities increase safety 
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hazards at the site.  Also, as noted in the Staff’s response to Question S1-2.A., pursuant 

to an agreement between DOE and USEC, the ACP must be constructed on land leased 

by USEC from the DOE reservation at either the Portsmouth Gaseous Diffusion Plant 

(GDP) or the Paducah GDP.  Application Rev.1 at 1-50; see also Staff Exhibit 2 at 2-43.     

II. HTS-12: ISA and ISA Summary: Sufficiency of Review Information (S2-1)  

 A. HTS-12 A.

1.  Delay of SER Publication Until After DPO Program Conclusion. 

The Board inquired why the Staff did not delay issuing the SER until the DPO 

Process was completed.  Order at 2.  In this case, NMSS management was made aware 

that the individual staff members took a differing interpretation of applicable regulations 

prior to the issuance of the SER.  The Staff responded to the individual staff members’ 

concerns with the August 4, 2006 Memorandum, “United States Enrichment Corporation 

License Detail Regarding the Level of Information Needed for 10 CFR Part 70 

Licensing,” by Robert C. Pierson.  The Memorandum clarified the Staff’s existing 

interpretation of the applicable regulations regarding the level of design detail required in 

a Part 70 license application.  The August 4 memorandum was provided to all Staff 

reviewers, including the individuals who later submitted the Differing Professional 

Opinion (DPO), for use in completing their review of the USEC License Application.  

The DPO Program was not formally initiated, though, until November 15, 2006, after the 

SER was approved and published by the Staff.  

Beyond that, even if the DPO Program had been formally engaged before the 

publication of the SER, there still would be no justification to delay the publication of the 
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SER, pending the completion of the DPO Program.2  The Staff’s reasoning for this 

position is as follows. 

The DPO Program, as documented and described in NRC Management 

Directive 10.159, constitutes a formalized set of processes for NRC “employees to make 

known their best professional judgments even though they may differ from the prevailing 

staff view, disagree with a management decision or policy position, or take issue with a 

proposed or established agency practice involving technical, legal, or policy issues.”  

Management Directive 10.159 at 1 (2004).  As a “precondition” to the filing of a DPO, 

an employee must first exhaust “reasonable efforts” to dispose of the matter through 

informal discussions with the employee’s immediate supervisory managers or must 

manifest “justifiable reasons why he or she cannot approach the immediate supervisory 

chain of command.”  Management Directive 10.159 Handbook at 2 (2004).    

While the DPO Program does necessitate agency review of an employee’s 

differing view(s) by appropriate Staff personnel, the Program neither supersedes nor 

subverts the general balance and operation of discretionary authority within the agency.  

In other words, the filing of a DPO by individual staff members does not suspend or 
                                                 
2  Past agency action supports this position.  For example, recently, in the course of the 
mixed-oxide (MOX) fuel fabrication facility (MFFF) licensing proceeding, two DPOs questioning 
whether the prevailing Staff view provided an adequate assurance of safety in the review process 
for the construction authorization (CA), both filed before the issuance of the CA, were not initially 
dispositioned until after March 30, 2006, the date when the CA was issued.  The one DPO 
specifically dealt with solvent flammability limits (DPO-2005-009), and the other with chemical 
consequence levels (DPO-2005-005).   
 On June 2, 2006, the Ad Hoc Review Panel for DPO-2005-009 submited its report to the 
Director of NMSS, concluding that no agency action was necessary in favor of the position taken 
in the DPO.  The Director of NMSS agreed with, and, in turn, adopted the Panel’s 
recommendations, subject to slight clarification.   
 In DPO-2005-005, the DPO submitter challenged the Staff’s acceptance of the 
applicant’s proposed, mitigative use of Temporary Emergency Exposure Limits (TEELs) from 
DOE, as failing to provide for an adequate assurance of safety.  The Ad Hoc Panel, releasing its 
report on April 4, 2006, concluded that there was no need to reverse the Staff’s position on the 
use of TEELs, but, did endorse the position that a chemical consequence review should be 
completed prior to the issuance of an operating license.  While the Director of NMSS adopted the 
the majority of the Panel’s recommendations, the Director rejected the recommendation that a 
chemical consequence review should be completed prior to issuing an operating license. 
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preclude the agency from carrying out its statutory responsibilities, such as conducting 

licensing reviews and decisions, nor does it override the application of Commission 

orders and regulations (including the Commission’s orders in this licensing action).  

Further, while required to receive and consider the recommendations of ad hoc panels 

formed to review DPOs, Office Directors (ODs) and Regional Administrators (RA) are 

not required to accept those recommendations.  Id. at 8.  Likewise, upon appeal of an 

OD / RA decision, the EDO or the Commission “has complete discretion to conduct the 

appeal in any manner deemed appropriate.”  Id. at 11.  Thus, the function of the DPO 

program is not to supersede the ordinary decision-making processes of the agency, 

but rather is to provide an alternative mechanism for individual NRC employees to raise 

views differing from those prevailing in the agency.  See Management Directive 10.159 

at 1.   

Because the DPO Program does not alter the ordinary methods for agency 

decision-making and policy formation, there is no justification to suspend those ordinary 

processes, including licensing processes, because a DPO has been filed.  While the 

DPO process provides an important alternative means for individuals to have their 

differing views considered, it does not preclude the agency from carrying out its statutory 

responsibilities in accordance with Commission orders and regulations.    

Accordingly, even if the DPO process had been initiated prior to the publication of 

the SER, there would have been no requirement to delay such publication until the 

conclusion of the DPO process.  To do so would, in essence, disrupt the normal 

operation of agency decision-making and grant the DPO process a functional priority 

which the Program was never intended to have.   

2.  Regulatory History of the DPO Process in Licensing Proceedings. 

The Board also requested information regarding the history of DPOs during the 

licensing process.  Order at 2.  While DPOs have occasionally been used by parties in  
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NRC adjudicatory reviews, such as when an intervener relies on a DPO as a part of the 

basis for a contention,3 such instances do not mean that a Board, in a licensing 

proceeding, has the authority to intervene in the course and conduct of the DPO 

Process.  A Board may take into consideration the substance of a DPO when, as here, 

it is conducting a “sufficiency” review of the Staff’s analysis, but it is not authorized to 

adjudicate the merits of the DPO.    Instead, the Board in this uncontested proceeding 

“should decide simply whether the safety and environmental record is ‘sufficient to 

support the license issuance.  In other words, the Board should inquire whether the 

NRC Staff performed an adequate review and made findings with reasonable support in 

logic and fact.”  Exelon Generation Company, LLC (Early Site Permit for Clinton ESP 

Site), CLI-05-17, 62 NRC 5, 39 (2005) (citing All Chemical Isotope Enrichment, Inc. 

(AlChemIE Facility-1 CPDF & Facility-2 Oliver Springs), ALAB-913, 29 NRC 267, 268 

(1989)).   

3.  What Would Result from the Adoption of the DPO Position. 
 

 Finally, the Board inquired as to the expected result if the final conclusion of the 

DPO Process is that what is sufficient review information is different from what the Staff 

considered during its review of the Application.  Order at 2.  The result of the agency’s 

decision to adopt the position taken in the referenced DPO will largely depend upon 

whether or not the Board has already issued its ruling in this proceeding.   

Assuming that the position taken by the DPO submitters is adopted by the 

agency, in whole or in part before a decision by the Board is rendered in this proceeding, 

the agency would have to determine, at that time, whether it needs to withdraw or modify 

its current proposed findings before the Board, in order to be consistent with the newly 

                                                 
3  See Louisiana Power & Light Co. (Waterford Steam Electric Station, Unit 3), ALAB-803, 
21 NRC 575, 580-81 (1985); Duquesne Light Co. (Beaver Valley Power Station, Unit 2), 
LBP-84-6, 19 NRC 393, 418-19 (1984).  
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adopted agency position.  Such a change in agency interpretation of applicable 

regulations would be no different from any other instance, outside of the DPO Process, 

in which such a change of agency interpretation might occur.  Thus, the Board should 

treat the engagement of the DPO Process no differently than the generalized possibility 

that in the future, the Staff might change its interpretation of the Commission’s 

regulations.  If the agency alters its interpretation of the applicable regulations at some 

future time, the consequences of that change of interpretation should and will be dealt 

with at that future time by the Staff, not now, speculatively, in the course of this 

proceeding.  

B. HTS-12 C.5.

 The Staff’s understanding as to why the ISA Summary should not be included in 

the license is based on a plain reading of the applicable regulation, which states:  

“The integrated safety analysis summary must be submitted with the license or renewal 

application . . . but shall not be incorporated in the license.”  10 C.F.R. § 70.65(b) 

(emphasis supplied).  At the time the most recent revisions to 10 C.F.R. Part 70, 

the Commission informed the Staff that it “was not persuaded that it is necessary for the 

results of the ISA to be included in the license and is concerned that such a requirement 

would bring with it the need for what appears to be an unworkable 10 CFR 50.59-like 

change process.”  SECY-98-185, “Proposed Rulemaking – Revised Requirements for 

the Domestic Licensing of Special Nuclear Material,” Dec. 1, 1998.  The current version 

of 10 C.F.R. § 70.65 was eventually adopted, and no further changes to the rule 

language have been enacted.  Domestic Licensing of Special Nuclear Material; 

Possession of a Critical Mass of Special Nuclear Material, 65 Fed. Reg. 56211 

(Sept. 18, 2000).   

Finally, the Staff’s practice with regard to other facilities licensed under 10 C.F.R. 

Part 70 has been consistent with an understanding that, pursuant to 10 C.F.R. 
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§ 70.65(b), the ISA Summary is not incorporated in to the license.  For example, 

on September 27, 2006, the Staff received an application for an operating license for the 

planned Mixed Oxide (MOX) Fuel Fabrication Facility in Aiken, South Carolina.  

During its initial Acceptance/Acknowledgement review of the MOX application, the Staff 

identified some parts of the submittal that required revision before the Staff could 

complete its review.  Specifically, important, safety-related information was included in 

the ISA Summary but not in the application itself.  The Staff requested that the 

information be moved into or duplicated in the application.  Letter from Jack Strosnider, 

NRC to David Stinson, Shaw AREVA MOX Services, November 7, 2006 

(ML0631002160).  The main reason for this request was that, had the information 

remained only in the ISA Summary, it would not be incorporated into the license, 

if granted, because the ISA Summary cannot be incorporated into the license.  This is in 

contrast to the application, the environmental report, the emergency plan, the physical 

protection plan, and other documents which are not prohibited from being incorporated 

into the license and, therefore, will be incorporated by reference into the license for the 

ACP, if granted.   

CONCLUSION

 The above represents the Staff’s legal views on HTS-11 B. and HTS-12 A. and 

C.5.  Staff counsel will endeavor to address further Board questions orally at the hearing.   

       Respectfully submitted, 
 
 
       /RA by Margaret J. Bupp/ 
         
       Margaret J. Bupp 
       Brett M. Klukan 
       Counsel for the NRC Staff 
 
Dated at Rockville, Maryland 
this 16th day of March, 2007 
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