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Pursuant to the schedule set out in our second revised scheduling order (SRSO) of 

Docket No. 52-008-ESP 

ASLBP NO. 04-822-02-ESP 

March 20, 2007 

January 4, 2007, this order sets forth instructions covering the filing of written testimony and 

exhibits on April 10,2007, and specifies the topics to be addressed and procedures to be 

followed in the evidentiary hearing that begins on April 24, 2007.' 

The immediate background to this order is as follows. On January 18, 2007, the Board 

issued a number of questions primarily related to safety matters, and on February 8, 2007, 

each of the parties filed answers to those questions. On February 7, 2007, the Board issued a 

number of questions primarily related to environmental matters, and on March 1, 2007, and 

March 7, 2007, each of the parties filed answers to those questions. The answers to those 

questions were to be filed in exhibit form, under oath or affirmation, so that they would be 

suitable for receipt into evidence without the necessity of the personal appearance of each 

' Licensing Board Order (Second Revised Scheduling Order) (Jan. 4, 2007) at 6 
(unpublished) [SRSO]. 
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responding subject matter expert or individual. The Board studied the parties' written answers 

and appreciates the substantial time and effort that the parties devoted to answering those 

questions. 

We now turn to the two final evidentiary elements of this proceeding -the submission of 

prefiled material on April 10, 2007, and the procedures and topics for the evidentiary hearing 

starting on April 24, 2007. 

I. Submission of Prefiled Written Material on April 10, 2007 

A. Submission of Prefiled Material 

On April 10, 2007, the parties are to file their respective (a) written statements of 

position, (6) written testimony, and (c) supporting exhibits. SRSO at 5. This is the time and 

opportunity for each party to present all of the evidence that it believes necessary to carry its 

burden of proof with regard to each of the six fundamental questions set forth in Attachment A. 

It would be useful if the written statement, written testimony, and exhibits cover each of the six 

fundamental questions, one-by-one. 

1. Written Statement. The written statement should be in the nature of a trial brief that 

provides a precise road map of the party's case, setting out affirmative arguments and appli- 

cable legal standards, identifying witnesses and evidence, and specifying the purpose of the 

witnesses and evidence (&, stating with particularity how the witness, exhibit, or evidence 

supports a factual or legal position). 

2. Written Testimony. The written testimony shall be under oath or by an affidavit so 

that it is suitable for being received into evidence directly, in exhibit form, in accordance with 10 

C.F.R. § 2.1207(b)(2). (This will serve in lieu of swearing-in all of the individuals from whom 

pre-filed testimony has been submitted.) 
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3. Exhibits. The exhibits shall include the documents that the party or its witnesses use 

or rely upon for their statements or position. As specified in the preceding subsection, the 

written testimony shall be in exhibit form. 

B. Additional Administrative Matters 

Two points should be noted with regard to the prefiled written testimony. First, if a party, 

including the Staff, submits written testimony from an individual, then that party must be able 

and willing, at its own expense, to produce that individual, in person, at the evidentiary hearing 

in Louisa, Virginia, starting on April 24, 2007. SRSO at 5. This is to insure the availability of 

each such witness in the event that the Board has questions for him or her.2 Second, the party 

should not assume that its witnesses who filed written testimony will be given the opportunity to 

provide oral testimony at the evidentiary hearing. Unless otherwise specified, the hearing will 

only cover the topics listed in section 1I.D. 

11. Procedures for Evidentiarv Hearing Starting April 24, 2007 

A. Overview of Evidentiarv Hearinq Process 

The purpose of the evidentiary hearing is for the Board to ask questions and obtain 

clarifications on issues it deems important, not for parties to put on direct oral testimony, to 

make their prima facie case, or to fill in gaps left by the prefiled written testimony and exhibits. 

See Tr. at 591. The evidentiary hearing will generally proceed as follows. First, the parties will 

be given the opportunity to make an opening presentation. Second, each party will proffer, for 

admission, its evidence. This will include its prior answers to our safety and environmental 

questions (and exhibits), prefiled written testimony, and prefiled exhibits. Third, the Board will 

question witnesses, produced by the parties, on the topics specified at section 1I.D. The 

At or before the April 18, 2007, prehearing conference the Board will inform the parties 
whether (in addition to the witnesses testifying on the topics specified at section 1I.D) any of 
their other witnesses need to attend the evidentiary hearing. 
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purpose of the oral testimony is to allow the Board to obtain clarification and to probe the basis, 

logic, and validity of the parties' positions and evidence. The witnesses must be knowledgeable 

individuals authorized by the parties to testify at the evidentiary hearing on behalf of that party 

with regard to matters known or reasonably available to that party related to the topic specified 

by the Board. See Federal Rules of Civil Procedure 30(b)(6). To the greatest extent possible, 

the witnesses shall be the subject matter experts identified by the parties in response to the 

prior written questions related to that topic. Fourth, the Board will hold an oral argument 

session for the purpose of asking counsel to explain and address some remaining legal 

questions. 

B. Openinq Statements 

At the outset of the evidentiary hearing the Board will afford each party the opportunity 

to make an opening presentation or statement, summarizing its position and evidence. Each 

opening statement shall not exceed 30 minutes. Dominion Nuclear North Anna LLC 

(Dominion), shall go first, as it is the applicant for the early site permit and therefore bears the 

burden of proof. 

C. Proffer and Admission of Evidence 

Prior to the taking of any oral testimony, each party shall proffer, for admission into 

evidence, all of the evidentiary written material it has produced or will produce in this 

proceeding. Thus for example, Dominion will produce, for admission as exhibits (1) its written 

answers to our safety related questions (with attachments and affidavits), (2) its written answers 

to our environmental related questions (with attachments and affidavits), (3) its prefiled written 

testimony, (4) its prefiled exhibits associated with its prefiled written testimony. These 

documents will be numbered and marked as specified below. The sponsoring party shall then 

move for the admission of such material into evidence. 
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D. Specific Topics for the Evidentiary Hearing Testimonv 

1. Site Characterization - Hvdroloqv. Soil, Vadose Zone, Groundwater, and Aquifers . 

Each party shall designate and produce a subject matter expert or experts to provide the Board 

with a brief presentation and to respond to questions concerning the measurement, monitoring, 

data, and characterization of the hydrology of, and any radiological or chemical contamination 

in, the soil, vadose zone, groundwater, and aquifers at or near, the proposed site. 

2. Tritium. Each party shall designate and produce a subject matter expert or experts 

to provide the Board with a brief presentation and to respond to questions concerning the 

sources, release mechanisms, approximate contributions, pathways, and concentrations of 

tritium associated with nuclear power reactors in general and associated with the NAPS and 

ESP sites in particular. This should include such information about tritium in general, the tritium 

currently existing and emanating from the proposed site, the nature, extent and strata of tritium 

in and concentrating in the site, the lake, and the environment, and the various sources, levels, 

and vectors of tritium associated with each of the seven types of reactors proposed by 

Dominion. 

3. Zero Release Commitment. The Staff shall designate and produce a subject matter 

expert or experts to respond to questions concerning the Staff's proposed ESP permit condition 

4 "requiring that an applicant referencing any such ESP design any new unit's radwaste 

systems to preclude any and all accidental releases of radionuclides into any potential liquid 

pathways" and the Staff's associated determination to exclude any such releases in assessing 

the potential environmental impact of the proposed ESP. 

4. Radioloaical Releases and Doses from Normal Operations. Each party shall 

designate and produce a subject matter expert or experts to provide the Board with a brief 

presentation and to respond to questions concerning radiological releases, pathways, and 
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doses associated with the existing site and the proposed ESP, including the nature, adequacy, 

and confidence levels associated with the data, estimates, and calculations, the monitoring and 

measurements performed or to be imposed to assure compliance, and the relevant regulatory 

standards. 

5. Surface Water Impacts and Possible Miticlation Measures. Each party shall 

designate and produce a subject matter expert or experts to provide the Board with a brief 

presentation and to respond to questions concerning the potential impacts (a, lake levels, 

altered downstream flows, etc.) of the proposed ESP on the water in Lake Anna and 

downstream, studies performed or imminent (e.q., the IFIM), and possible measures to mitigate 

these impacts. 

6. Seismic Safety. Each party shall designate and produce a subject matter expert or 

experts to provide the Board with a presentation and respond to questions concerning.the 

geology and seismology of the proposed ESP site and nature, adequacy, and confidence- levels 

associated with the data and the standards used by the Staff to assess the seismic safety of the 

proposal. 

7. NEPA Alternatives. The Staff shall designate and produce a subject matter expert or 

experts to respond to questions concerning the Staff's identification consideration of all 

reasonable alternatives including system design alternatives, alternative sites, and other 

alternatives and possible mitigation measures. 

E. Oral Arqument Reqardina Selected Leqal Issues 

At the conclusion of the testimony at the evidentiary hearing, the Board will ask counsel 

for the parties to address some remaining legal questions and issues. We will provide the 

parties a list of these legal questions and issues no later than the prehearing conference 

scheduled for April 18, 2007. SRSO at 6. 
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F. Administrative Matters Related to the Evidentiaw Hearing 

1. Testimony and Witness Panels. 

a. Sequence of Topics. As a general matter, the Board plans to follow the sequence 

set forth in Section 1I.D above in taking oral testimony at the evidentiary hearing. Depending on 

the clarity of the answers and witness testimony, some of the topics may take approximately 

one hour, while others may take approximately three to six hours. The parties shall assure that 

their witnesses are ready and available to testify when their topics arise. Although the Board 

believes that the mandatory hearing on this application may be completed on or before Friday, 

April 27, 2007, the parties should be prepared to have their respective witnesses available for 

the entirety of April 24 - May 4, 2007. In addition, the parties should plan for the possibility that 

a given hearing session might extend into the evening if such an extension would facilitate 

completing the evidentiary session within the allotted time. If, due to limitations in the 

availability of witnesses, a party wishes to propose a different sequence of topics, it should 

consult with the opposing counsel and submit an explanation and jointly proposed modification 

on or before April 10, 2007. 

b. Order within each Topic. On those topics where both parties are to produce 

witnesses, the NRC Staff will present its witnesses first and Dominion will follow. Where it 

would facilitate resolution of an issue and is logistically feasible, the Board may empanel and 

hear from both panels of witnesses concurrently. 

c. Foundation Questions. Each witness or panel of witnesses will be sworn in. At this 

point, the sponsoring party will ask the basic questions needed to lay the foundation for each 

witnesses' competence, knowledge, and ability to address the specified topic. If the party has 

prefiled written testimony from the witness relating to the specified topic, the sponsoring party 

will identify such written testimony and its exhibit number. 
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d. Desianation. On or before April 10, 2007, each party shall submit a written list 

identifying by name, title, and topic, each of the witnesses it plans to produce for each of the 

topics listed in Section 1I.D above. 

2. Exhibits at the Evidentiarv Hearina. 

a. Submission at Evidentiarv Hearinq. If a party has been asked to provide a 

presentation on a designated topic and the witness giving the presentation intends to use any 

exhibits or PowerPoint presentation slides (in addition to the exhibits already submitted 

pursuant to section 1I.C) in his or her testimony, then immediately after the swearing-in of that 

witness, the party shall present to the Board for identification, and proffer as evidence, each 

such exhibit. Pursuant to 10 C.F.R. 5 2.71 1 (h), each party should provide the Court 

ReporterIClerk with an original and two copies of each such exhibit, marked as specified in 

section lll.A.2 and 3 below, plus four additional copies for the use of the Board and its staff.3 

Such exhibits must be submitted in hard copy format. 

Ill. General Administrative Matters 

A. Oraanization and Markinq of Exhibits 

Except for the oral testimony provided in response to the Board's questions at the 

evidentiary hearing, virtually all of the evidence and record herein will consist of written material 

to be submitted in exhibit form. As set forth in section I1.C and ll.F.2.a above, this will include 

(1) written answers to our safety related questions (with attachments and affidavits), (2) written 

answers to our environmental related questions (with attachments and affidavits), (3) prefiled 

written testimony, (4) prefiled exhibits associated with its prefiled written testimony, and (5) 

PowerPoint slides or other exhibits associated with the presentations to be provided at the 

evidentiary hearing. All of this material needs to be presented for the record. The parties 

should be careful to assure that the numbering of these exhibits is clear and sequential. 

The Board will already have copies of exhibits submitted on April 10, 2007 
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1. Brief Descri~tion. When first proffering and seeking to have an exhibit identified 

pursuant to section lI.C and ll.F.2.a above, the sponsoring party should give a brief description 

of that individual exhibit for the r e ~ o r d . ~  The description shall conform to the description 

contained in the party's exhibit list specified at section lll.A.5, below. 

2. Marking. The Board will provide each party with a stamp and a black ink pad to use 

to pre-mark the original and two copies of each exhibit (including answers to questions, 

associated exhibits, prefiled testimony, prefiled exhibits, and Powerpoint or other presentation 

materials) it will submit during the evidentiary hearing. That stamp includes several items the 

party will need to have completed before providing the exhibit to the Court ReporterIClerk, 

specifically case name (Dominion Nuclear North Anna, LLC), docket number (52-008-ESP), 

party name (circle appropriate designations), exhibit number (per section lll.A.3 below), and the 

witnesdpanel sponsoring the exhibit or with whom the exhibit is used. The stamp should be 

placed in the lower right-hand.corner if possible; if not, any location on the first page is 

acceptable or, if there is no area on the first page where the stamp would fit without obscuring 

information, by folding over the bottom right hand corner of the first page sufficiently so the 

stamp can be placed on the back side of the page. The parties should bring the stamp and pad 

to the evidentiary hearing and should return them to the Court ReporterIClerk at the conclusion 

of that hearing. 

3. Exhibit Order and Numberinq. Each party should number its exhibits sequentially in 

such a way as to promote clarity and avoid confusion. For example, Dominion's answers to the 

Board's safety related questions might be Dominion Exhibit 1, its affidavits in support of its 

answers to the safety related questions might be Dominion Exhibit 2, its answers to the Board's 

environmental related questions might be Dominion Exhibit 3, its prefiled written testimony on 

subject X might be Dominion Exhibit 7, a prefiled exhibit relating to subject X might be 

The publicly available version of the transcript of the October 25, 2005, hearing in the 
matter of Louisiana Enerqy Services, L.P. (National Enrichment Facility), Docket No. 70-3103- 
ML, ASLBP No. 04-826-01 -ML, at pages 21 08-21 11, provides an example of establishing the 
foundation for the admission of exhibits. See ADAMS # ML053610045. 
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Dominion Exhibit 8, and its opening statement Powerpoint presentation for the evidentiary 

hearing might be Dominion Exhibit 15. 

4. Avoidance of Duplication. The parties should coordinate their presentation of 

exhibits to avoid duplication. Only one set of each exhibit should be offered as evidence in this 

pr~ceeding.~ For example, if Dominion and the NRC Staff both use the same portion of a 

document as an exhibit, the Staff should not introduce into evidence a duplicate set of the same 

document. Instead, the NRC Staff should rely on the document already proffered by Dominion. 

To this end, the parties should consult with one another and determine whether any of the 

prefiled exhibits a party intends to offer into evidence would otherwise be duplicated by another 

party in the proceeding. In each such instance, the parties should determine, based on the 

order of party presentations, which party will first offer the exhibit into evidence and should mark 

and identify the exhibit accordingly. 

5. Exhibit List. On or before April 10, 2007, each party shall provide the Board's law 

clerk, Marcia Carpentier, Esq. (e-mail address: mxc7@nrc.gov), with an electronic copy of a list 

of all its exhibits. The parties should use the exhibit list template included as Attachment B 

hereto as the format for the list, and should complete the party exhibit number, category andlor 

witness, and description fields, including a designation in bold type for any 

proprietarylprotected status. 

8. Copies of Transcri~ts 

Dominion should contact the Court Reporter (Neal R. Gross & Co., 202-234-4433) well 

before the first day of the evidentiary session to arrange for the number of copies of the daily 

transcript it requires (the Staff is covered under the agency's existing court reporting contract) . 

C. Written Answers to Additional Questions 

On or before April 10, 2007, each party should submit short written answers or briefs 

addressing the following questions: 

A "set" consists of an original and two copies, plus any additional copies required 
under section ll.F.2.a above. 
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1. Legal Question. Dominion is seeking to build up to sixteen new reactors on a site 

where a different licensee currently operates two reactors. The parties argue that the Board's 

questions related to whether NRC's limits on the routine radiological effluents from the existing 

reactors and the proposed ESP apply on a per reactor, per license, per unit, or per site basis 

are "in large measure a moot point because the more restrictive requirements in Appendix I and 

40 C.F.R. Part 190 would apply." See Dominion's Response to the Licensing Board's February 

7, 2007 Order (Issuing Environmental-Related Questions) at 13. 

a. Please provide the legal authority for the proposition that "Under 40 CFR Part 190 

compliance with dose limits is assessed against the entire site and all sources of radioactivity 

and external radiation, regardless of the number of power plants." See Staff Answers to 

Environmental Questions: Exhibit B at 28. 

b. If there are two licensees on a single site and if each of them maintains its own 

radiological effluents below the requirements of Appendix I and 10 C.F.R. Part 190, but the total 

radiological effluents from the site exceed one or both of those site requirements, please 

explain the law as to whether and how either of the licensees is in violation of the regulations or 

their license. 

2. Legal Question. The NRC Environmental Justice policy states "lf the percentage in 

the impacted area significantly exceeds that of the State or the County percentage for either the 

minority or low-income population then EJ will be considered in greater detail." 69 Fed. Reg. 

52040, 52048 (Aug. 24,2004) (emphasis added). Here however, although the percentage of 

minority or low-income population in the impacted area appears to exceed the norm 

significantly, the Staff's Final Environmental Impact Statement does not consider EJ in greater 

detail. See Staff Answer to Board Environmental Questions: Exhibit B at 22. Please explain 

whether and how this complies with Executive Order 12898 and the NRC policy. 

3. Factual Question. The original notice of hearing in this proceeding stated that "the 

Director, Office of Nuclear Reactor Regulation (NRR), NRC, will propose findings on the 

following issues" and proceeded to specify two issues pursuant to the Atomic Energy Act and 
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one issue pursuant to the National Environmental Policy Act. 68 Fed. Reg. 67,489 (Dec 2, 

2003). The NRR staff issued a final safety evaluation report and a final environmental impact 

statement, neither of which seem to be signed by the Director or state that they represent his 

findings. Please cite and provide the documents whereby the Director of NRR made or 

proposed the three specified findings. 

D. Counsel/Representative Attendance Durina Evidentiaw Hearing. On or before April 

17, 2007, each party shall file a list of its counsel, authorized representatives, and witnesses 

who plan to attend the hearing. 

It is so ORDERED. 

FOR THE ATOMIC SAFETY 
AND LICENSING BOARD6 

Alex S. ~a r l i n  
ADMINISTRATIVE JUDGE 

Rockville, Maryland 

March 20,2007 

Copies of this order were sent this date by Internet e-mail transmission to counsel for 
the licensee, Dominion Nuclear North Anna, L.L.C. (Dominion) and counsel for the NRC Staff. 



In the Matter of 
DOMINION NUCLEAR NORTH ANNA, LLC 
(Early Site Permit for North Anna ESP Site) 

SIX FUNDAMENTAL QUESTIONS THAT ESP BOARD MUST ANSWER 
IN AN UNCONTESTED MANDATORY PROCEEDING 

The following are the six questions that a Board must answer when handling an uncontested 
proceeding for an early site permit. These are sometimes referred to as the "mandatory findings." These 
findings are required by (a) the notice that the Commission published in the Federal Register when it 
issued the Notice of Hearing, see 68 Fed. Reg. 67,489 (Dec. 2, 2003) regarding Dominion North Anna, (b) 
NRC regulations, including 10 C.F.R. 55 2.104(b) and 51.105(a)(l)-(3), and (c) the Commission's 
response to certified questions in Exelon Generation Companv, LLC (Early Site Permit for Clinton ESP 
Site), CLI-05-17, 62 NRC 5 (2005). 

1. Safetv Issue 1: The Director of NRR is obligated to propose a finding as to whether issuance of 
the ESP will be inimical to the common defense and security or to the health and safety of the 
public. 

The Board must decide whether the application and the record of the proceeding contain sufficient 
information, and the review of application by the NRC Staff has been adequate to support a 
finding that the issuance of the ESP will NOT be inimical to the common defense and security or 
to the health and safety of the public. 

2. Safetv Issue 2: The Director of NRR is obligated to propose a findinq as to whether, taking into 
consideration the site criteria contained in 10 C.F.R. Part 100, a reactor, or reactors, having the 
characteristics that fall within the parameters for the site, can be constructed without undue risk to 
the health and safety of the public. 

The Board must decide whether the application and the record of the proceeding contain sufficient 
information, and the review of application by the NRC Staff has been adequate to support a 
finding that, taking into consideration the site criteria contained in 10 C.F.R. Part 100, a reactor, or 
reactors, having the characteristics that fall within the parameters for the site, can be constructed 
without undue risk to the health and safety of the public. 

3. NEPA Issue: The Director of NRR is obligated to propose a findinq as to whether, in accordance 
with the requirements of subpart A of 10 C.F.R. Part 51, the ESP should be issued as proposed. 

The Board must decide whether the review conducted by the Commission pursuant to NEPA has 
been adequate. 

4. NEPA Baseline Issue 1: The Board must decide whether the requirements of Section 102(2)(A), 
(C), and (E) of NEPA and Subpart A of 10 C.F.R. Part 51 have been complied within the 
proceeding. 

5. NEPA Baseline Issue 2: The Board must independently consider the final balance among the 
conflicting factors contained in the record of the proceeding and must determine the appropriate 
action to be taken. 

6. NEPA Baseline Issue 3: The Board must determine, after considering reasonable alternatives, 
whether the ESP should be issued, denied, or appropriately conditioned to protect environmental 
values. 



ATTACHMENT B 

Dated March 20,2007 

Dominion Nuclear North Anna, LLC (Early Site Permit for North Anna ESP Site) 
Docket No. 52-008-ESP 

April 2007 Mandatory Hearing 
Exhibit List 

Party 
Exh. # 

1. This column should specify the category of the exhibit. The categories include ASQ (answers to safety questions), ASQ-E 
(exhibits attached to answers to safety questions), ASQ-A (affidavits to answers to safety questions), AEQ (answers to 
environmental questions), AEQ-E (exhibits to answers to environmental questions) , AEQ-A (affidavits to answers to environmental 
questions), PWT (prefiled written testimony), PE (prefiled exhibit), and EHPE (evidentiary hearing presentation exhibit). If an exhibit 
falls within multiple categories, all categories should be listed. In addition, if an exhibit is associated with a particular witness or 
panel, this should be indicated as well. 

Category 
and/or 

witness' 
Description 
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