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P-R-O-C-E-E-D-I-N-G-S1

8:30 a.m.2

MODERATOR RAKOVAN:  On the record.  Okay.3

We might as well go ahead and get things started.4

Good morning.  My name is Lance Rakovan.  I'm a5

Communications Assistant in the EDO's office here at6

the NRC and I'm going to be facilitating today's7

meeting.  I believe with the beeps that I hear means8

that additional people are joining us on the phone9

line.  So we'll let that happen a little bit and take10

care of some other business before we go to the phones11

and have people introduce themselves.12

I'm going to turn things over to Scott to13

welcome you to the meeting and then I'll go through a14

little bit on what to expect today.  So, Scott, if you15

would.16

MR. MORRIS:  Thanks, Lance.  First, let me17

welcome all of you including those of you on the phone18

to today's meeting.  This is the third in a series of19

public meetings we've had on this proposed rulemaking20

to amend the security requirements for power reactor21

facilities.22

My name is Scott Morris.  I'm the Deputy23

Director of the Division of Security Policy here at24

the NRC, a position I recently assumed, as recently as25
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a week ago.  My boss I would like to introduce, Trish1

Holahan, sitting over here to my right.  Trish is the2

Director of the Division of Security Policy here at3

the NRC and also Vonna Ordaz who was my predecessor4

who has moved on to the Office of New Reactors where5

she'll be embarked in a lot of new and exciting6

activities I'm sure.7

I guess at first I would like to just8

introduce the folks that we have here at the table9

from the NRC.10

MR. RASMUSSEN:  Rick Rasmussen.  I was11

involved with the construction of the proposed rule12

that's in front of you.13

MR. WEST:  Garmon West.  I'm the Branch14

Chief of the Licensing Personnel and Security Branch.15

MR. ZORN:  Good morning.  My name is Jason16

Zorn.  I'm from the Office of the General Counsel.17

MR. REED:  I'm Tim Reed.  I'm from Nuclear18

Reactor Regulation Office and we're the process owners19

for rule-making and I'm assisting my colleagues in the20

Security Office in putting this rule out.21

MR. GORDON:  Dennis Gordon from NSIR's22

rule-making branch.23

MR. MORRIS:  All right.  Thanks, Dennis24

and of course, there's a number of other key players25
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associated in the development of this rule-making in1

the audience here from the staff.2

I guess just to sort of kick things off3

here and I know we have a very aggressive agenda.  So4

I'm not going to take up too much time, but just to5

point out the obvious.  This rule-making has been a6

long time in coming.  It's a tremendous undertaking.7

It's very important to us and I believe to the8

industry and overall the security of the nation's9

nuclear power plants. 10

Our principal objective in developing this11

rule-making is, well there are several.  One of them12

is to establish in regulations publicly-available13

regulations the requirements that we issued by order14

after 9/11 and there were a number of orders that we15

issued subsequent to 9/11 to enhance the security16

posture at the nation's nuclear facilities.  So this17

rule-making in large measure is our opportunity to18

capture those requirements that were issued by order19

in the regulations.20

In addition, they also reflect some21

lessons learned and some insights that we've gained22

through the course of implementing some of the23

requirements over the last several years.  Further,24

the Energy Policy Act fo 2005 mandated certain things25
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be considered by the NRC and gave the NRC some new1

authority in some arenas, in particular, the ability2

for us to authorize licensees who request it the use3

of enhanced weaponry, namely, automatic weapons at4

their sites which previously has been unavailable.5

Further, other objectives of this rule-6

making were to address some petitions for rule-making7

that we've received over the years, over the last8

couple of years, and I guess, finally, to establish a9

clear regulatory framework for the number of new10

reactors that are being proposed and for which we are11

preparing to receive applications for here in the12

coming years.13

That's a lot to accomplish.  It's a very14

large rule and our intent today is to facilitate a15

discussion with those of you in the audience,16

including the industry and interested public17

stakeholders, members of other government agencies,18

both state and federal, to provide enhanced19

understanding of the intent of the rule, the20

regulatory analysis, the statements of consideration21

that went into the specific provisions of the rule, to22

talk a little bit about the things in the rule that23

are new that have not been in our regulations24

previously and to address any questions that you may25
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have.  In addition, we're hoping that through the1

course of today's dialogue that you will be able to to2

the extent that you have formal comments you wish to3

make on this rule that today's discussion will enhance4

the clarity of our intent and perhaps better inform5

the comments and questions that you have.6

With that, I would like to turn it back7

over to Lance to continue to facilitate the meeting.8

I know we have a very aggressive agenda.  So thank you9

and welcome and I'm looking forward to a productive10

discussion today.  Thank you.11

MODERATOR RAKOVAN:  Thanks Scott.  I just12

wanted to go over a few ground rules before we get the13

meeting started and kind of go over what to expect14

today.  As Scott was saying, our purpose here today15

basically is to take your questions and hope clarify16

any questions or misunderstandings you might have17

about the rule so that you can make better formal18

comments in turns of the rule-making.19

If you take a look at the agenda, we've20

tried to kind of block out the rule in several21

different sections and essentially we're just going to22

go through the rule and see if there are any questions23

on any particular aspects.  What I would like to do is24

since we essentially have two groups participating in25
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this particular meeting, we have the group that's1

physically here at the meeting and we have a number of2

stakeholders who have called on the bridge line, what3

I'm going to try to do is toggle back and forth, if4

you will, open it up to one group first, say the group5

on the phone, see if they have any questions and then6

once we've taken care of their questions if they have7

any open it up to those here.  Hopefully, that will8

allow us to more or less get through everyone's9

questions and stay focused and not have to worry about10

people interrupting each other, especially because it11

gets a little complicated when you have phone people12

and people who are present trying to interact and ask13

questions at the same time.14

We're going to stick only to publicly-15

available information in this meeting for discussions16

of course.  If you ask a question that veers into a17

realm that we're not allowed to discuss in the public,18

we'll shut that down.  I can guarantee that. 19

There are a couple reasons that I'm going20

to ask that we only have one speaker at a time.  The21

first is that we have a transcriber.  We are22

transcribing this meeting and the transcription will23

be posted on the website for information,24

specifically for those of you who are here, if you25
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missed something or want to make sure you fully1

understood a comment someone made and also, of course,2

for people who can't attend or listen in today.   When3

you come to the microphone or if you're going to make4

a comment if you could identify yourself and the group5

that you're with that will help both the transcriber6

know who's speaking and also the people on the phone7

know who's speaking.8

For those of you who are here present in9

the room, we have a podium set up.  If you could just10

come to the podium if you have a question and like I11

said just identify yourself, that way we can make sure12

that only one person is talking at a time.  For those13

of you who are listening on the bridge line, when we14

go to the bridge line to make comments if you could15

just say your name, I'll do my best to try to go with16

who I hear first and go with comments.  I ask your17

patience because if I have three or four of you pipe18

up at the same time that might be a little difficult,19

but I'll try to get around to getting all of you.20

Again, just trying to keep everybody21

focused, I'm going to do my best to keep people on22

time.  But if we have a specific topic that takes a23

little bit of discussion, more than we expected, we'll24

see what we have.  We can always come back to it at25
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the end of the meeting if we have a little extra time.1

But I'm going to try to stick to the agenda because we2

have a lot of ground to cover today.3

We're going to have different NRC people4

at the table for each of the topics because each part5

of the rule has different people that helped put it6

together and are the skilled and knowledgeable people7

on it.  When we start a new panel, I'm going to go8

around the table and have everybody introduce9

themselves or, in some cases, reintroduce themselves10

just again so that everybody here and everybody on the11

phone is aware of who's sitting at the table.12

Again, the transcript will be posted after13

this meeting.  It will be for information.  Just in14

case you missed a comment or you want to get better15

clarification on what someone said, that will be there16

for you.  In terms of trying to reduce the level of17

noise, if people could turn off their cells or beepers18

or at least put them on vibrate, I'd appreciate that.19

Those of you on the bridge line, if you could make20

sure that your phone is muted when you're not21

participating in discussions, we would appreciate that22

too.  That gets rid of a lot of background noise.23

I've been talking a lot about the phones24

and I know we have almost 20 stakeholders that were25
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planning in to call.  I wanted to do a quick check so1

we can see just who has called in at this point.  So2

if people on the phone could identify yourselves and3

the group that you're with, that would help us out.4

(Off the record telephone discussion.)5

MODERATOR RAKOVAN:  I apologize for this,6

guys.  I do not know what happened here.  Yes, this7

will be on the transcript so you can see what the8

discussions were.  I'm sure this is very pertinent to9

the rule.10

For those of you who didn't sign in when11

you come in, please do so.  This helps us keep track12

of who attended the meeting but also gives our13

transcriber proper spelling of your last name and such14

in case you make a comment.15

I think we're reconnecting to the bridge16

line at this point.  So it might take a moment.  I17

apologize for the delay.  I don't know what happened18

there.  Is there anything else that anybody wants to19

say while we're waiting to reconnect to the bridge20

line?  Anything that I may have missed in my21

introduction?  All right.  Again, I apologize for the22

delay.  If you have a question, I'm going to ask you23

to come to the mike.  Okay.  Not worth the effort.24

MR. MORRIS:  This is awkward, Lance.25
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MODERATOR RAKOVAN:  Yes, it kind of is.1

I don't know whether I should start doing some kind of2

American Idol performance.3

MR. MORRIS:  Why don't we just launch into4

the agenda.5

MODERATOR RAKOVAN:  Yes, I don't know how6

long this is going to take.  We can always break once7

we do.8

MR. MORRIS:  Absolutely.9

MODERATOR RAKOVAN:  So I'll turn that back10

over to you guys and we have gentleman approaching the11

podium.  So let's see what he has to say.  If you12

could identify yourself and your group.13

MR. WALTERS:  Doug Walters with NEI.  A14

quick question on the transcript.  How quickly will15

that be available do you think?16

MODERATOR RAKOVAN:  Do we know what we had17

the contractor signed up to?  I would think it would18

probably be within a week.  I know when we hire a19

transcriber we have an option of how quick.20

MR. MORRIS:  During one of the breaks21

we'll check, okay, because I feel like we owe you a22

clean answer on that?23

MODERATOR RAKOVAN:  I'm going to go check24

in the room to see if you guys want to go ahead and25
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get started.1

MR. MORRIS:  We're going to go ahead and2

get started.  I'm going to turn the meeting over to3

Mr. Rick Rasmussen to my left who is going to walk us4

through the first part of the rule.5

MR. RASMUSSEN:  Okay.  Thanks a lot,6

Scott.  Just a brief history of the rule in case you7

missed the early days.  This was first released in the8

Federal Register October 26, 2006 for a 75-day public9

comment period.  The rule has been extended twice and10

public comments are now due by March 26, 2007.11

The rule does a lot of things.  It amends12

sections of 73.55 which are the requirements for the13

protection of the power reactors.  It amends 73.5614

which is access authorization, 73.71 reporting, the15

Appendix B which is the training and qualifications of16

the guard force.  Appendix C covers the licensee17

Safeguard contingency plans.  Appendix G is more on18

reportable safeguard events.  And it adds three new19

section. 73.18 and  73.19 which enact the Energy20

Policy Act provisions for the enhanced weapons and21

73.58 which is the answer to a petition for rule-22

making regarding the interface between safety and23

security.24

So that said, we're going to start this25
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rule, try to be somewhat systematic about this.  We'll1

go through 73.55 and in the package, that starts on2

the Federal Register notice page 62684.3

MODERATOR RAKOVAN:  Rick, I'm going to4

jump in real quick just to see if there's anyone on5

the bridge.  Did we reconnect properly please?6

(Multiple answers.)7

MODERATOR RAKOVAN:  Do you just want to go8

ahead and go with it?  All right.  Let's run with it.9

Okay.  Go.10

MR. RASMUSSEN:  Okay.  The 73.55, the11

major attributes that were included in this revision,12

the concept of defense-in-depth.  We've expanded some13

requirements for a single act.  We've added an insider14

mitigation program.  Requirements for video capture15

technology and uninterruptable power for the CAS and16

SAS equipment.17

MR. GORDON:  You might want to explain18

what a CAS and SAS is.  The Central Alarm Station and19

Secondary Alarm Station.20

MR. RASMUSSEN:  Thank you.  And we'll go21

through all these section by section when we get22

there.  Equivalent alarm stations for new reactors.23

It addresses water-borne vehicles, cyber-security,24

additional clarification for requirements on the25
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under-controlled area, provides requirements for1

licensees that choose to use mixed-oxide fuel and2

addresses the petition for rule-making 73.11.3

So if we look at the rule, to start at the4

beginning, Section (a) is really the introduction and5

implementation paragraphs.  Starting at (a)(5) and6

(a)(6) are specific to new reactors only and this is7

where we bring in the CAS/SAS equivalency for the new8

reactor fleet and that was something that was not9

initially required for the old reactors.  We have a10

term that we will introduce later on called11

"functionally equivalent."  But we've changed our12

strategy a bit for the new reactors.13

Does anybody have any discussion on14

Section (a)?15

(No response.)16

MODERATOR RAKOVAN:  No one on the phones17

as well?18

MS. DECKER:  I have a question.  Does this19

mean this is the only time we're going to talk about20

the things you just mentioned?  Or are you going to go21

into it in depth later?  Excuse me.  Rochelle Decker22

from California.23

MODERATOR RAKOVAN:  Okay.  I think this24

would be a good time to ask a question if you had one.25
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Ms., did you have a question?1

MS. DECKER:  My question is do you think2

you're going to do things different *** 8:48: 11 than3

***4

MODERATOR RAKOVAN:  I'm sorry.  We've5

having a very difficult time understanding you.  We6

seem to have additional problems with our microphones7

at this point.8

MR. MORRIS:  We're getting an echo.  The9

other people on the line are getting an echo on the10

phone as well and also from the people in the room.11

MODERATOR RAKOVAN:  We're going to look12

into that.  Ms., if you could identify yourself and13

try your question one more time, we'll see if we can14

understand you enough to answer it.15

MS. DECKER:  This is Rochelle Decker from16

the Alliance of Nuclear *** 8:48:48 in California.17

And I can hear the echo too.  Sorry.18

MODERATOR RAKOVAN:  That's all right.19

MS. DECKER:  I was wondering if what20

you're saying is that there's a new robust model that21

the NRC is going to *** 8:49:05 and I was wondering22

*** 8:49:1023

MODERATOR RAKOVAN:  I'm sorry.  You're24

breaking up to the point that we can't understand your25
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question.  Give us a chance.  I'm going to see if I1

can have the bridge A/V people figure out what's going2

on.  I sincerely apologize.  We've been having3

problems all morning.4

MS. DECKER:  Hopefully not with the5

nuclear plants.  Thank you.6

MODERATOR RAKOVAN:  Let's see if we can7

take care of the problem and then we'll get back.8

Okay?9

MS. DECKER:  Sure.10

MR. RASMUSSEN:  Okay.  Section (B) which11

is the general performance objectives and12

requirements, this section was rewritten in a little13

different style of language.  Section (B)(3) is where14

we address the single act for the first time and15

that's a requirement to protect against a single act16

as bounded by the DBT.17

Section (B)(4) is a new requirement that18

brings in the concept of defense-in-depth by requiring19

diverse and redundant equipment.  The (B)(7)(I) and20

(ii) are new requirements regarding the insider21

mitigation program and are there any discussions that22

we would want to have on Section (B)?23

MR. ROSANO:  Yes.  Dick Rosano from U.S.24

Protect.  And I'm just going to raise it.  It's not so25
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much a question but a comment because it sort of1

reappears throughout the rule.  But it's in (B) where2

the phrases "core damage and spent fuel sabotage"3

first appear.  In this case, they're linked with an4

"and" and throughout the rule in a number of5

instances, those two phrases are linked variously by6

"and" and "or."  So I'm going to ask the staff to7

address that at some point during the meeting because8

clearly those two connectors can have very different9

meanings in legal space.  Thank you.10

MR. RASMUSSEN:  Thank you, Dick.  Jerry.11

(Off the record comments.)12

MR. SIMMS:  Jerry Simms, let me help the13

lady out on the phone and go back and just ask you to14

explain the difference between --15

MODERATOR RAKOVAN:  Could you identify16

yourself, sir?17

MR. SIMMS:  Sir?18

MODERATOR RAKOVAN:  Could you identify19

yourself please.20

MR. SIMMS:  Thank you, Lance.  Keep me21

straight.22

MODERATOR RAKOVAN:  Keeping you honest.23

MR. SIMMS:  Jerry Simms, Southern Nuclear24

Operating Company, also representing the Rule-making25
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Task Force for NEI.  And I'll be talking several1

times.  So from now on, I'll just say this is Jerry2

Simms.  Okay?3

Can Dennis or Rick, one of you guys,4

explain the difference between "equivalent5

capabilities" and "functional equivalent capabilities"6

so that once we get over to INDIGO-4, that's I-4,7

INDIGO-4 applies to the operating fleet, the existing8

fleet, and the (a) section whichever one it was9

(a)(6)(ii) was just applicable to new plants.  So help10

us to understand what the difference in those two11

terms are.12

MR. RASMUSSEN:  Sure.  It gets to a13

performance-based element.  Our intent was for the14

existing plants, they have to be able to carry out the15

functions as described in their plans from either16

alarm station and it can use various types of17

equipment.  There is new equipment that's been18

installed over years, old equipment.  We don't expect19

that these alarm stations because they were never20

required to be the same from the beginning.  I mean21

our current regulations allowed them to be built way22

outside of the fence and all kinds of differences.23

But they have to be able to control, implement the24

safety plan from either station.25
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For the new plants, we're requiring that1

they're both built within the protected area and2

they're equivalent in their equipment and3

capabilities.  It's a much clearer requirement4

starting from a new plant and a clean slate.  The5

functionally-equivalent was addressed to allow for the6

old plants to comply but not being something that was7

just physically impossible to comply with.8

MR. SIMMS:  So to read what you said,9

equivalent means everything that can be done from one10

alarm station has to be also done from the other.11

MR. RASMUSSEN:  Correct.12

MR. SIMMS:  Okay.  And then --13

MR. RASMUSSEN:  Everything that's required14

to be done from one would be required to be done from15

the other.16

MR. SIMMS:  Required by the regulation.17

MR. RASMUSSEN:  Correct.18

MR. SIMMS:  Okay.  And functionally-19

equivalent is just those items that are listed in20

INDIGO-4 that fits that category and those do not have21

to be exactly designed into the capabilities of both22

alarm stations as long as you can accomplish the23

function that's needed to support that particular24

element.25
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MR. RASMUSSEN:  Through the implementation1

of your plan.2

MR. SIMMS:  Okay.  All right.  Now I'm3

into (b).  Is that okay?4

MR. RASMUSSEN:  Okay.5

MR. SIMMS:  (b)(4), if we read (b)(4)6

which says "the physical protection program must7

include diverse and redundant equipment, systems,8

technology, programs, supporting process, processes9

and implementing procedures" that's a pretty10

significant standard.  If we read the SOCs, the SOCs11

clarify it that you're really looking for defense-in-12

depth.13

But since the SOC, the Statements of14

Consideration, are not part of the rule, if you take15

those words and apply them literally, it's a higher16

standard than what we do with the safety-related17

portion of the plant.  If I had to apply that to my18

house, I would have to have two water heaters.  One of19

them would be electric.  One of them would be gas.  Or20

I'd have to have two air conditioning systems.  One of21

them would be using one technology and the other one22

which is the redundant one have to be diverse and use23

another technology.24

So I'm not sure it was the Agency's intent25
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to require that we have our security systems and our1

processes and our implementing processes are redundant2

and diverse.  So was that the intent for this?3

MR. RASMUSSEN:  The intent of this was not4

to produce a completely diverse and redundant system5

for every attribute of your security plan.  However,6

we want to make sure that the security plans don't7

focus on a single methodology or a single way that the8

plan is implemented such that there's no backup if9

that element fails.  So I understand your point and10

certainly we look forward to the comment to allow us11

to focus on clarifying that.12

MR. SIMMS:  Yes.  The words will need to13

change if that's the intent.  That's all of (b) that14

I have.15

MR. RASMUSSEN:  Thank you. 16

MODERATOR RAKOVAN:  Are there any other17

questions here in the audience or we'll take a shot at18

the phone.  I can tell you that we're working on19

getting something to replace the system we're using20

now.  So hopefully, we'll be up to regular running21

standards fairly soon.  But if anyone on the phone has22

a question and they want to take a shot, hopefully23

we'll be able to understand you.24

MS. DECKER:  I have one.  I was kind of25
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wondering.  Where you just saying we were supposed to1

have an introduction somewhere.2

MODERATOR RAKOVAN:  Yes.  I think we're3

going to hold off on that until we get the other phone4

system up and running.  We're still having a difficult5

time understanding you.6

PARTICIPANT:  -- redundancy system.7

MODERATOR RAKOVAN:  Sorry, guys on the8

phone.  But we're working on getting a surer phone9

down here that will hopefully take care of the problem10

that we're having.11

MS. DECKER:  Okay.12

MODERATOR RAKOVAN:  So save your13

questions.  I promise you that we'll give you ample14

time to ask them.  Rick.15

MR. RASMUSSEN:  Okay.  Continuing on,16

we're on Section (c).  This starts on page 62690.17

Section (c) provides the requirements that need to be18

included in the site security plan and we don't19

consider any of these to be new requirements.  Does20

anyone want to talk about Section (c)?21

MR. LYMAN:  Edwin Lyman from the Union of22

Concerned Scientists.  I have concerns about the23

proposal to maintain the implementing procedures. 24

Security implementing procedures is a body of25
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documents which are not required for Commission1

approval.  I don't believe that every implementing2

procedure necessarily needs to receive Commission3

approval, but I think there is a subset that from my4

experience with one NRC security issue in particular5

that it would be sensible for, for instance, the6

contingency response procedure, the armed responder7

procedures, to be Commission approved.8

There is no point in waiting until the NRC9

force-on-force test to start to learn that there are10

flaws in the armed responder procedures and there's no11

reason why the staff should not evaluate those armed12

responder procedures a priori to make sure that they13

make sense and then discover at the time of the force-14

on-force inspection that there are significant flaws15

in the armed responder procedure.16

So I would recommend that a subcategory of17

implementing procedures be designated as incorporated18

into the NRC approved physical security plan including19

armed responder procedures.  Thank you.20

MR. RASMUSSEN:  Thank you.  Did you want21

to comment?22

MR. ZORN:   Can I just make a general23

point at this point?  Just so --24

MODERATOR RAKOVAN:  Could you identify25
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yourself please?1

MR. ZORN:   Yes, I'm sorry.  Jason Zorn,2

Office of the General Counsel.  Just because it's not3

clear to this point.  The purpose of this meeting is4

not to receive public comment on the rule to be5

considered in the rule-making.  It's to inform6

questions that you may have during the meeting and to7

ultimately inform your comments, your written8

comments, to be submitted to the NRC.  I think we've9

sort of said that sort of indirectly throughout the10

meeting.  But just make sure that once you've made11

your statement or question that you incorporate that12

into ultimately your written comment that you're going13

to submit on the rule so we can consider that14

appropriately.15

MR. MORRIS:  This is Scott Morris.16

Because this is intended to be a discussion to clarify17

and I respect Mr. Lyman's comment, I think it's18

probably worth spending a minute or two talking about19

why.  I mean, this was a conscious decision and I20

think it might be appropriate at this point to at21

least talk about why the implementing procedures to22

which you refer were not captured as a part of the23

requirements for prior NRC review and approval.  Take24

a shot at that, Dennis.25
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MR. GORDON:  This is Dennis Gordon.  The1

allowance to not review the procedures is a current2

requirement that we did not have an intention to3

change.  We believe the process is in place to verify4

the adequacy of the procedures.  The plan is in place5

where the licensee describes their overall plan to6

deal with contingency events.7

Procedures provide or contain operational8

details that are site-specific.  So for us to review9

it on paper at Headquarters, any element that may or10

may not be deficient would not necessarily be readily11

identifiable to the staff until we actually go out and12

watch the implementation of that procedure.  If the13

inspection or the force-on-force determines that the14

procedure is inadequate, then the measures are in15

place in the proposed rule for changing those16

procedures.17

MR. MORRIS:  Is it -- I apologize.  I'll18

admit that I haven't read every one of the statements19

of consideration in the rule-making.  But is it20

unclear, Dennis, in our statements of consideration21

that that was why we excluded that requirement or22

continued to exclude that requirement?  Is it clear in23

the statements because I think that's part of the24

issue here and probably one of the reasons why the25
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question is being asked?1

MR. GORDON:  It was intended to be clear.2

Taking the existing requirements and more or less3

reiterating them, albeit maybe in a repackaged way.4

MR. MORRIS:  Let me restate the question.5

We're simply continuing past policy with respect to6

this particular point that Mr. Lyman is raising.7

MR. GORDON:  Yes sir.8

MR. MORRIS:  I don't know what the9

statements of consideration said the last time we did10

this rule-making 20 or 30 years ago.  So to the extent11

it's not clear there and it's not clear here, I think12

we would -- The point is that if we can clarify our13

basis for not requiring licensees to submit14

implementing procedures, albeit they could be a15

subset, it might be worth pointing out if we haven't16

done so already.17

MR. RASMUSSEN:  All right.  Moving on.18

MODERATOR RAKOVAN:  Hold on.  It looks19

like we have another.20

MR. SIMMS:  This is Jerry Simms again.21

I'm still employed by Southern Nuclear Operating22

Company currently.  I have two questions on (c)23

section.  (c)(6)(iii) it's talking about the level of24

detail in the implementing procedures.  It says that25
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it has to "contain the specific actions to be taken1

and decisions to be made by each position of the2

security organization to implement that approved3

security plans."  To incorporate that level of detail4

into our implementing procedures is going to be an5

extensive rewrite of our procedures.  Why wasn't that6

extensive burden analyzed as part of the regulatory7

analysis?8

MR. RASMUSSEN:  Okay.  Do you want to --9

MR. GORDON:  Yes, this is Dennis Gordon10

again.  It's our belief that the requirement for the11

implementing procedures to detail these particular12

pieces of information was already a requirement.13

There is no intent to expand that.  The word14

"specific," I'm not sure where the angst may be other15

than maybe the word "specific."  There is no intention16

to increase that burden.17

MR. SIMMS:  We have to read the words in18

the regulation just like they're written and in the19

absence of guidance or in the absence of the SOCs20

explaining to us what those words mean and even once21

we get into compliance space, if the words stay22

exactly the way they're written, we have to read them23

as they currently read.  I'm telling you that would be24

an extensive rewrite of our implementing procedures25
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because decisions are dynamic and a lot of the actions1

cannot be forethought and cannot be documented in2

those implementing procedures.3

Yes.  And Brian just pointed out that the4

SOC says that this is an add to the regulations, not5

a restatement of the existing regulations.6

MR. MORRIS:  Okay.  I see now.  Thanks.7

MR. SIMMS:  Okay.  And by the way, I have8

read every word of SOCs and every word of the draft9

rule, Scott.10

MR. MORRIS:  Good.11

MR. SIMMS:  It took a long time to do it,12

but I have.13

MR. MORRIS:  Just I want to add a point14

that, Jerry, and to address Mr. Lyman's comment also,15

the implementing procedures, Jerry, as you well know16

and perhaps others don't know are the subject of our17

oversight program and I think Mr. Lyman alluded to18

that and it's the force-on-force program.  But our19

baseline inspection program does offer us the20

opportunity and, in fact, is a requirement of our21

program to examine these procedures as well as the22

implementation and effectiveness of these procedures.23

So the intent of the rule isn't designed24

to be performance-based, to set the high bar in25
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performance expectation, while the specific details of1

implementation are left to individual licensees to2

determine what's the most appropriate way to meet that3

requirement without being unduly burdensome.  Assuming4

that implementing procedures are submitted for NRC for5

our review and approval, then they would be a license6

requirement and it would afford the sites less7

opportunity to adjust those procedures as conditions8

of change at the site.  So a lot of our intent there9

in the performance-based regulation world is to allow10

some degree of freedom on the part of the licensees.11

But again, they're clearly the focus of our inspection12

and oversight program.13

MR. REED:  This is Tim Reed from NRR.  I14

just wanted to make a general comment and this goes15

throughout this entire package.  This comment that16

Jerry just had is excellent.  This is actually what we17

were looking for when we put this thing out there for18

comments.19

There are areas in this package where we20

are intending to go beyond the orders to have new21

requirements.  I think it's pretty clear and, of22

course, we want to have the best information on those23

requirements that we can get in terms of the policy24

impacts and burden and we want to obviously have that25
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available to the Commission to support their decision1

ultimately on those.  And there are other portions of2

this rule-marking package where we do not intend to go3

beyond what's out there and we made our written rule4

language with the SOC appropriately.5

So when we get these kind of comments,6

this points us in the right direction and helps us7

clarify the inspection.  I'm sure we'll be able to8

improve this greatly from proposing the final.  I mean9

this is what we're looking for.10

MR. WALTERS:  Doug Walters from NEI.  Will11

the staff provide us a list of which sections in this12

rule are in the category of what you just said, I13

mean, "our intention was to go beyond the order or14

it's in that category of," I forget the terms you used15

in the rule, "lessons learned"?16

MR. RASMUSSEN:  Doug, we're providing17

those right now.  As I'm going through the sections,18

I'm telling which are the new sections that are being19

added.20

MODERATOR RAKOVAN:  That was Rick21

Rasmussen by the way.  I'm sorry. I was just22

clarifying for those listening on the phone that was23

Rick.24

MR. WALTERS:  What's the category of the25
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provision that Jerry just read?1

MR. RASMUSSEN:  The provision that Jerry2

just read we did not intend to be a new requirement.3

So we will based on his comment when we receive it be4

looking at that harder.5

MR. REED:  This is Tim Reed.  Also I'll6

just add to the comment Rick just made.  We, in the7

reg analysis, attempted to in large blocks show where8

the new requirements were.  Now you can't map those9

one-for-one because a lot of these times there are a10

little pieces of rule packaged up into one big piece11

in that reg analysis.  But those were the big chunks12

that we identified as truly being new.  So that's one13

area.14

And when Rick goes through, I think, today15

it will help provide probably a finer level of detail.16

So hopefully, that will help you in that respect.17

MR. SIMMS:  All right.  Thanks.  This is18

Jerry Simms again.  Where most of our questions are19

going to come from today, we're not commenting today.20

Just like Scott pointed out and just like Jason21

pointed out, we're not here to comment.  We have a lot22

of comments relative to the language and how that's23

being transformed into performance base and we have24

comments on whether or not you think a new requirement25
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is a new requirement and whether we think it's a new1

requirement.  We have a lot of comments on that, but2

that's not why we're here today.  We're here today the3

way we understand the public meeting which is to ask4

questions and that's all we're doing is asking5

questions, trying to understand where some of the6

requirements came from without characterizing as new7

or expanded or improved or whatever.8

The next question I have is --9

MR. MORRIS:  Jerry?10

MR. SIMMS:  Yes sir.11

MR. MORRIS:  This is Scott Morris.  I12

think, speaking on behalf of the staff here, that the13

intent was where there was language that was different14

from the previous regulations and to the extent it was15

intended to be a new requirement, it's my16

understanding that we took pains to ensure that the17

statements of consideration in the reg analysis18

specifically pointed that out.19

To the extent -- I respect the comment and20

in the spirit of trying to clarify and address the21

issue that you raise so that the written comments that22

gets submitted is fully informed, I just wanted to23

point that out.  I think the attempt on the part of24

the staff once again was to highlight in the25
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statements exactly where we had intended specifically1

this to be a new requirement and where we don't say2

that, the intent you can assume was to essentially3

maintain the language or the intent behind the4

language before.5

I also respect your comment about you have6

to live to the specific word in black and white as7

part of the language and you're not regulated to the8

statements of consideration.  So I respect that9

comment as well.10

MR. SIMMS:  Before I go to the next11

question, we did a word search on the SOCs where12

you've said whether or not it was an additional13

requirement and just for 73.55 that's 176 times you14

said that this was an additional requirement.  We15

understand a lot of that is just the administrative16

reformatting of the rule.17

But the things that we're asking questions18

about today are those that have significant impact on19

us because they are changing the way we do business20

today, the way our systems are structured today, the21

way our approved security plans are written today, the22

way we carry out our strategies today and the way that23

we manage the protection of these plants.  It is24

having a significant impact on them.  That's the only25
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ones that we're pointing out today.1

MR. MORRIS:  I understand.2

MR. SIMMS:  And there are a lot of those.3

MR. RASMUSSEN:  And we appreciate that,4

Jerry, and really for those may not fully appreciate5

it, you have to go back to the original regulations,6

following the events of 9/11, the significant efforts7

of the Commission to issue a series of orders that8

require you to do things, then all the work that went9

into developing the security plans that are in place10

today and even the things that we've learned since11

implementing those plans.  That establishes the state12

of the world today as you know it.13

When we use the word "new" throughout14

this, we really were forced to go back to the oldest15

requirements that were on the books.  So it's not easy16

in this type of format to capture the things that were17

implemented through order.  That's what we're trying18

to get to today by telling what's truly above and19

beyond where we think you are today.20

MR. SIMMS:  I understand that, but also we21

have incorporated all the order requirements.  We've22

incorporated advisory requirements into the way we do23

business today.  And this rule is taking us way beyond24

that.  Those things that have taken us further into25
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different areas is having an impact on what we're1

doing.2

I was here Tuesday for the Commission3

briefing.  The word "stability" was mentioned many4

times and we're just two and a half years into having5

a brand new security plan that was completely6

rewritten to incorporate all the orders, to change our7

whole training scheme, to address a brand new training8

regime that we have to address, to change all of our9

access authorization programs, to implement all the10

new access authorization and I just could just go11

through a whole other list that I won't take up the12

time to do.  But all of those things we're in the13

process of refining all that now and this is going to14

take us into another cycle that will require us to15

back up, look at what we're doing, revise our security16

plans, revise our programs, revise our strategies, our17

training regimen, the whole smear and we're not even18

real solidly into what we implemented back in October19

2006.20

MR. MORRIS:  Jerry, I think -- This is21

Scott Morris.  I think the real part of the issue22

here, in fact it's probably a significant part of this23

issue and I know we need to move on, Lance, is the24

orders as you know, Safeguards information, can't go25
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into detail, but in many cases were very prescriptive1

in terms of the requirements that we imposed and their2

very nature was Safeguards.  The rule language3

obviously cannot be Safeguards.4

In addition, it was our attempt to make to5

the extent where it was possible them more performance6

base.  (1) By altering the language and dumbing it7

down, if you will, it's probably not the appropriate8

term, but to allow the language to become sufficiently9

less specific and more generic to account for the fact10

that we have to take what is a prescriptive Safeguards11

requirement in an order and make it available for12

meaningful public comment was quite a challenge and I13

think it could very well be that a lot of your14

comments, and again I respect what you're saying and15

I don't disagree, is in part and perhaps in large16

measure due to the process that we had to go through17

to move it out of this Safeguards realm and into a18

publicly-available rule-making language realm.19

But again, I think through the course of20

the discussion today and addressing your written21

comments when we receive them, we'll be able to22

clarify perhaps more definitively where we intended23

something to be new, intentionally new and different,24

and where it was intended to simply incorporate25
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requirements that were already in place.1

MR. SIMMS:  We recognize the challenge and2

we appreciate all the work that went into the rewrite.3

MR. MORRIS:  But your point is not lost.4

MR. SIMMS:  Next question.  (c)(6)(iv)(C)5

"ensure that changes made to implementing procedures6

do not decrease the effectiveness of any procedure to7

implement and satisfy Commission requirements."  There8

are thousands of procedures at an operating nuclear9

plant and Security does not have the knowledge to10

review all those procedures and to review all those11

procedures every time a security procedure changes12

would be a significant impact on our organization and13

the needed resources and the knowledge level to do14

that.  I don't think that was the intent for those15

words, but that's what the words say.  And this was16

not again analyzed in the regulatory analysis.17

MR. GORDON:  I can answer that one.  The18

intent for this, this is Dennis Gordon, requirement as19

all the requirements contained in these proposed rules20

would be the security procedures.  We're not trying to21

get into operational areas other than where there's22

some specific language to that nature.23

MR. SIMMS:  We thought that was the case,24

but again we just read the words.25
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MR. MORRIS:  That's a good comment.1

MR. SIMMS:  That's all of (c).2

MR. MORRIS:  Lance, any luck out there?3

MODERATOR RAKOVAN:  We're trying to figure4

out how to get things worked out with the phones.  I5

don't know what the hold-up is to be honest with you6

and I sincerely apologize to those who have called in.7

We are trying to fix the problem, but it's a lot8

longer than I would have liked.  Unfortunately, I9

think we're just going to have to press on and I10

promise to the people on the phones we will loop back11

and give you a chance to do questions regardless of12

what we've covered already.13

MR. RASMUSSEN:  All right.  Rick Rasmussen14

again.  Section (d) covering the Security organization15

and this is starts on page 62693.  The basic functions16

of the security organization are described here and17

there is one new requirements at the very end,18

(d)(5)(vi) that really applies for people that choose19

to employ the enhanced weapons provisions and it20

clarifies the fact that the enhanced weapons will21

reside with the licensees and not with a contract22

guard force.  Does anyone have any discussion items23

for Section (d)?24

MODERATOR RAKOVAN:  We have a gentleman25
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approaching the podium if you could give him a moment.1

MR. RASMUSSEN:  Dick Rosano, taking the2

long way around.3

MR. ROSANO:  Dick Rosano from U.S. Protect4

and again in the spirit of not necessarily giving you5

comments but just asking a clarification.  This is an6

area in which it refers to detecting unauthorized7

activities within any areas of the facility and8

there's no suggestion as to impact on radiological9

issues or radiological sabotage and going back in10

history, of course, in security, we got away from11

industrial sabotage and went to radiological sabotage12

for many years.  It was 1978.13

So it would seem to me that the intent14

here is that the reference to "any area" refers in15

some way to the safe operation of the plant, but it16

doesn't say that.  And it could suggest anything17

including out in the isolation zone, out in the owner-18

controlled area or any area.  So I would like some19

clarification on that.20

MR. RASMUSSEN:  Dennis, do you want to try21

that one?22

MR. MORRIS:  He's on page 62693 in about23

the middle, (d)(1), I presume.24

MR. GORDON:  That is intended to --25
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MODERATOR RAKOVAN:  Dennis, could you1

please just -- Sorry.2

MR. GORDON:  This is Dennis Gordon.  What3

this is supposed to address would be the need to4

detect unauthorized activities that would have an5

effect on the safe operation or would require the6

licensee to initiate their defensive strategy,7

basically, a generic, overall requirement consistent8

with the orders where we wanted application of certain9

measures in the OCA to provide such detection and10

basically early warning to allow the licensee time to11

implement their defensive strategy.  That's what this12

is entailing, just simply that they're supposed to13

look into the owner-controlled area or within any area14

and it's intended to make that expansion out of the PA15

and into the OCA in a generic sense.16

MR. ROSANO:  Then let me offer another17

clarification that you'll have to consider.  The word18

"unauthorized" then would have to be clarified because19

it suggests activities, authorized or unauthorized, in20

the specific area you're talking about.  And so if we21

get beyond areas that are significant to the safe22

operation of the plant which of the activities are not23

authorized?  It gets into very loose space without24

enough detail, I think, to be able to handle.25
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MR. MORRIS:  Thanks Dick.1

MODERATOR RAKOVAN:  Any other discussion2

on this particular point?3

(No audible response.)4

MODERATOR RAKOVAN:  Hopefully, we'll be5

taking a break soon to do something about the phones.6

But they're still in the A/V room talking.  So I7

assume things haven't been worked out.  I guess we'll8

press forward.9

MR. RASMUSSEN:  Okay.  Rick Rasmussen10

again.  We're going to start on Section (e) which11

covers physical barriers and this section does cover12

a lot of ground.  It starts on 62695.  The Physical13

Barrier section starts providing general requirements14

for physical barriers.15

The new requirements start at (e)(5)(ii)16

with the introduction of video capture requirements.17

It continues on under Protected Area Barriers.18

(e)(6)(iv) discusses actually a built-in relaxation of19

the requirements to acknowledge the fact that20

buildings, walls, those kind of structures, can be21

part of your protected area boundary and just need to22

be incorporated into the plan as such.  The Section23

(e)(7)(iv) discusses the safety/security interface24

requirements.  This works in conjunction with the new25
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requirements under 73.58 for the protection of vital1

equipment.2

And where do we want to start with the3

discussion of Section (e)?  I know there's a lot in4

here and there will probably be a little bit of5

discussion.  Mr. Lyman.6

MR. LYMAN:  I haven't read every word of7

this rule.8

MODERATOR RAKOVAN:  Identify yourself9

please.10

MR. LYMAN:  Yes.  Edwin Lyman, Union of11

Concerned Scientists.  I haven't read every word of12

this rule.  I'm asking actually if you could point me13

to where this point should be located.  I'm looking at14

(e)(3)(ii) which describes the function of physical15

barriers and I'm wondering about one concern in16

particular since the SOC refers to BREs in the17

context.  Some BREs that are structures that are18

supposed to be occupied by a armed responder, I'm19

wondering if there should or if there is somewhere in20

here and if not, there should be an explicit21

requirement to make sure those are habitable so that22

it's explicit.  Obviously, it's implicit that if they23

have to fulfill the design basis threat, an armed24

responder is supposed to be manning it for the entire25
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shift, that it should be habitable.  I was wondering1

if that was assumed to be implicit in that section or2

if it could be made explicit there or somewhere else3

to ensure that it's not just the structure's4

resistance to design basis threat weapons but also5

supports the ability of an armed responder to be6

comfortable in that for the entire shift.  Thank you.7

MR. RASMUSSEN:  Okay.  I think it may be8

bad news for the security, of course, but there may be9

enclosures that would not remain inhabitable through10

all elements of the DBT, but that eventually would be11

captured in the plan.  It can't be a critical function12

that would then lead to a significant decrease in the13

licensee's ability to combat the DBT.  But we can14

thank you.15

MR. WALTERS:  Doug Walters with NEI, a16

generic question I think and I'll just use an example17

out of (e) to ask the question.  (e)(5) talks about in18

shorthand, I guess, video capture.  Clearly a new19

requirement.  That was the intent, right?20

MR. RASMUSSEN:  Yes.21

MR. ROSANO:  The statement of22

consideration in part says that the Commission has23

determined that "based on changes to the threat24

environment."  Can you please explain what those25
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changes are in terms that don't get into -- And that1

appears throughout the SOC in other sections and so2

it's really a generic comment.  What is the change in3

the threat environment that warrants a new4

requirement?5

MR. RASMUSSEN:  Scott.6

MR. MORRIS:  Let me try it.  This language7

is used throughout, and Dennis or Rick, please feel8

free to jump, here, Doug, to, I believe, address the9

notion that the orders that we issued post-9/11 were10

issued under common defense and security to address11

the heightened threat environment in a post-9/1112

world.  It was upon that basis that the Commission13

issued immediately-effective orders absent the rule-14

making process.15

The intent here is to continue -- If your16

question is is there some new and different threat17

environment that we've analyzed subsequent to the18

issuance of those orders, then I think the answer is19

clearly no because the design basis threat is rule-20

making which isn't the subject of today's discussion21

but was our codification, if you will, of the order22

that we issued in 2003.  I guess maybe I don't fully23

understand your question, but we're not trying to say24

here that threats changed again since 2003 to the25
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point where we feel that this is a necessary1

requirement.2

MR. GORDON:  Okay.  This is Dennis Gordon.3

I would like to take a shot at it, too.4

MR. MORRIS:  Go ahead.5

MR. GORDON:  As far as this goes, it's the6

changes in the threat environment that resulted from7

9/11 that would prompt the Commission to believe that8

this new technology could be implemented to better9

prepare the sites for that eventuality of the10

increased threat and that's the best I could put it.11

MR. WALTERS:  Fine.  Doug Walters from12

NEI.  Why wasn't it in the order that was issued in13

`04?14

MR. MORRIS:  I think this is a good15

question.16

MR. WALTERS:  That's my real question.17

MR. MORRIS:  Okay.  And I'm not going to18

go into all the history here, but this is clearly one19

of the things that I think -- Well, you're aware that20

we've had some interactions with the Commission on it21

and the Commission based on the staff's recommendation22

clearly felt that this was an appropriate requirement23

particularly in light of the fact that the information24

that they had available to them from the staff through25
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the course of our inspections and oversight program1

was the bulk of licensees had already instituted this2

on their own volition anyway.  So not only is it a3

good thing and represents an enhancement of technology4

and capability to more efficiently implement a5

protective strategy to guard against the DBT, but it6

was also one that wasn't seen as a particularly7

onerous new requirement in light of the fact that the8

industry had already, in large measure, implemented9

this on their own volition.10

MR. REED:  This is Tim Reed from NRR.11

This is one I think you're aware that we do identify12

in a reg analysis as being beyond everything out there13

today.  It is truly a new requirement.  We cost-14

justified this one out.  Hopefully, we identified15

those costs appropriately.  If not, of course, we16

would like better information.  But this would be one17

that we totaled up in a reg analysis as being cost-18

justified as a substantial increase in safety.19

MR. MORRIS:  That's a good point, Tim.20

Thanks.21

MR. WALTERS:  Just -- Doug Walters again.22

On that point, at some point in this discussion today,23

it would be helpful to understand the reg analysis24

because just on the video capture, it looks like you25
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provide what we would think is a reasonable cost, but1

then you estimate how many sites you think need to2

implement the change and it's a couple.  You multiply3

your estimated cost by that couple and then you divide4

by the whole fleet.  I'd just like at some point, not5

now, but at some point to understand how that turns6

into a reasonable impact.  So maybe at some point, you7

could explain this.8

MR. REED:  That's a good comment.  Yes.9

MR. MORRIS:  We'll do that, I think, a10

little later.11

MR. REED:  Yes.12

MR. SIMMS:  Jerry Simms.  Tim has a good13

segue into (e)(4).  (e)(4) addresses owner-control14

area.  For those of you that don't know what owner-15

control area is since it's not defined in the current16

regulation and it's not defined in the proposed new17

regulation, it is all the acreage that is controlled18

by the owner and in many, many cases, we're talking19

about hundreds of acres and in some cases, thousands20

of acres.21

This requirement, the way we read it, is22

requiring access-control barriers to be installed in23

the OCA relative to approaches and to facilitate early24

detection and to do all those other things.  That's a25
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significant impact.  We don't have barriers in our OCA1

now.  The only barrier that we've installed in the OCA2

by definition is the vehicle barrier that we installed3

outside of the protected area at a particular location4

relative to the standoff distance requirements.  So5

this is a new requirement and it wasn't analyzed or6

why wasn't it analyzed by regulatory analysis since7

it's brand new barriers that we don't have now?8

MR. RASMUSSEN:  I think, Jerry, let me9

clarify our intent on this one and as you point out in10

the light of a new day, this can read perhaps11

different than we initially intended it and we are not12

requiring licensees to put fences around their OCAs or13

barriers and this is a section that we look forward to14

your comments so that we can clarify the intent and it15

is to capture the essence of what is in place today in16

a performance-based way so that you describe the17

barriers that you need for your plan and your site18

topography and other situations that come into play19

with this consideration.  You describe those in your20

plan.  This is the requirement that would put it21

there, but we're not building fences around the whole22

thing.23

MR. SIMMS:  All right.  Thanks for that24

clarification. (e)(8)(iv) "prevent vehicle use as a25
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means of transporting unauthorized personnel material1

to gain unauthorized access beyond a vehicle barrier2

system."  The VBS that we have installed and3

historically have always installed was never intended4

to limit the access to the transport vehicle.  If we5

have to stop the transport vehicle with the VBS, that6

would be a brand new VBS that is different than the7

one that we've currently installed that was only8

designed and only installed to stop the vehicle-borne9

improvised explosive device that's contained in the10

DBT.  So this is a new requirement and it wasn't11

analyzed in the regulatory analysis.12

(Off the record discussion.)13

MODERATOR RAKOVAN:  Do you guys have14

anything you want to interject with here?15

PARTICIPANT:  We're thinking.16

MODERATOR RAKOVAN:  Is there just17

mumbling?18

MR. SIMMS:  Why wasn't it analyzed?19

MODERATOR RAKOVAN:  All right.  There's a20

question.  It's like Jeopardy.  You have to put it in21

the form of a question.22

MR. SIMMS:  That's correct.23

(Off the record discussion.)24

MR. MORRIS:  Is this (e)(8), Jerry?25
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MR. SIMMS:  Yes sir.  (e)(8)(iv).1

MODERATOR RAKOVAN:  We can come back to2

this later.3

MR. GORDON:  Now there is no intent to go4

beyond what's already being applied.  The reference to5

personnel, "the contents that could disable personnel6

equipment or systems necessary to meet the performance7

objective," if you've identified an area that somebody8

could get into that would cause you not to be able to9

meet the performance objective of (b), we would assume10

that you would be protecting against that.  If that's11

not an applicable scenario at your site, then this12

would not be a requirement that would apply to that13

scenario.14

Primarily, it is for the vehicle bomb as15

you stated.  But there is language about proximity and16

there is some associated requirements for the17

protection of personnel and equipment and systems. And18

that's what it was supposed to generically incorporate19

a lot of information into a simple generic statement.20

But there is no intent for it to require that you21

prevent a bicycle for getting over top of your vehicle22

barrier.  That's not the intent.23

MR. SIMMS:  We were just reading the24

words.  Okay?25
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MR. GORDON:  Yes.1

MR. SIMMS:  And the words go beyond what2

we currently have in place.  Now our strategies and3

our security plan and the protection of these plants4

does address the transport vehicle.  But there is not5

a barrier specifically installed to prevent that6

transport vehicle from gaining access to the PA.7

MR. RASMUSSEN:  Good comment.8

MR. SIMMS:  (e)(8)(vi) "provides9

surveillance and observation vehicle barriers and10

barrier systems to detect unauthorized..."  What is11

the basis for this new requirement and what is the12

benefit gained from providing the surveillance and13

observation that's called for here?14

MR. RASMUSSEN:  We believe that was15

implemented through the orders and is part of your16

plans already.17

MR. SIMMS:  Not true.18

MR. RASMUSSEN:  Okay.19

MR. SIMMS:  This is brand new.20

MR. RASMUSSEN:  All right.21

MR. SIMMS:  That's all of (e) that I have.22

MODERATOR RAKOVAN:  I've been told --23

Sorry Dick.  I've been told that we can hopefully make24

the changes to the phone system that we've been trying25
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to make.  So I'm going to call a 15 minute break so we1

can go ahead and do that.  I'll give you the phone as2

soon as we get back, Dick, or the mike as soon as we3

get back.4

MR. ROSANO:  (Inaudible.)5

MODERATOR RAKOVAN:  Do you want to do it?6

Is it a quick one?7

MR. ROSANO:  Actually, it is a quick one.8

MODERATOR RAKOVAN:  All right.  Go ahead.9

Step to the mike and go ahead and ask your question,10

Mr. Rosano.11

MR. ROSANO:  Dick Rosano, U.S. Protect.12

In order to keep this, I need to move this down13

because I'm not as tall as Jerry, big picture and try14

to address it that way, (e)(8)(I) which deals with --15

It says "preventing access in order to meet the16

performance objectives of 73.55(b)" and I'll point out17

that (e)(9) "on mirrors with waterways," but sticking18

with (e)(8)(I),  it refers back to 73.55(b) "will be19

especially before" refers to the redundancy20

requirement.  So the question or observation is is21

(e)(8)(I) intended to mean "to prevent access to and22

destruction of all components of the redundant set as23

well as the primary set"?  That's how it reads.  And24

(e)(9)(I) comes out the same way.  Thank you.25
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MR. MORRIS:  Thank you, Dick.1

MODERATOR RAKOVAN:  Does someone want to2

address that?3

MR. MORRIS:  Do you have any thoughts,4

Dennis?5

MR. GORDON:  This is Dennis Gordon.  Yes,6

there is no intent to expand it to that area where7

referring to (b) could mean or could appear that it8

expanded it beyond our intent.9

MODERATOR RAKOVAN:  Okay.  Then at this10

point, I have from my watch a couple minutes before11

9:45 a.m.  We'd like to take a 15 minute break.  So12

let's start a couple minutes before 10:00 a.m. and13

hopefully we'll have the phone system all figured out.14

Thanks.  Off the record.15

(Whereupon, the foregoing matter went off16

the record at 9:43 a.m. and went back on the record at17

10:00 a.m.)18

MODERATOR RAKOVAN:  On the record.  All19

right.  If people could find their seats, I think we20

hopefully have everything worked out and I think we're21

going to get started again.22

(Testing phone microphone.)23

MODERATOR RAKOVAN:  We're going to test24

out our new low-tech phone system.  So if those people25
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who are on the phone bridge could introduce1

yourselves, that will be a good way for us to test it.2

Again, this is Lance Rakovan, the facilitator for the3

meeting.4

MS. DECKER:  Rochelle Decker, Alliance for5

Nuclear Responsibility, California.6

MR. EPSTEIN:  Eric Epstein, Three Mile7

Island Alert, Harrisburg, Pennsylvania.8

MR. MUSEGASS:  Philip Musegass,9

Riverkeeper, West Chester County, New York.10

MR. MELSICK:  Phil Melsick, Constellation11

Energy.12

MR. LUFFMAN:  Curtis Luffman, Dominion.13

MODERATOR RAKOVAN:  Okay.  Do we have14

anyone else on the line?15

(No response.)16

MODERATOR RAKOVAN:  Okay.  I would like to17

welcome those on the phone line again to the meeting.18

I had a request that we go through and do a quick kind19

of who's here just so you guys have an idea of who is20

attending at the meeting.  I have a wireless mike that21

I'm going to do that.22

For those of you who are the meeting if23

you haven't put your name on the sign-in sheet, please24

do so during a break so we make sure that we have that25
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information down as well.  Why don't we just go ahead1

and start with the table again and then I'm just going2

to take the wireless mike and pass it around to3

everyone who in attendance here.   Tim, do you want to4

get things started?5

MR. REED:  This is Tim Reed in the Office6

of Nuclear Reactor Regulation.  I'm the Lead Project7

Manager for the rule-making process aspects of this8

rule-making.9

MR. GORDON:  Dennis Gordon, Nuclear10

Security Incident Response, Rule-making branch.11

MR. MORRIS:  And this is Scott Morris.12

I'm the Deputy Director of the Division of Security13

Policy in the Office of Nuclear Security and Incident14

Response.15

MR. RASMUSSEN:  Rick Rasmussen.  I was the16

Branch Chief for the group that wrote the rule.17

MR. WEST:  Garmon West, Branch Chief for18

the Licensing Personnel Security branch in the Office19

of Nuclear Security and Incident Response.20

MR. ZORN:   And Jason Zorn, Office of the21

General Counsel.22

MODERATOR RAKOVAN:  Okay.  I'm just going23

to go through the crowd real quickly if you could just24

give us your name and what organization you're with.25
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MR. DANIS:  I'm Aaron Danis.  I'm with1

NSER.2

MR. PRESCOTT:  Pete Prescott.  I was3

Acting Branch Chief.  I took over for Rick Rasmussen.4

MR. BROCHMAN:  Phil Brochman, Division of5

Security Policy.6

MR. SIMMS:  Jerry Sims, Southern Nuclear7

Operating Company.8

MR. MILLER:  Brian Miller, Progress9

Energy.10

MR. ZIMMERMAN:  Jake Zimmerman.  I'm the11

Chief for the Policy and Rule-Making branch in the12

Office of NRR.13

MR. RICHTER:  Brian Richter, NRR.14

MR. COLLIER:  John Collier, ICF.15

MR. DONDO:  Massa Dondo (phonetic), Japan16

(Inaudible) Company.17

MR. HOPKINS:  John Hopkins, NRR, Interface18

Coordinator with NSIR.19

MODERATOR RAKOVAN:  Okay.  Give me a20

moment while I walk over to different section if you21

would.22

MR. ROSANO:  John Rosano, NEI.23

MR. GASZO (phonetic):  Adam Gaszo, Nuclear24

Security and Incident Response.25
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MR. CARNEY:  Mike Carney, Exelon Nuclear.1

MS. BOYD:  Michelle Boyd with Public2

Citizen.3

MR. LYMAN:  Ed Lyman with the Union of4

Concerned Scientists.5

MR. ENGLAND:  Les England, Energy6

Services.7

MR. LENTON:  Gary Lenton, Patriot News,8

Harrisburg.9

MS. KAWANAGO:  Umi Kawanago (phonetic),10

Mitsubishi.11

MR. GACKLER:  Paul Gackler, Pillsbury12

Winthrop Shaw Pittman.13

MR. WALTERS:  Doug Walters, NEI.14

MR. KELM:  Bob Kelm, NEI.15

MS. TEKLAND:  Sure Tekland, Exxon Nuclear.16

MR. DePIETRO:  Nick DePietro, First Energy17

Nuclear Operating Company.18

MR. ROSANO:  Dick Rosano, U.S. Protect.19

MR. CORRIN:  Frank Corrin, Arring20

(phonetic) Incorporated.21

MR. LOCHBAUM:  Dave Lockbaum, Union of22

Concerned Scientists.23

MR. DONALDSON:  Charlie Donaldson, New24

York Attorney General's Office.25
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MR. SINGER:  Mitch Singer, NEI.1

MR. MOAK:  Randy Moak, Triple Canopy.2

MR. LEE:  Eric Lee, NSER.3

MS. SHU:  Georgia Shu, ICF.4

MS. GORMSON:  Liz Gormson, ICF.5

MR. BENEWITZ:  Howard Benewitz at OGC.6

PARTICIPANT:  (Inaudible) NRC, NSER.7

MR. PEDUZZI:  Paul Peduzzi, Team Leader8

within NSER.9

MR. FIRST:  Dave First, NSER.10

MR. COSTA:  Rick Costa, NSER.11

MR. FORSETTE:  Paul Forsette, Region I.12

MR. STIRS:  Fritz Stirs, NSER.13

MR. PONZ (phonetic):  Alex Ponz, High14

Level Waste, Yucca Mountain Project.15

MS. HORAN:  Mary Horan, Rule-making branch16

in FSME.17

MODERATOR RAKOVAN:  Okay.  I think I hit18

everybody.  Did someone join us on the phone line19

while we were doing introductions?20

MR. BEARD:  Yes, this is Alan Beard with21

GE.22

MODERATOR RAKOVAN:  Welcome.  Just to23

catch you up, I don't know if you've been on the line24

at all, but essentially we've had some phone problems25
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with systems.  So I'm going to let Rick Rasmussen kind1

of bring you guys up to speed as to where we are and2

then I'm going to turn things over if there are any3

questions on the phone lines since we really haven't4

been able to take any from you since.  So, Rick, do5

you want to go ahead and give us a quick heads-up on6

where we're at?7

MR. RASMUSSEN:  Sure.  Thanks Lance.  We8

have been covering 73.55 portion of the rule-making.9

We've made it now through Section (e) and I guess this10

would be a good time to take any phone comments on the11

first sections of the rules and answer any questions.12

MODERATOR RAKOVAN:  Yes, if you have any13

questions on the phone, just say your name.  If we14

have several people saying it at the same time, then15

I'll do my best to kind of filter through.  But if you16

have a question, just go ahead and say your name and17

we'll try to get to you.18

MS. DECKER:  This is Rochelle Decker,19

Alliance for Nuclear Responsibility, California and my20

question at 5:30 a.m. was why do we have new design21

criteria for new reactors to withstand air attack and22

not redesign the existing reactors.23

MR. RASMUSSEN:  There is no requirement24

for new reactors to withstand --25
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MODERATOR RAKOVAN:  This is Rick Rasmussen1

answering the question.2

MR. RASMUSSEN:  -- an air attack.  That's3

not part of the design basis threat at this time.  The4

new requirements that we referred to in Section (a)5

are with regard to the placement of the central alarm6

station and secondary alarm station.  These were based7

on our experience with the nuclear security, the8

plants over the years, the fact that of the existing9

plants the CAS and SAS could have been built way10

differently offsite.  In fact, for most facilities,11

they were built all on the owner-controlled area. 12

Some utilities have them both in their13

protected area.  Some have one in the protected area,14

one outside of the protected area.  As we've rethought15

this over the years given this opportunity with new16

reactors, we're now choosing to place them all within17

the protected area and that's the point of these18

sections.19

MS. DECKER:  Why doesn't there be the same20

requirements for the existing reactors?21

MR. RASMUSSEN:  The existing reactors have22

plans in place that are effective.  We don't see this23

as something that needs to be retrofitted on the24

existing plants.25
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MS. DECKER:  So it's mitigation versus1

protection?2

MR. RASMUSSEN:  I'm not sure I understand3

the context of your question.  This is with regard to4

the placement of the alarm stations which become a5

command and control point for enacting their plans.6

That's about all I can say.7

MODERATOR RAKOVAN:  Are there any other8

questions at this point from the phone?9

MR. MUSEGASS:  Yes -- 10

MR. EPSTEIN:  Yes, go ahead --11

MODERATOR RAKOVAN:  Okay.  One person at12

a time.  I don't know who I heard first because --13

MR. EPSTEIN:  I'll defer to Phil.  He's a14

nicer person.15

MODERATOR RAKOVAN:  Okay.  That's very16

kind of you.17

MR. MUSEGASS:  Thank you, Eric.  You're18

much nicer than you think.19

MR. EPSTEIN:  Not really.20

MR. MUSEGASS:  This is Phillip Musegass21

from Riverkeeper.  I have a question about 73.5522

(e)(9).  It's on page 62700 of the FR.  It's the23

waterways requirement.  Just a couple questions on24

that.  I assume this is a new additional to the regs.25
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If not, maybe you can clear that up and my basic1

question is put in the context of Indian Point.  IP is2

actually located right on the banks of the Hudson3

River and currently they have just a simple exclusion4

zone that's marked out by floating buoys in the water.5

So my basic question is in light of the6

new rule and these new proposed regs.  Should we7

anticipate some additional water barriers that would8

be put in place in that type of situation or how much9

flexibility is built into this rule to satisfy the10

requirement and especially in (e)(9)(I), I'm just11

wondering how much flexibility is in there and it12

seems to be fairly clear about "shall control waterway13

approach routes."  So is that a requirement to have14

barriers on the river  or on the waterway that fronts15

the plant or is it more flexible than that?16

MR. GORDON:  This is Dennis Gordon.  I'd17

like to answer this one.  When you refer to the very18

first sentence of paragraph (e), it basically19

establishes the fact that each licensee based upon20

their protective strategy and analysis of their site21

conditions would determine what barriers would need to22

be placed and where they would need to be placed23

throughout the facility.  That's the generic24

requirement that would be applicable to any area and25
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based on that information, the waterway approach1

routes would have barriers or signs or how they feel2

that it best protects their facility with respect to3

the design basis threat capabilities.4

For waterways, it was not addressed prior5

to 9/11 in the current requirements.  So we've added6

the waterway approach route similar to what we've done7

for vehicle barriers in general so that the waterway8

approach route would be considered a water vehicle.9

So the vehicle barrier type concepts would be applied10

in this area where the analysis shows something would11

be beneficial to the licensee's strategy and ability12

to protect the facility.13

MR. MUSEGASS:  So you're saying it is14

pretty flexible then as far as what they would15

require.  You're going to do it on a site specific16

basis as far as what level of, let's say, physical17

barrier would be required?18

MR. GORDON:  Yes sir.19

MR. MUSEGASS:  Okay.  So in a sense, it's20

much more -- At this point, it's more ambiguous than,21

say, the vehicle barrier requirements because I think22

in general when you talk about vehicle barriers, I've23

been to Indian Point, you're talking about jersey24

barriers and concrete type of emplacements that in25
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general there's not other ways to achieve this same1

goal.  Right?  If you say you need vehicle barriers to2

do a certain job, then there is some sort of physical3

barrier put in place, but the same requirement is4

actually not in place here as far as water borne5

barriers are concerned.6

MR. MORRIS:  This is Scott Morris.  That's7

exactly correct and part of the reason that there's an8

added flexibility with respect to waterways and9

barriers and essentially waterway controls is in most10

cases the licensee, the company that owns and operates11

the facility, doesn't own or doesn't have the rights12

to control those waterways.  That's outside of their13

ownership, outside of their jurisdiction and that's14

why in paragraph (e)(9)(iv) it talks about15

coordination with the appropriate federal, state and16

local authorities having jurisdiction.17

In addition, there is a requirement to18

establish a protective strategy that the onsite19

organization can defend against the design basis20

threat with high assurance.  To the extent that there21

is a vulnerability identified during the evaluation of22

the site and in the creation of protective strategy23

that comes from water, this regulation is intended to24

ensure that that gets considered, that a range of25
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measures can be in place and if it can't be, if the1

attack can't be fully prevented from water, then there2

are means, alternate sources of water or cooling3

water, that would be provided by the intake structure,4

etc.5

So you're right.  There is a little added6

flexibility with respect to this, but it's primarily7

because of the fact of the jurisdictional controls8

over the waterway and proximity of most of these9

facilities.10

MR. MUSEGASS:  Okay.  But I guess, and11

I'll just Indian Point as an example because that's12

what I know, at Indian Point, they are allowed to have13

300-yard exclusion zone that's delineated in the river14

at this point.  So at a minimum, wouldn't it be15

possible for them to install water borne barriers at16

that 300-yard exclusion zone line?  They already have17

structures in the river.  They have a line of buoys18

that are floating in the river with a rope attached19

that marks off the zone.20

Maybe this is a question better directed21

at Entergy.  But it seems clear to me that they are22

allowed to demarcate some sort of protected area that23

people aren't supposed to cross.  Why not apply the24

same rule to that area and extend it to water borne25
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barriers?1

MR. MORRIS:  It's a good question.  Scott2

Morris again.  It's based on the, like I said,3

protective strategy that's been established by each4

individual site.  It very well may be possible to5

install a barrier at that site, I don't know,  water6

borne barrier, but this rule would not prescribe that7

such a barrier be included, rather that that area be8

controlled by whatever means that particular licensee9

deems appropriate consistent with their overall10

protective strategy and the analysis that they've done11

of their site with respect to the design basis water12

borne vehicle.  Essentially, it is more of a13

performance-based requirement than perhaps the14

vehicular access rule is as you pointed out.15

MR. MUSEGASS:  Okay.  I have another16

question, but I'll let someone else go and if you17

could get back to me, that would be great.18

MR. EPSTEIN:  Phil, are you sure?19

MR. MUSEGASS:  Yes.  Why don't you go20

ahead and I'll come back.  It's on a different21

section.  Why don't you go and I'll go after you.22

MR. EPSTEIN:  Good.  Scott, I have one23

clarification and one question.24

MODERATOR RAKOVAN:  Sir, if you could25



69

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

introduce yourself please.1

MR. EPSTEIN:  Pardon?2

MODERATOR RAKOVAN:  If you could introduce3

yourself please.4

MR. EPSTEIN:  Eric Epstein, Chairman of5

Three Mile Island Alert, Harrisburg Pennsylvania.6

MODERATOR RAKOVAN:  Thank you sir.7

MR. EPSTEIN:  I had one question and one8

clarification and the clarification is regarding the9

discussion that Scott and Phillip just had as to who10

resolves boundary disputes at water's edge.  Another11

way in Pennsylvania, the state's property goes to the12

low-water mark and I'm concerned about the ambiguity13

that exists.  How does the NRC tend to referee water14

security issues when they seem to differ with15

different waterway rights, Scott?16

MR. MORRIS:  I'll be honest.  I am not17

sure with respect to each specific jurisdiction and18

each site.  I can tell you in a general sense that the19

requirement that you'll see in (e)(9)(iv) the20

coordination between the local authorities or federal21

or state as the case may be.  That's not a new22

requirement.  That's something that has been in place23

since -- or is part of orders  that we issued post-24

9/11 and that is something that gets worked out on a25
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site-by-site basis.  But I don't know the specifics of1

each and every site.2

MR. EPSTEIN:  My question is just who3

referees it because at Three Mile Island you have4

three counties, the Fish and Boat Commission, the5

State of Pennsylvania.  Is there a party that can6

referee if there is a water security boundary issue?7

Or you just presume that gets worked out by the state8

entity?9

MR. MORRIS:  I need help on that one,10

guys.  Can anyone?  Jason, do you want to weigh in on11

that?12

MR. ZORN:   Well, my weigh-in isn't going13

to be very substantial because I --14

MODERATOR RAKOVAN:  Jason, if you could15

introduce yourself.16

MR. ZORN:   This is Jason Zorn, Office of17

the General Counsel.  Eric, I frankly don't know the18

answer to that question or how we do resolve those19

issues with waterways.20

MR. EPSTEIN:  Why don't we follow up21

offline or through written form rather than consume22

more time on the phone if that's okay?23

MR. ZORN:   That's fair.24

MR. MORRIS:  Sounds good to me.25
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MR. ZORN:   Eric, what I would suggest1

just because the nature of the meeting is that your2

question about the waterway boundary disputes, I would3

suggest articulating that and a written comment on the4

rule-making.5

MR. EPSTEIN:  I'll follow up.  I'm having6

trouble hearing you and I guess however I follow up,7

I'll make sure that it's open and transparent.  I8

didn't mean to suggest that we would some back channel9

communication.10

MR. ZORN:   I understand.  I just was re-11

articulating the point about the comment period.  It12

would be more helpful for us if your question was13

submitted as a comment on the rule-making so we could14

consider the issues you're raising.15

MR. EPSTEIN:  I just think there's a great16

deal of ambiguity there and I was seeking17

clarification.  But let me just move onto my question18

and that is we submitted a petition in September of19

2001 regarding the placement of security guards at the20

entrance of nuclear power plants and the question is21

is this petition that we submitted subsumed in the 1022

CFR 73.55 and, if not, where is the petition?23

MR. RASMUSSEN:  Yes, that petition is24

going to be resolved as part of this rule-making.25
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MR. EPSTEIN:  Okay, and can you just -- I1

understand that it's going to be resolved, but where2

is it in the rule-making?  Is there --3

MR. RASMUSSEN:  Dennis.4

MR. GORDON:  This is Dennis Gordon.5

MR. EPSTEIN:  Hi Dennis.6

MR. GORDON:  I believe you address your7

petition in the paragraph (e) where we talk about the8

barriers and in (e)(4) we talk about owner-controlled9

area.  Again, I refer back to the very first paragraph10

or sentence in (e) where we provide the generic11

requirement that the licensee conducts an analysis of12

their site conditions and determine what their13

protective strategies are in relation to where14

barriers or other security measures may be placed in15

the OCA.16

Therefore, with respect to the petition,17

we would be addressing it in part in that we are18

requiring certain measures to be taken in the OCA.19

But there are determining factors that would be20

addressed with respect to the site conditions, the21

response strategy, what the needs are and how best the22

licensee can employ those strategies.23

MR. MORRIS:  This is Scott Morris.  I24

think said another way what Dennis is saying is there25
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is a generic requirement that additional security1

measures as he pointed out in the owner-controlled2

area are included in this rule-making.  However, we3

intentionally did not make it overly prescriptive in4

terms of numbers of officers, the need for officers,5

the types of barriers or what have you in order to6

achieve that requirement and rather it's a7

performance-based requirement and it's based upon an8

analysis that's conducted by the licensee, reviewed by9

the NRC, that ultimately informs the overall10

protective strategy for the site.11

Now if a site determines that the best way12

to protect that site is to have a security officer13

posted at the outside parameter at the OCA, then14

that's their call and they have a basis for that.15

MR. EPSTEIN:  But the problem is I thought16

we had a right to have our petition addressed on its17

merits and not re-crafted by staff.  My concern is18

that our petition has now been absorbed into a greater19

piece of legislation and has been diluted to a degree.20

Are the specific issues that we raised in our petition21

going to be addressed?22

MR. MORRIS:  Yes.23

MR. EPSTEIN:  That's the question because24

I would prefer not have you guys reframe it and I hope25
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you understand what I'm saying.  I just think we1

desire the opportunity to have our petition judged on2

its merits.3

MR. RASMUSSEN:  Okay.  The way we handled4

that, it will be addressed in the statements of5

consideration.  Your petition will be reiterated there6

in your terms and our evaluation and final action will7

be described.8

MR. EPSTEIN:  Thank you.9

MODERATOR RAKOVAN:  Any additional10

questions from the phone?11

MR. WARREN:  This is Jim Warren.  I don't12

have a question at this time, but I did want to note13

that I did join the meeting at little while ago.14

MODERATOR RAKOVAN:  Thanks Jim.15

Appreciate that.  This is Lance Rakovan facilitating16

the meeting and hopefully you are able to kind of pick17

up.  Right now, in terms of the slide, we're on the18

slide for 10 CFR 73.55.19

MR. WARREN:  Thank you.20

MODERATOR RAKOVAN:  There was a gentleman21

who asked a question before who had an additional one.22

MR. MUSEGASS:  Yes.  I have one more quick23

question.  This is Phil Musegass from Riverkeeper24

again.  I have a question about the -- and I can refer25
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to the FR page again, 62665, in the introduction.  It1

talks about the rule implementing the requirements of2

651 of the Energy Policy Act regarding conducting FOF3

exercises and it also says that provision also4

requires the NRC to mitigate any potential conflict of5

interest that could influence the results of the6

force-on-force exercises.7

I admit I didn't read every word of this,8

of the proposed rule, but I didn't find any specific9

mention of that beyond the introduction.  So I'm10

wondering.  Does the proposed rule specifically11

address how these potential conflicts would be12

mitigated or is that in the final rule?   Maybe you13

could clarify that.14

MR. MORRIS:  Yes.  Just one second.15

MR. MUSEGASS:  Thank you.16

MR. MORRIS:  Dennis.17

(Off the record discussion.)18

MR. GORDON:  This is Dennis Gordon and the19

answer to your question, sir, is yes and we do address20

it in Appendix C where we specifically require21

conflict of interest be considered and other -- 22

MR. ZORN:   It's in paragraph L of23

Appendix C.24

MR. GORDON:  That's what I was looking25
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for.1

MR. MUSEGASS:  Okay.  Do you know what2

page?  Is that in the rule?  I just couldn't find it.3

I'm sorry.  If you could point me to where it is, that4

would be great.5

MR. ZORN:   In the actual rule text at the6

end of the proposed rule, it's on Federal Register7

page 62873.8

MODERATOR RAKOVAN:  Thanks Jason.9

MR. MUSEGASS:  Okay.10

MODERATOR RAKOVAN:  Any additional11

questions from the phone?12

(No audible responses.)13

MODERATOR RAKOVAN:  All right.  I'm going14

to consider ourselves to be caught up at this point.15

Looking at the time now and comparing it to the16

agenda, we are set to take a break.  But, you know, we17

already took a break.  So I think we're going to go18

ahead and move through.  I talked with Mr. Rasmussen19

a little bit during the break in terms of where we20

were, in terms of going through this particular part21

of the rule, and it seems like we're being a little22

pokey which is fine.23

But I guess what I'm going to ask him to24

do is step things up a little bit, maybe allow a25
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little less time for your description of it and a1

little more time for questions.  So maybe we can get2

some semblance of the agenda and the schedule.  So3

I'll turn it back over to Rick and we'll turn thing4

back over to going through the rule.5

MR. RASMUSSEN:  Okay.  Thanks Lance.6

We're starting back on page 62700, Section (f) which7

introduces the concept the target sets.  New8

requirements come in under (f)(3) and (f)(4), (f)(3)9

relating the treatment for target set equipment that10

may not be within the protected area and (f)(4)11

integrates the safety/security interface requirements12

to the target set elements.  Any discussion on Section13

(f)?  And Mr. Lochbaum.14

MODERATOR RAKOVAN:  Yes, I have a15

gentleman approaching the podium here.  Sir, if you16

could identify yourself please.17

MR. LOCHBAUM:  David Lochbaum with the18

Union of Concerned Scientists.  In looking at the19

wording in paragraph b of 73.55 about the whole goal20

is to protect against significant core damage or spent21

fuel sabotage, this section in looking at the22

definition of what target set is where spent fuel23

sabotage is pretty much narrowed down to draining the24

water out of the spent fuel pool, I guess the25



78

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

question, I'm not clear as to whether spent fuel,1

irradiated fuel, that's in dry casks, is that to be2

protected or not under this new rule-making?  It seems3

to be either way.  So what is your intent?  Protected4

or not?5

MR. RASMUSSEN:  That's a good question.6

MR. LOCHBAUM:  Do you have a preference?7

MR. GORDON:  This is Dennis Gordon.8

Protection for independent spent fuel storage9

facilities is not being addressed in this particular10

rule-making.  It's my understanding that we are11

intending to address these issues through another12

rule-making.13

MR. MORRIS:  That's correct, Dennis.14

Post-9/11, you may or may not be aware, we did issue15

orders for licensees of those facilities, both those16

that are specifically licensed and those are generally17

licensed under Part 50 and there's obviously a mix out18

there in the industry.19

Right now, those orders are still in20

place.  This rule-making is not intended to capture21

those or subsume those orders.  That is going to be in22

-- Currently, it's our plan to capture those under a23

separate rule-making because there's a bigger issue24

there with some of the technical differences25
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associated with which way those facilities got1

licensed, specific license or general license.  But it2

isn't lost.  It's just not part of this rule.3

MR. LOCHBAUM:  I appreciate that.  Do you4

have a rough idea for the time frame for that?5

MR. MORRIS:  I don't.  I was looking for6

Phil Brochman.7

MODERATOR RAKOVAN:  Phil.8

MR. MORRIS:  There he is.9

MODERATOR RAKOVAN:  Phil, do you want to10

introduce yourself?11

MR. BROCHMAN:  Phil Brochman, Security12

Rule-making branch.  Right now, we're expecting to13

begin the rule-making on the ISFSE security measures14

in beginning of fiscal year 2009.  Right now, we're15

resolving technical issues, policy issues and we need16

to get the Commission's direction on a number of them.17

MR. LOCHBAUM:  Okay.  Thank you.18

MR. ROSANO:  Dick Rosano from U.S.19

Protect.  Back in the public meeting in November, I20

raised a question about the use of the terms both21

"vital equipment" and "target sets" in the same rule.22

Obviously, vital areas and vital equipment goes way23

back and target sets has been used sort of outside of24

regulatory space, but now inside of regulatory space.25
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Using both vital equipment and target sets1

in the same rule may ultimately confuse what it is the2

utilities are expected to protect against and as a3

result, I asked back in November why not abandon the4

term "vital equipment" and instead focus on "target5

sets" if, in fact, that is what is necessary to6

maintain the capability to reach safe shutdown.7

So I'm going to raise that question again.8

It seems to me that somewhere along the way the need9

to protect vital equipment and the need to protect10

target sets is going to get confused and cause future11

problems.12

MR. RASMUSSEN:  Okay.  Thanks Dick.  I13

think we understand that.14

MODERATOR RAKOVAN:  Do we have anyone on15

the phones who has a question?16

(No response.)17

MODERATOR RAKOVAN:  Okay.  I have someone18

coming to the podium.19

MR. SIMMS:  Jerry Simms, Southern Nuclear20

Operating Company.  (f)(4) "Operations shall implement21

a program of oversight of plant equipment and systems22

document as part of the licensee's protective23

strategy..." so forth and so on.  Is the intent here24

for that to include operating plant equipment and25
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systems or just security plant equipment and systems1

because operations has its own oversight program now2

and for security personnel to be able to understand3

and monitor all the evolutions in the operating4

equipment and all that would be an extensive impact.5

MR. RASMUSSEN:  The intent of this is to6

work with the safety/security interface rule that does7

imply that if you have a protective strategy that is8

somehow asymmetrical with your plant equipment and9

you're taking an important piece of equipment out of10

service which would ultimately be the equivalent of11

taking a target set out by yourself, that you have12

something in your protective strategy that accounts13

for that and so it does integrate security and plant14

operations to ensure that you're inappropriately15

reducing your capabilities through maintenance and16

then invalidating your security strategy.17

MR. MORRIS:  The other part of this, this18

is Scott Morris, is that the idea behind this is19

consistent with what's already been instituted through20

inside mitigation programs in terms of actively21

looking for signs of tampering of systems that are22

needed for safe shutdown and long-term core cooling.23

So it's my understanding that this element was to24

address some means by which a licensee assures itself25
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on some continuing basis that those systems that are1

relied upon for safety and long-term core cooling2

remain in the proper configuration.3

MR. SIMMS:  You're a good straight man,4

Scott, because my next question was are the security5

measures that are part of our existing IMP sufficient6

to address this oversight.7

MR. MORRIS:  That's the intent.8

MR. SIMMS:  All right.  The words need to9

change then because the words do not get you to that10

endpoint.  The words imply a brand new program.11

MR. MORRIS:  All right.  Rick, this is12

totally not my function.13

MR. RASMUSSEN:  I am not -- Yes, I'm not14

going to go that far.  The 73.58 requirements are a15

new requirement.  We believe that you're going to have16

to do something.  We believe that it will probably17

work in conjunction with your processes that you18

already have onsite for evaluating maintenance19

activities and the things that you do daily to make20

sure you comply with tech specs and other requirements21

that the NRC has.22

MR. SIMMS:  That's a significant burden on23

security.24

MR. RASMUSSEN:  And you should review25
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73.58.1

MR. SIMMS:  And that was not analyzed as2

part of the regulatory analysis.  That's a significant3

impact on the security program that would need to be4

analyzed.5

MR. REED:  This is Tim Reed.  I think we6

have it in our reg analysis.  We may not have costed7

it to the level.  I think that's what you're actually8

saying, show an appropriate level of impact.9

MR. SIMMS:  Rick, if I can, can I go back10

to one element in (e)?  I had many more that I didn't11

get to, but there's only one I want to talk about.12

MODERATOR RAKOVAN:  Quickly.13

MR. SIMMS:  Okay.  In (e)(6)(iii),14

"emergency exits such that the locking device allow15

exit only and alarm."  If we have to change our16

emergency exits to where the hardware only allows exit17

from the inside outside and not access ingress from18

the outside in, it's going to affect our operational19

response and our secured response and it will have to20

have significant analysis and probably end up changing21

both the FBARB-Gay (phonetic) response, operational22

response and security personnel response because we23

used those doors with secured keys many times to get24

access into the plant in order to carry out those25
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response functions.  The words say that we cannot do1

that any more.2

MR. GORDON:  This is Dennis Gordon.  As3

far as the use of the term "emergency exit" that was4

intended to be just the traditional concept of an5

emergency exit being exit only.  If a door allows6

access, then it's not necessarily by that definition7

an exit.  It's an access portal.8

So if it allows entry and not just exit,9

then it would have to be classified with these terms,10

yes.  It would be considered an access portal rather11

than an emergency exit.  If that is not an appropriate12

use of the terminology, then I look forward to that13

comment so we can reevaluate the use of that word.14

MR. MORRIS:  I think the point you're15

making, Dennis, if I understand you correctly, is that16

this is in reference to an emergency exit.  Any exit17

can also be an entry.  But there are some portals that18

are intended to be emergency exit only and that's what19

you're talking about there.20

MR. GORDON:  Traditionally, the word21

"emergency exit" would entail exit only and that was22

all that was supposed to be.23

MR. SIMMS:  I point you to (e)(7)(v) life24

sentence.  "Emerged exit locking devices shall be25
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designed to permit exit only."  That is not the way1

our emerged exits are designed today and that's not2

the way we use them today.  So it is a significant3

change to the physical plant and to our strategy of4

response capabilities.5

MR. MORRIS:  I think what you're hearing6

is that wasn't the intent.  So we'll look forward to7

the comment and we'll take a look at that.8

MR. SIMMS:  Fine.  Thank you.9

MODERATOR RAKOVAN:  Any other questions on10

this particular section?11

(No response.)12

MODERATOR RAKOVAN:  All right.  Rick, do13

you want to go ahead and keep us moving.14

MR. RASMUSSEN:  Okay.  Section (g) access15

control, this starts on 62701 and access control,16

there's not a lot of changes in this section.  One new17

requirement (g)(5)(I) is a relaxation that we've come18

through during implementation over the years talking19

about the use of vehicles inside the protected area.20

So that's a new part of that rule.  And other than21

that, there is nothing else new in Section (g).  Any22

discussion on that section?23

MODERATOR RAKOVAN:  Anyone on the phone24

have any questions about that particular section?25
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(No response.)1

MODERATOR RAKOVAN:  I don't see anyone2

here coming to the mike to add to the discussion.3

Rick, if you want to keep us moving.4

MR. RASMUSSEN:  Okay.  (h) goes into5

search programs.  It starts on 62708.  Section (h),6

there are no new intended requirements in Section (h).7

Is there any discussion?8

MR. SIMMS:  Jerry Simms.  (h)(1) "at each9

designated access control point and to the owner-10

controlled area..." so forth and so on.  OCA gives us11

a problem.  If we have to search individuals,12

vehicles, packages, deliveries and materials at the13

OCA checkpoint, that is not what we're currently14

doing.  That would be a significant impact.  Why15

wasn't that analyzed as part of the regulatory16

analysis?17

MR. RASMUSSEN:  We agree with your literal18

wording of that and our intent when we wrote it was19

inasmuch as those points are described in your plan20

and we recognize this as language that needs21

refinement and we look forward to the comment.22

MR. SIMMS:  Okay.23

MODERATOR RAKOVAN:  Okay.  If there are no24

other questions.25
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(No response.)1

MODERATOR RAKOVAN:  All right.2

MR. RASMUSSEN:  (I) which is detection and3

assessment systems starting on 62710.  Section (I)4

introduces the functionally-equivalent requirements.5

On Section (I)(4), for the alarm stations, it brings6

in single act under (i)(4)(i) and introduces the7

uninterruptible power supply requirement under8

(i)(4)(ii).9

And towards the end of Section (i),10

(i)(11)(ii) describes the low light requirements for11

visibility in outdoor areas and this section has been12

reworded to take advantage of the low light technology13

that's available since the first introduction of the14

rule.  Any discussion on Section (i)?15

MODERATOR RAKOVAN:  Yes, we have a couple.16

Hold on.  Go ahead, sir.17

MR. SIMMS:  (i)(11)(i), "Licensee shall18

ensure all areas of the facility to include19

appropriate portions of the owner-controlled area20

provided illumination."  Was the intent to increase21

the amount of illumination that we currently have in22

the OCA or if we've analyzed that to be sufficient for23

protective strategy then it would be sufficient?24

MR. RASMUSSEN:  You're correct.  Our25
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intent would be as analyzed in your protective1

strategy.2

MR. SIMMS:  Okay.  The uninterruptible3

power requirement for assessment capability is a4

significant impact to the operating fleet because5

right now the regulations require a secondary power6

source for alarm enunciation but no secondary power7

requirement for assessment capability and now the8

requirement in the regulation here and other places is9

that you have a UPS both for alarm which is okay10

although it's going to be impact to make a secondary11

power system an actual UPS.  The big impact is for12

assessment because assessment is at large power train13

requiring a large power UPS and those currently don't14

exist at our plants.  Why wasn't this looked at and15

analyzed as part of the regulatory analysis of a16

significant modification that would have to be done by17

our plants?18

MR. RASMUSSEN:  It was addressed in the19

regulatory analysis, not to say it was done to your20

liking or realistically.  But it was done with the21

knowledge that we had at the time and we look forward22

to your comments on the areas that we missed and what23

your opinions are on that subject.24

MR. SIMMS:  Okay.25
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MODERATOR RAKOVAN:  Is there a comment on1

the phone?2

(No response.)3

MODERATOR RAKOVAN:  I'll point everybody4

that we're creeping up on 10:45 a.m. which is where5

we're supposed to be done with this section and done6

with our break already.  But I think we'll just keep7

on going ahead and doing this because I've been told8

that this is an important part of this whole9

discussion.  So, Rick, let's move things along.10

MR. RASMUSSEN:  Okay.  I think we're11

making pretty good time here.  Section (k) response12

requirements and this section was largely reworded but13

it contains no new requirements.14

MODERATOR RAKOVAN:  Please approach the15

podium, sir.16

MR. LYMAN:  Edwin Lyman from the Union of17

Concerned Scientists.  I have a question about the18

difference in the definitions between armed responders19

and armed security officers.  The way I read it the20

difference is that armed security officers are21

supposed to be onsite and available at all times to22

carry out assigned response duties but they may be23

assigned other duties and responsibilities that could24

interfere with those duties.  Is that correct?25
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MR. GORDON:  The current requirements1

addressed only the armed responders and obviously,2

they were supposed be inside the PA and can't be3

assigned any other duties.  That's the primary4

defensive personnel.  In addition to that, the armed5

security officers have been added because the6

licensees have these personnel onsite and available7

and we needed to give them the flexibility to use8

those personnel in different ways provided they can9

still provide that response that they are supposed to10

give in their response strategy.  But the primary11

defensive posture would be provided by the armed12

responders inside and the security officers are in13

addition to those personnel.14

MR. LYMAN:  Right.  So are you allowed to15

credit the armed security officers with protecting16

since it's a design basis threat and you protect this17

threat?18

MR. GORDON:  They can only be credited for19

the armed security officers where they commit to them20

in their security plan, whatever minimum number they21

will have onsite at all times and then we would test22

force-on-force by using those individuals.23

MODERATOR RAKOVAN:  Any other questions24

including people on the bridge line?  Okay, Rick.25
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MR. RASMUSSEN:  Okay.  Section (l) is the1

section starting 62722.  It was added to address the2

security requirements for licensees that get approval3

to run with MOX fuel.  These are all new requirements4

in this rule.5

MR. LYMAN:  Edwin Lyman, Union of6

Concerned Scientists.  Just by way of comment, we will7

be challenging this entire section and the exemption8

from the design basis threat for theft and the current9

requirements for meeting the design basis threat for10

theft, the Category 1 material that are represented11

here.  But I would just like to ask you one question.12

What is the definition of MOX fuel in this new13

language?14

MR. RASMUSSEN:  MOX stands for mixed oxide15

fuel and do we have a little more technical?16

MODERATOR RAKOVAN:  Could you introduce17

yourself, sir?18

MR. TARTIFANT:  Al Tartifant, RC, Reactor19

Security branch.  The definition of MOX fuel has20

weapons-grade plutonium in it between 4 and 8 weight21

percent.22

MR. LYMAN:  But that's not in the rule.23

You don't have that definition in the rule.  You just24

say MOX fuel.  You say that it's an exemption because25
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it's low concentration and it's not defined.1

MR. TARTIFANT:  We can define that in2

that.3

MR. LYMAN:  So your intent is that when4

you say MOX fuel, it would light water reactor MOX5

fuel that's with a concentration of plutonium less6

than 10 percent, say?7

MR. TARTIFANT:  Yes.8

MR. LYMAN:  Okay, and you will be adding9

that.10

MR. RASMUSSEN:  That's a good comment.11

You're going to include that I trust?12

MR. LYMAN:  Yes.13

MR. RASMUSSEN:  Thank you.14

MODERATOR RAKOVAN:  Any other questions on15

this particular section?  Okay, Rick.16

MR. RASMUSSEN:  Okay.  We're on Section17

(m) digital computer and communication networks.  Page18

62724.  This is a new cyber section.  It's new in its19

entirety.  Does anyone have any discussion on the20

cyber requirements?21

MODERATOR RAKOVAN:  I see no one22

approaching the podium in person.  Anyone on the23

phones?  All right.  Let's keep running.24

MR. RASMUSSEN:  Okay.25
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MR. MORRIS:  You did a good job with that1

one, Rick.2

MR. RASMUSSEN:  Thank you.  Section (n)3

starts on page 62726, security program reviews and4

audits.  A new element of this is item (n)(4) which5

adds a cyber audit requirement and section (n)(9) was6

revised to new requirements clarifying the dates for7

conducting these audits and activities.  Are there any8

comments on Section (n)?  Discussion?9

MODERATOR RAKOVAN:  Again seeing no one10

approach, I just wanted to make sure on the phones.11

Okay.12

MR. RASMUSSEN:  Okay.  Section (o)13

maintenance testing and calibration starts on page14

62727.  There is a new requirement at the end of that15

paragraph (o)(8) and this allows deferral of testing16

for items that are located in hazardous areas and this17

has to be laid out ahead of time in the security plans18

but it's to facilitate that process.  Are there any19

discussion items?20

MR. RASMUSSEN:  Section (p) page 62729,21

compensatory measures, there are no new requirements22

in Section (p).  Any discussion?23

MODERATOR RAKOVAN:  Good to go.24

MR. RASMUSSEN:  Section (q) suspension of25
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Safeguards measures.  On page 62730 Sections1

(q)(1)(ii) describes the ability for licensees to2

suspend certain Safeguards measures during severe3

weather where it would be an immediate hazard to the4

officers involved and that's the only change, new5

requirement, posed in that section.  Any discussion on6

(q)?7

MS. DECKER:  Wold that include8

earthquakes?  Rochelle Decker, Alliance for Nuclear9

Responsibility, California.10

MR. RASMUSSEN:  It could if they were11

standing -- It would have to be very situation12

dependent.  I think we see this being most applicable13

due to hurricanes and tornados, that kind of thing.14

MR. MORRIS:  And if I might add, this is15

Scott Morris, it's not the intent of this to suspend16

all safeguards, protective measures, in place only to17

the extent that we don't put human beings in harm's18

way to account for what may be happening outside, be19

it a hurricane, tornado or other type of severe20

weather and perhaps as Rick pointed out on site-21

specific basis other natural phenomena.  But it's not22

intended to be a complete suspension.23

MR. RASMUSSEN:  Right.24

MR. MORRIS:  It's just for specific folks25
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like, for example, if there is a security officer on1

patrol in the owner-controlled area.  We wouldn't want2

him necessarily to be put in harm's way.3

MR. RASMUSSEN:  And, as I think about it4

from my life in California, the ability to predict5

earthquakes isn't quite there to really make this all6

that useful.  So I don't think that's going to get7

much use.  Section (r) records, there is no new8

requirements in records.  Any discussion there?9

Okay.  (s) safety/security interface and10

I'm now on page 62731.  This is a new requirement that11

points back to our new rule 73.58 and, Jerry, anything12

else you want to add on that one?13

MR. SIMMS:  I think I'll pass on 73.58.14

MR. RASMUSSEN:  All right.  Section (t)15

alternative measures.  We have no new requirements on16

(t) and that completes the 73.55.17

MODERATOR RAKOVAN:  Hold on one minute.18

MR. ROSANO:  A comment.  Actually, a19

question on (t).  Although it's not new, it harkens20

back to the old 73.55(a) which allows the utilities to21

supply alternative measures in the plan.  So the22

question would be when a licensee submits the security23

plan in the context of this new rule and these plans24

are approved and at some point the wording in the plan25
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is recognized to not reflect precisely the wording in1

the rule, the plan is approved.  Does that mean that2

what is then in the plan is now the controlling3

document because of this document?  And the follow-on4

question would be therefore is it fair to say that the5

legally-controlling document from this time forward6

will be the security plan and not the rule.7

MR. MORRIS:  This is Scott Morris and8

Jason may want to weigh in on this as well.9

Consistent with our practice certainly subsequent to10

9/11 and the licensing efforts that we were involved11

with, security plan reviews, the security plans upon12

review and approval by the NRC staff become a13

condition of the operating license of the facility and14

as such become requirements that have to be adhered15

to.  Now certainly the requirements in the plan are16

intended to be entirely consistent with the rule17

requirements.  But to the extent they deviate from18

that, that needs to be clearly articulated in the19

staff's Safeguards or safety evaluation of the plan.20

But both the rule and the plan will be governing21

documents.  To the extent there's a difference the22

plan as reviewed and approved by the staff would23

presumably explain why the difference exists and which24

one is the controlling.25
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MODERATOR RAKOVAN:  I think Mr. Rosano1

might have a follow-up question.2

MR. ROSANO:  Yes, I should have stayed3

down here.  This is a very important point because,4

and in fact, I'm not sure that the answer fully sets5

it aside, there will be wording in security plans that6

clearly are paraphrases or even perhaps more ambiguous7

rewordings of the requirements of the rule.  This8

section tells the industry that when the staff reviews9

the security plan and then it is approved that it10

represents.  In addition to specific restatements of11

the rule, it also represents a collection of12

alternative measures because this section says13

alternative measures can be approved.14

And so it would be fair for utility to15

assume if it has constructed a security plan composed16

of many specific prescriptive requirements from the17

rule as well as site-specific alternatives and that18

the Commission has approved that collection of19

strategies that this would be authorized under this20

section of the rule and therefore the approved21

security plan would become the controlling document22

and that a later reflection by an inspector or the23

staff could not reverse that decision and, in fact,24

say that the rule is more important even though we25
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approved that condition of your security plan.1

MR. MORRIS:  I would respond by saying a2

well documented safety evaluation should alleviate any3

of those types of issues or disputes in the future.4

MR. ROSANO:  And if it's not captured in5

the well-documented safety evaluation, what is the6

controlling document?7

MR. GORDON:  This is Dennis Gordon.  I8

would like to answer this a little bit.  Each of the9

security plans is a review by the staff to determine10

whether or not it appears that the plan will work.11

The plans are subject to implementation where through12

inspection the staff or the inspectors determine that13

the implementation of the plan is ineffective to14

satisfy the requirement.  Then the requirement itself15

would stand as the governing aspect that needs to be16

met by the licensee through their plan which then17

could require, depending on the circumstances, either18

changes to the plan or changes to site implementing19

procedures in order to ensure that the requirement20

itself or the performance that is required by the21

requirement is in fact met by the licensee. 22

As far as the alternative measures, that23

allows flexibility to each licensee to determine the24

requirements and how they apply at their site.25
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Because these are generic requirements, the site-1

specific conditions may change how that requirement2

can be met at a licensee's site and in order to allow3

the licensee to find the best way of meeting the4

requirement they would come in and say this5

requirement says this.  But at our site because of6

these conditions, we cannot do exactly what that7

requirement says.  Therefore, we're going to do these8

other things.  Then when they say that these other9

measures are what is going to best satisfy that10

performance, then the staff would review that11

explanation, that specific explanation, and determine12

whether or not that also sounds like it will implement13

as intended as subject to inspect.14

So therefore, it's going to be a15

combination of what the licensee says they're going to16

do in their plan and what the requirements or the17

performance basis of the requirement is to determine18

whether or not it actually works.  So it's19

effectiveness and performance that's going to be the20

determining factors.  Does that answer your question?21

MR. MORRIS:  I think I understand your22

question and I think presuming that you submit a23

comment that it may -- We may have an opportunity to24

clarify the role of the NRC-reviewed and -approved25
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security plan and its relationship to the governing1

requirements.  I think there's certainly an2

opportunity to do that in the language of the3

statements of consideration.4

MR. ROSANO:  I don't disagreed with your5

answer and I don't disagree with the requirement by6

the way.  It's just that I feel that there's a7

sufficient vagueness inherent there that there may be8

some legal issues later on.9

MR. MORRIS:  Understood.10

MR. ZORN:   I think you're sort of11

focusing on hopefully the rare situation in which a12

licensee's security plan would have language which is13

different or varies or even contradicts what may be in14

the regulations and that now that is an approved15

security plan that the NRC staff has reviewed and16

approved.  I would like to think that would be a rare17

situation and certainly it would raise some18

enforcement issues and how we go about determining19

what the proper requirement is.  But as the staff is20

saying, the regulations are always the overarching21

governing document if there is something which22

contradicts and I think paragraph (t) is intended to23

ensure that the NRC staff is aware of and approves of24

all variations that a licensee may choose to go by and25



101

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

is satisfying a particular requirement.  We don't want1

a licensee to have a security plan which satisfies a2

requirement in a way that the NRC staff hasn't3

considered and then to be a "gotcha" situation where4

you already signed off on it.  This is good enough.5

But I certainly respect the fact that there are6

certain legal estoppel issues with having an approved7

security plan and then for the NRC to come back and8

say this is different from what the regulations say9

even though we approved it.  That's a situation that10

will have to be --11

MR. ROSANO:  And again, I agree with your12

response.  I just don't think this wording handles13

that.  Thank you.14

MODERATOR RAKOVAN:  Okay.  One last15

question on this section and then we'll move on.16

MR. SIMMS:  Jerry Simms again.  A quick17

question.  In late `03, early `04 when we were working18

with the 03-12 security plan template, we proposed19

three alternatives using the old alternative provision20

in 73.55 which is now in (t)(2).  Will those three21

alternatives still be applicable once this new22

regulation goes into effect?23

MR. MORRIS:  I'll take that.  Scott24

Morris.  Those three alternatives were approved25
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through a specific licensing action and there's no1

intent to change that licensing action unilaterally2

through this rule-making.3

MR. GORDON:  I would like to add, this is4

Dennis Gordon, that the process used for the approval5

of those alternative measures is what's intended to be6

articulated in paragraph (t) where the licensee7

specifically states that this is a requirement that is8

an alternative measure is being suggested and it's9

submitted as such with all the background information10

we need to make a decision to determine that that11

particular measure meets the scrutiny that the actual12

requirement has gone under such in a public meeting13

today.14

MR. ZORN:   And if I could just add one15

more point to that not to beat a dead horse, but I16

think there may be some disagreement about the current17

requirement in 73.55(a) the other measures is18

interpreted and I think that this proposed rule makes19

it clear that the alternative measures provision20

should not be read as your security plan is an21

alternative to the regulations.  It's supposed to be22

that the measures you specifically present to the NRC23

to satisfy a particular obligation are satisfactory24

alternative measures to that obligation itself and not25
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the security plan as a whole.1

MODERATOR RAKOVAN:  Do you have a new2

horse for us to beat to death, sir?3

MR. WALTERS:  Yes.  Doug Walters from NEI.4

I would just like to ask the staff to maybe share some5

of their thinking.  This is a more philosophical6

question but I think if you could answer it would give7

us some insights perhaps to how you formatted and8

wrote the rule in the way you did.  If I go back to9

Section (e)(8) on the barriers, the existing rule10

language which is according to the documents is11

73.55(c)(7) that says "Vehicle control measures12

including vehicle barrier systems must be established13

to protect against use of land-based vehicle as14

specified by the Commission as a means of15

transportation to gain unauthorized proximity to vital16

areas."  We understand and appreciate that you tried17

to make this a performance-based rule.  But what you18

did in this section is you say that "vehicle barrier19

systems, the licensee must..." and then you provided20

six very specific, what I would call, requirements to21

meet a vehicle barrier for lack of a better way to say22

it.23

I'm trying to understand how that's24

performance-based when the existing language appears25
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to be kind of high enough level, gives you some1

performance standard that you need to meet.  I'm not2

quibbling at this point on the -- We've been through3

the specific requirements, but I'm just trying to get4

an understanding of your thinking.  If we really want5

to make this performance-based why do we take an6

existing regulation that's one paragraph, we say7

"must" and then list six very specific.8

MR. RASMUSSEN:  One of our objectives of9

this rule was to incorporate the order requirements in10

a way that would give the public some appreciation for11

the kinds of things that we required without overly12

specifying and allowing access to Safeguards13

information.  We felt by expanding these areas we14

would give that flavor.  We feel it's performance-15

based because it is based on the specific16

implementation through your plans and that's why we17

wrote it this way.18

MODERATOR RAKOVAN:  Okay.  I'd really like19

to move forward to the next topic if that's possible20

at this point.  I don't know if there is any shuffling21

around that needs to be done at the table, but if so22

I request that that happen now.23

MR. RASMUSSEN:  We're good.24

MODERATOR RAKOVAN:  And I guess we're25
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going to move on.  If you could go ahead and introduce1

the new topic and keep us moving, Rick.2

MR. RASMUSSEN:  The new topic is Appendix3

C, the Safeguards Contingency Plans, and this starts4

on page 62828 of the Federal Register notice.5

Appendix C was extensively revised in a number of6

ways.  It's added as a new Section II that is7

applicable only to power reactors.  The Section I will8

remain in place in the Code of Federal Regulations for9

use by other licensees until such time that that's10

replaced through rule-making.  So we're talking about11

the new Section II that's being added for the power12

reactors.13

Within that, we're describing the plans14

and strategies that licensees are required to produce.15

This section was written to accommodate the content16

and style of the contingency plans that were put in17

place last major revision to the site security plans.18

It adds a number of new sections that were never19

required by rule.  However, they were required through20

the implementation of the orders.21

The old rule had five categories of22

information, 1 through 5.  Those are maintained in23

this rule.  The additional Sections 5 through 1124

specifically were added again based on the orders. 25
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We're going to go through this to identify1

the new requirements since the time of the orders and2

there really aren't very many.  So I'll cover them all3

at once and then open it up for a discussion.4

On page 62832, Section (f)(4), we5

introduce again our friend, the safety/security6

interface, and this ties these plans in with the7

safety/security interface rule.8

And on page 62837, it's Section9

(l)(4)(iv).  This one establishes a requirement for10

drill and exercise controllers to be qualified and11

again that's kind of a safety and security interface12

consideration in that new requirement.13

And other than that, is there any14

discussion that we should have on Appendix C?15

MODERATOR RAKOVAN:  So we are opening it16

up for discussion on the entire appendix, Rick?17

MR. RASMUSSEN:  The entire appendix.18

MODERATOR RAKOVAN:  That sounds good.  I19

have someone approaching the microphone.  So we'll go20

here first and then I'll check with the phones.  If21

you could introduce yourself please.22

MR. LOCHBAUM:  Dave Lochbaum with the23

Union of Concerned Scientists.  On paragraph24

(e)(2)(ii) on page 62831, it harkens back to the25
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comment I made earlier this year about whether the1

rule was to apply to independent spent fuel storage2

facilities or not.3

MR. RASMUSSEN:  You're right and the4

requirements for the fuel storage facilities are5

applied through their individual licensing channels.6

However, inasmuch as they are co-located and part of7

the site, many are even included in the protected8

area, we did require that their final plan address9

both of those.  However, the requirements for the10

protection of them are established through the other11

means.12

MR. LOCHBAUM:  So this paragraph would13

apply to this rule-making plus the interim measures14

that are under the rules.  Is that correct?15

MR. RASMUSSEN:  This would require16

licensees to describe those interim measures in these17

plans.18

MR. LOCHBAUM:  Okay.  Thank you.19

MODERATOR RAKOVAN:  Okay.  We have an20

additional question from the audience.  If you could21

identify yourself please.22

MR. ENGLAND:  Yes.  I'm Les England with23

Energy Services and also the Energy Rep on the NEI24

task force that's been reviewing these proposed rules.25
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I'm going to try and spell Jerry a little bit.  He's1

been carrying the weight for us most of the morning2

here.3

Just in an overview standpoint, the4

contingency response plan is traditionally focused on5

the predetermined actions and structured responses of6

security officers to certain conditions, including the7

integration of law enforcement assistance.  In the8

proposed changes to Appendix C, they significantly9

expand the scope of this appendix.10

In particular, they bring in specifics on11

non-security response efforts to prevent significant12

core damage and where it seems that the stated13

objective of 73.1 is the protection of the design14

basis of radiological sabotage.  So we've moved from15

a posture of defending against a threat to mitigation16

of that actions subsequent to that.  Also we, in later17

portions, talk about emergency action levels,18

specifics, procedures, guidance and strategies for the19

cyber incident and such.  What was the thinking here20

on putting all of these non-security mitigation21

strategies in a security regulation?22

MR. GORDON:  This is Dennis Gordon.  The23

overall intent is to ensure that the security24

activities that are being performed during a25
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contingency event are also coordinated and goes1

towards the integrated response plan to bring those2

operational activities into play with respect to how3

they interact and affect the contingency response.4

There may be certain conditions, emergency conditions,5

such as somebody having a heart attack that doesn't6

necessarily mean it's a security event.  However,7

security would be involved in opening the gate and8

allowing the ambulance in.  The coordination of that9

action with the actions by others in the other plans,10

in the other emergency plans, is really what the11

underlying intent in an overall sense is.12

MR. RASMUSSEN:  And let me add on a little13

more.  I think the integration between security and14

operations is inseparable in a lot of these actions.15

In response to certain conditions, you want operations16

to take actions and it's also pulled in through the17

safety/security interface concept.  As these concepts18

of security evolve, the need to integrate those more19

and more is becoming apparent to us.20

MR. ENGLAND:  Specifically, if I look at21

the language in (c)(2)(v) how :the onsite response22

effort is integrated to include specific procedures,23

guidance and strategies to maintain or restore core24

cooling, containment and spent fuel pool cooling25
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capabilities using existing or readily available1

resources that can be effectively implemented under2

the circumstances such as large area fires and due to3

explosions and fires."  These are not security4

functions.  These are operations' functions, emergency5

planning functions, firefighting functions.  It seems6

we're putting a lot of detail in a contingency plan7

that really doesn't traditionally fall in that8

document.9

MR. RASMUSSEN:  So your comment would10

inform us where you would like these requirements to11

be?  Where would you like to see them?12

MR. ENGLAND:  We'll cover that in our13

detailed comments, but it would seem that they would14

belong somewhere else than in the security rule.15

MODERATOR RAKOVAN:  Any other questions?16

PARTICIPANT:  (On telephone) Hello?17

MODERATOR RAKOVAN:  Yes?  Do you have a18

question on the line?19

MR. GORDON:  This is Dennis Gordon.  I20

believe, subject to further discussion, as far as the21

specific information you're talking about here that22

may be more operationally related rather than security23

related a reference to where that information would be24

located if it was not a part of this contingency plan25
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would be acceptable so that you have a line or1

something that tells us where that information can be2

found and like I said, the overarching intent is to3

ensure that a security response has been fully4

integrated and considers whatever else is going on so5

that we make sure that there is no stepping on toes,6

if you will, so that everybody can accomplish what7

their emergency procedures, their contingency event8

procedures, say they need to accomplish without9

interfering with the other.10

MR. ENGLAND:  In looking at the statements11

of consideration that is associated with this12

paragraph that I just read, it says that "the13

requirement would be retained with additional14

information provided for an integrated response as15

addressed in the proposed paragraph (j).  Reference to16

Appendix E to Part 50 or 70.22(i) would no longer be17

required because the performance standard for this18

proposed requirement would be broad enough to include19

these references and other emergency plans developed20

as a result."21

There's another area I wanted to really22

bring in that it took away the ability to reference23

information in the security plan and required that24

detail to be included in the contingency plan.  I'm25
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not sure exactly what level of detail that is1

required.2

MR. RASMUSSEN:  I don't believe it was our3

intent to put that restriction on you.  I think we4

were attempting to clarify the requirement that was5

imposing it.  But we can certainly look at that.6

MR. ENGLAND:  In looking at the regulatory7

analysis that was associated with Appendix C, there8

was only line item and that was titled "Drills and9

Exercises" I think and only one cost associated with10

that.  It doesn't appear to me that that cost really11

encompasses the level of effort that I see to12

incorporate all these changes into the contingency13

plan.14

MR. RASMUSSEN:  I think it was our belief15

that these changes have already been incorporated into16

your security plans.17

MR. ENGLAND:  Not to the level of detail18

that appears to be required by this new language and19

all these new sections.20

MODERATOR RAKOVAN:  Do you have any other21

questions, sir?  I have someone with their hand up.22

MR. ENGLAND:  Go ahead.23

MODERATOR RAKOVAN:  Okay.  Would you like24

to --25
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MR. LYMAN:  Edwin Lyman with Union of1

Concerned Scientists.  I can't find the specific2

section that carries out the EPA, Energy Policy Act of3

2005, requirement that NRC actually conduct evaluated4

exercises.  I see the section regarding the conflict5

of interest.  Could you point me to where it states6

that NRC will be evaluating exercises every three7

years?8

MODERATOR RAKOVAN:  Do you guys have a9

general idea of where that would be?  Okay.10

MR. MORRIS:  Is that a requirement?  I11

don't think it's a licensee requirement.  It's our12

requirement.  Appendix B I believe has some of the13

drill and exercise requirements that are imposed upon14

licensees.  But I think, I could be wrong, the15

evaluated exercises to which you're referring to16

certainly apply to us as well as the licensee.  But17

we're looking for it.  I think it's in Appendix B.18

MR. LYMAN:  Because in the current rule19

for Category I theft, it does state, and I'm20

paraphasing, the NRC will conduct an evaluated force-21

on-force test annually.  I don't understand why that22

same language isn't here on a tri-annual basis.23

MR. MORRIS:  Can we take a look up on24

that?  We'll get back to you before the end of the25
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meeting here.  I'm pretty sure we captured that.1

MODERATOR RAKOVAN:  If you could2

reintroduce yourself.3

MR. ENGLAND:  Yes, Les England again.4

Looking at paragraph (g)(1), "Licensee shall establish5

and maintain at all times the capability to detect,6

assess and respond to all threats to the facility up7

to and including the design basis threat."  The8

language in the statement of considerations was a9

little unclear to me.  It says, "The requirement would10

be retained with editorial changes.  The phrase11

`radiological sabotage' is replaced with the phrase12

`all threats up to and including the design basis13

threat' to more accurately represent the standard that14

licensees also protect against perceived threats not15

contained in the design basis threat."  How am I to16

interpret that, "threats beyond the design basis17

threat"?18

MR. RASMUSSEN:  No, I believe that that19

was written in response to some interactions we had20

with utilities who actually argued that they didn't21

have to protect against something less than the design22

basis threat because it was not the ultimate level of23

the design basis threat.  So we're really intending to24

clarify that it's the spectrum of threats up to and25
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including the design basis threat.  That was the1

intent of that wording.2

MR. ENGLAND:  But not beyond?3

MR. RASMUSSEN:  Not beyond.4

MR. ENGLAND:  Section (h)(6) "Licensee5

shall ensure that individuals assigned duties and6

responsibilities to implement the Safeguards7

contingency plan are trained and qualified in8

accordance with Appendix B of this part in a9

Commission-approved security plan."  Is this10

requirement intended only to deal with security11

personnel or would it include operators, simulator12

training, response to large explosions and fires and13

things like that which are now going to be described14

in the contingency plan?15

MR. RASMUSSEN:  Correct.  It covers the16

spectrum of people that would be performing duties17

under this plan.  It even goes as far as to require18

that escorts that are acting in lieu of security19

officers be trained in their duties so that they know20

what's expected of an escort.  It is more encompassing21

and the burden of that is picked up under the Appendix22

B discussion.23

MR. ENGLAND:  The whole section on24

performance evaluation program is included in a25
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contingency response plan.  Why was that not put in,1

say, a training and qualification context instead?2

MR. GORDON:  This is Dennis Gordon.  The3

intent there was because of its direct relationship to4

contingency events that we felt that as far as a5

subject matter flow it fell more into the Appendix C.6

MR. MORRIS:  Is the question about the7

content of the requirement or about where that8

requirement is located?9

MR. ENGLAND:  More about where the10

requirement is located.11

MR. MORRIS:  I suppose it could probably12

fit either place.13

MR. ENGLAND:  It's part of the process14

that prepares you for the contingency response, but15

it's not the contingency response in and of itself.16

MR. MORRIS:  Sure.17

MODERATOR RAKOVAN:  I'm going to check18

real quick to see if we have any questions from the19

people on the phones since we haven't heard from them.20

Any questions on Appendix C?21

(No response.)22

MODERATOR RAKOVAN:  Okay.  Anything else,23

sir?24

MR. RASMUSSEN:  I would just like to go25
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back to Mr. Lyman on his force-on-force question.  If1

you look at (l)(4)(i) on page 62837 about the middle,2

that is a requirement for licensees to perform a3

force-on-force exercise annually.  However, we did not4

write into this regulation a requirement against the5

NRC to then evaluate that force-on-force.  That's a6

requirement that we have.7

MR. LYMAN:  But I don't think then this8

complies with the Energy Policy Act.9

MR. RASMUSSEN:  Okay.10

MR. LYMAN:  So you're probably going to11

have to add that.12

MR. RASMUSSEN:  Okay.  We look forward to13

that comment.  Thank you.14

MODERATOR RAKOVAN:  A couple more minutes15

on this topic.16

MR. ENGLAND:  Okay.  Question on Section17

(m)(2).  They talk about the "Licensee shall make18

necessary adjustments to the Commission approved19

Safeguards contingency plan to ensure successful20

implementation of Commission regulations and site-21

protective strategy."  The revisions to the22

contingency plan are putting much more detail as to23

the site-protective strategy in the contingency plan.24

The statement of considerations says "The requirement25
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would be revised to ensure the protective strategy is1

revised as a result of any significant changes.  It2

would affect the ability to respond in accordance with3

the existing contingency plan."  Would this require4

that all plant strategy changes require prior NRC5

approval?6

MR. GORDON:  This is Dennis Gordon.  The7

short answer would be "No, that's not the intent."8

The intent here is to generically address a portion of9

one of the orders that talked to making adjustments to10

the response strategy and contingency plan and/or11

training qualification plan or the physical security12

plan, in general, when a deficiency, if you will, is13

found or determined.  It's the generic representation14

for when you find a problem we need to address it and15

this is how it would be addressed in the generic16

sense.17

MR. ENGLAND:  Just a general comment.18

Several places throughout Appendix C, the term "shall"19

was replaced with the term "must" and other places20

throughout the proposed rule, the term "shall"21

continued to be used.  Shall is a common term denoting22

a requirement in licensee procedures.  Is it now out23

of favor?24

MR. GORDON:  Funny you should ask that.25
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When we put it up to our administrative editors, we1

were informed as to the proper usage of each word and2

we changed the usage where appropriate according to3

their instruction.4

MR. ZORN:   The general rule we were5

instructed that the convention is "shall" refers to a6

requirement which is satisfied by a person or7

individual or an entity; whereas, "must" refers to8

inanimate objects such as document.  "Your Safeguards9

contingency plan must contain X" or "The Licensee10

shall do X."  I think that was the convention that the11

staff tried to implement through the regulations.12

Can I just go back to the comment you13

made, the question you asked previously about14

subparagraph (m)?  I don't think -- We haven't made15

any changes obviously to 50.43(p).  So Safeguards16

contingency plans would be subject to the same17

requirements under 50.54(p) which are plans which18

decrease the effectiveness of the Safeguard19

contingency plan or the physical security plan would20

have to be submitted for NRC approval.  But I think21

this paragraph was intended to capture the idea that22

if you identified deficiencies in your Safeguards23

contingency plan through whatever means that those24

deficiencies will be accounted in the Safeguards25
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contingency plan.  This is Jason Zorn by the way.1

MODERATOR RAKOVAN:  Thank you, Jason.2

It's coming up on 11:30 a.m.  I'd allow a little bit3

discussion on this topic, but I would at least like to4

try to open up discussion on the next issue.  So if5

you have one more that you want to throw out there.6

MR. SIMMS:  Jerry Simms, Southern Nuclear.7

Jason had a good segue.  I want to get on record that8

the detail that this new regulation on the contingency9

plan is requiring to be in the contingency plan as10

opposed to other areas will take the existing11

contingency plan that we have and multiply it 300 to12

400 percent in the level of detail because now we have13

to incorporate MOU details, we have to incorporate14

operational details, we have to incorporate all kinds15

of implementing procedure details.  These words are16

requiring those details now in a licensing document17

that I have to go through a very strict, disciplined18

process to get them in, get them reviewed, submit them19

to agency.  The agency has to review it.  They have to20

turn around and just like Jason said, if I reach in21

and have to touch any of that, then I have to go22

through another regulatory process.  None of that was23

analyzed in the regulatory analysis and I want to get24

it on the record that that is a significant burden.25
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MR. RASMUSSEN:  Jerry, I'll go on record1

as saying it wasn't intended.2

MR. SIMMS:  It is.  It will us to3

significantly change our existing contingency plan.4

MR. RASMUSSEN:  Based on your insightful5

comments, we can deal with that issue.6

MR. WARREN:  Okay.  Thank you.7

MR. RASMUSSEN:  Thank you.8

MODERATOR RAKOVAN:  Okay.  I would like to9

move onto Appendix B.  If we have time prior to lunch,10

we can always loop back to see if there are any other11

questions.  If anybody needs to swap out at the table,12

if we could do that now and I'll ask that anyone13

coming to the table introduce themselves if you would14

please.15

MR. PEDUZZI:  Thanks.  My name is Paul16

Peduzzi.  I'm with the Office of Nuclear Security and17

Incident Response.  I work in their Reactor Security18

Oversight branch for the Division of Security19

Operations.20

MODERATOR RAKOVAN:  Thank you, Paul.21

MR. PEDUZZI:  I guess I'll take the lead22

for this area of Appendix B.  I would like you to23

refer to your slides and I'm going to go over some of24

the major attributes and some of the changes.  I'm25
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going to go over some of the major attributes and1

changes to Appendix B.2

First of all, if you look at the slides,3

the new section, it is a new section in this rule-4

making at Section 6.  Being that the current rule has5

Appendix B as you all know that's currently used by6

other licensees, we're branching this out into a new7

section, Section 6.  Specifically, this appendix would8

be just for power reactor facilities.  That's the9

first major change.10

Other changes that you're going to see11

throughout Appendix B are physical requirements for12

unarmed personnel.  Again, unarmed personnel13

traditionally can be assigned similar duties to armed14

personnel.  The current rule speaks to armed personnel15

and speaks to physical requirements such as vision,16

hearing and other attributes and is currently silent17

on unarmed individuals.  Being that they do overlap in18

duties, mainly the separation is just the firearm on19

the side of the person for the specific duties that20

are requested, we did some changes to ensure that21

unarmed personnel that may, for example, do detection22

and assessment would have seen a physician and been23

evaluated for vision, hearing and other attributes24

that we would expect for an armed person.  So that's25
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the major addition for unarmed individuals.1

Minimum age requirement for unarmed2

individuals, again if you look at the current rule,3

you see a requirement for armed individuals and a4

specific age.  Looking at the licensing action from5

the security orders, it wasn't by order, but looking6

at revising the security plans, we revised the7

training and qualification plan in 2004 also that we8

established a minimum age requirement for unarmed9

individuals and we're looking to retain that and put10

it into this rule as a change.11

Qualification and requalification scores,12

again, to stay consistent with the current rule, the13

orders that were issued for training in April of 200314

added some courses of fire for licensees for their15

requirements and to remain consistent with the scoring16

methodology of what the current rule specifically17

outlines, say, for handguns, shotguns, a certain18

percentage and it's actually a very accepted19

methodology across other areas, law enforcement and20

federal authority for coming up with percentages and21

certain scoring which we'll get into later.  But those22

qualification scores we wanted to make a more finite23

score and keep consistent again with the current rule.24

Instructors certification and25
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qualification, again looking at training and having a1

program that's a formal training program, we need to2

make sure the instructors or at least the intent of3

the rule is to ensure the instructors are qualified or4

certified to create lesson plans, to teach, to5

instruct, to present, information, qualified to assess6

an individual that you're ready to hire and put in an7

unsupervised position that has a very important role8

to a licensee, meaning that they're going to carry a9

weapon and may make some deadly force decisions that10

we need to train those people that are going to deem11

these individuals trained and qualified and make sure12

they're certified, ensure that they have some basis13

for their judgment on the qualification of an14

individual that you're going to be in an unsupervised15

position with a very important rule at the site.  We16

wanted to make sure that we closed that loop and that17

the training is a formalized training and individuals18

are certified and qualified to deliver that training.19

On the job training, this is not something20

that's unfamiliar to licensees.  I know that in my21

previous experience also and other Commission22

experience that we put into this part of the rule that23

on-the-job training is not really a new issue to24

licensees.  It's again a part of assessing a person's25
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ability prior to going on an unsupervised position.1

You give them basic classroom and theory and they take2

written exams and you may do some hands-on tests.  But3

is the individual or has everyone thought about the4

work environment that comes along with maybe5

conducting searches at an x-ray or an explosive6

detector or other actions we ask individuals to do7

that again as we look back in our past experience.8

And I don't think anybody here can admit that they9

were born to be a nuclear security officer.  There are10

some attributes that need to be trained on and on-the-11

job training gives the person beyond the classroom and12

beyond hands-on an ability in supervised fashion with13

a trained and qualified person to act and respond on14

duty, again with a supervised individual, to ensure15

that this person is again another check and balance at16

that end to ensure this person meets the intent of not17

only the Commission but that licensee for being18

trained and qualified to be put in an unsupervised19

position.  So we're looking again to add some language20

in the rule for criteria for on-the-job training in21

specific areas. 22

You see that we are very specific on23

contingency on-the-job training delineating specific24

hours for individuals as far as contingency training25
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and we'll go over some of those attributes for on-the-1

job training and specific hours for contingency2

training.  Again, an important element meaning that3

being that the minimum age requirement is 21 and I may4

go through high school.  I may come out of college and5

I have really no experience on protective strategies6

and defensive positions and fields of fire.  I go to7

this licensee.  I want employment.  I'm a criminal8

justice major and this is my first attempt.  We have9

to give that person a sense of some training before we10

put them in a position to defend the facility11

especially with the use of deadly force and other12

issues.  So that's the big issue for on-the-job13

training.14

Some of the things you may not see on15

there that I've added to my discussion will be armor16

certification.  That's a new part or a new requirement17

for this part of the rule, again, similar to what18

we've done for training for firearms instructors.  The19

individuals that are going to work on that weapon to20

repair that weapon should be certified and actually21

they shall be certified according to the proposed22

rule.  That's a piece of very valuable equipment to a23

licensee implementing their protective strategy to24

ensure that equipment is going to function as intended25
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especially if they're in a threat situation.  So1

again, looking for a formalized program that the2

individual that would work on that would be certified3

to work on those specific weapons.4

Written exam is something new to this part5

of the rule.  Again, the theory behind our intent for6

this written exam would be that the individuals7

receive some type of training on theory and elements8

and they are tested on that knowledge, not only just9

from a hands-on demonstration or on-the-job training10

but are actually given specific classroom training to11

test their knowledge.  It was part of some of the12

requirements in the training order, but we have13

expanded it for this part of the rule.14

Hands-on test is also something you'll see15

that's a new requirement in Appendix B.  If you take16

a look at training and theory where you sit someone17

down in a classroom and you teach them certain18

attributes, the next thing you do is you don't call19

them qualified and send them out to their unsupervised20

duty.  You want to give them an opportunity to get21

their hands on some of the equipment. 22

For example, if I'm going to teach23

somebody to use a handgun and they're going to use it24

as a protective strategy, I'm going to sit them down25



128

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

in a classroom and go over the theory and why we have1

handguns at this site, what's the basis about using2

that handgun and then I'm going to let them sit down3

and get their hands on the weapon and get an idea of4

what it is, what all the levers and actions that I5

require them to do with that hands-on and then take6

them to the range, the firearms range, and go over the7

qualification courses.  In equipment such as x-ray8

equipment or explosive detector or metal detector,9

again, get the classroom theory and the intent was10

after the classroom, you take them down and let them11

get their hands on the equipment as far as operating12

the x-ray equipment, operating the metal detector,13

operating the explosive detectors that are required by14

our regulations versus just putting them in the15

unsupervised position and expecting them to be able to16

operate that equipment by maybe visually observing17

another individual doing it.  Let them get their idea18

and their hands on that equipment from a hands-on19

perspective.20

So that's the major areas and changes that21

I wanted to briefly go over and give you some22

rationale behind.  Now what I would like to do is kind23

of follow along Rick's lead here recently which is24

just open up Appendix B to any questions.25
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MODERATOR RAKOVAN:  Okay.  We have some1

people approaching the microphone here and then we'll2

go to the phones.  If you would go ahead and introduce3

yourself again.4

MR. WALTERS:  Yes.  Doug Walters, NEI. You5

went through a number of new requirements.  Just a6

couple of questions.  The training order was issued in7

`03.8

MR. PEDUZZI:  That's correct.9

MR. WALTERS:  I'm not sure why now we need10

a plethora of new requirements.  Do you have any11

objective evidence that suggest that what we're doing12

under the current training order is not adequate?  If13

you do, could you cite what that is?  Could you also14

provide some discussion of the improvement in the15

overall security at the facility that you've evaluated16

to be gained by making or instituting these new17

requirements?18

MR. PEDUZZI:  I guess if I understand you19

the first question was the difference from what we20

learned from the training order previously in `03 to21

--22

MR. WALTERS:  My question is the training23

order was issued in `03.  You now have, I didn't24

count, at least a handful of new requirements.  At25



130

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

least you said they were new.  I took from that1

they're things we're not doing today.  My question is2

you had the opportunity in ̀ 04 to do this.  You didn't3

do it.  So have you seen -- What's your objective4

evidence since ̀ 04 that suggests this is a worthwhile5

endeavor to impose these requirements and can you6

discuss what's the quantifiable benefit or enhancement7

to security that's derived by imposing these new8

requirements?9

MR. PEDUZZI:  Okay.  This is Paul Peduzzi.10

I'll try to keep that, make sure that's understood.11

The first question, the part of Doug's question, leads12

to the order.  Again, I had a very integral part in13

doing the technical staff, the technical lead, for14

that order.  That was based on the current threat15

environment.  We were not in a rule-making.  I didn't16

have the ability to look at the current rule and say17

there are areas of the rule that are issues here and18

the order was based specifically off of threat19

information that we received from our threat people20

and creating an order to where we felt that there were21

issues based on that threat, meaning what happened on22

9/11 and we weren't a rule-making where we didn't have23

the opportunity to look at the entire rule and make24

the changes.25
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In 2004 again, in the same situation, that1

through the Commission directive, it was just to take2

the order and ensure that those security plans3

included all the elements of the order.  We weren't in4

a rule-making and I didn't have the ability, at least5

it was not presented from management staff, to look at6

the rest of the rule for an assessment from a7

technical perspective, only looking at the threat8

information and again getting orders out in a timely9

manner based on the threat, not based on are there any10

issues of the rule that anyone wanted to address and11

make change and put into an order.12

So it was a very short time frame as you13

know to take a look at this threat information and to14

put an order in place based on the current threat, not15

in a full-blown rule-making effort.  That's the best16

answer versus when we got into rule-making the ability17

to look at the rule and make some determinations on18

the rule based on lessons learned and best practices19

even since 2003, 2004.20

MR. MORRIS:  I think just to supplement21

and I'm not sure you fully answered Doug's question.22

So I'm going to try to rephrase, capture what you23

said, and tell me if I'm wrong, and then go from24

there.  This is Scott Morris.  Just to play back what25
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I think you said and what I want the folks in the1

audience to understand is that the orders that were2

issued in 2003 were more surgical.  They were intended3

to be more laser-focused on specific and discreet4

issues that the Commission at that time felt needed to5

be included in the body of requirements that it had6

previously existed and then the subsequent licensing7

effort to capture those in security plans in 2004 did8

just that.  They captured those things.9

Now, what I think you're saying, we're10

looking at Appendix B and all the training and11

qualification requirements in a more holistic way12

trying to figure out what is the optimal set of13

requirements to meet the overall Commission objective14

for high assurance.  That's what I understand you to15

have just said, but it doesn't necessarily address16

Doug's question which is -- I mean it does in part,17

but it doesn't capture what is it that we've seen in18

the last two to three to four years since that order19

was issued that warrants that more holistic review and20

revision to this section of the rule and if there's21

something discreet that we can point to, I think22

that's what he's looking for.23

MR. PEDUZZI:  And that was going to be, I24

guess, my follow-up.  I was trying to dissect his25
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question in two as he put it.  But where we look at1

the benefits in this rule, and I'm going to point2

specifically to one area, on-the-job training, is if3

you look at the current rule and specific to again4

putting in on-the-job training is the best I can give5

you as far as we quantitate a benefit, and this was6

picked up off of lesson learned from inspections and7

other activities at licensees, it is possible for an8

individual to be hired with no previous experience9

whatsoever in security, put in a classroom and the10

next stage other than maybe some firearms training is11

they would be put on post in an unsupervised position.12

There is nothing in the current rule that precludes13

that meaning that a person again with no experience on14

defensives strategies, only through classroom15

discussions and shown some slide presentations in a16

classroom format and maybe some firearms17

demonstrations on the range and technically may not18

even have to enter the protected area ever could be19

put on duty in an unsupervised manner.  The benefit is20

ensuring that we live up to what I believe even the21

intent back in the `70s was that we have trained and22

qualified individuals on the site and that23

determination is not only made from a classroom, but24

it's made by giving the individual every opportunity25



134

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

that you can to ensure their success when they're on1

duty meaning that they have the written exam, they2

have some classroom training, they have some hands-on3

training and you take them out to the field and let4

experience the environment in which you're going to5

put them in.6

Now I'm not saying that every licensee,7

and I have been around, would do that.  But there is8

nothing that would preclude that ability.  So the9

benefit would be, that we give the individual that is10

signed up, is to be that employee that you desire,11

that you want on your site, every opportunity that we12

can for them to be trained, qualified and maybe those13

questions that they're afraid to ask or answer in a14

classroom or that they don't know what's the answer or15

what to ask because you haven't even put them on the16

post yet or even let them have the opportunity to do17

it,.  That's the best answer I can give as far as18

pointing to at least one with the on-the-job training19

which is a big item.20

Another one I can point to is the physical21

requirements for unarmed individuals.  The current22

rule says your armed people should be able to see,23

hear and have all kinds of psychological evaluations,24

but yet under the current rule, part of the benefit is25
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the current rule says that we don't have to have1

anything for an unarmed individual that is going to be2

assigned the exact same duty.  A lot of plants give3

you the opportunity to either put an armed or unarmed4

person depending on the compensatory measure for5

detection and assessment.  So if I'm going to mandate6

that my armed person can visually see an adversary for7

a degraded area or hear from the radio or at least8

have some type of physical requirements and abilities9

to do their jobs, the benefit for having unarmed10

individuals with a medical is to ensure that person I11

put on a post, the same post I put an armed12

individual, can see, can hear and has the ability to13

detect and assess similar to an armed individual,14

meaning that we're just closing the loop to ensure15

that that person again that's unarmed meets the same16

requirements if they're going to do the same job that17

an armed individual is going do.  The only difference18

would be a weapon.19

MODERATOR RAKOVAN:  Any additional20

questions?21

MR. ZORN:   Can I just add a little bit to22

that statement?23

MODERATOR RAKOVAN:  Briefly.24

MR. ZORN:   But just keep in mind that the25
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overall purpose of this, many purposes, as Rick1

articulated at the beginning of the meeting, one of2

which was to rewrite the rule in the regulations3

itself and taking into account we want to this rule to4

have a long life to it.  We don't want to be sitting5

at this table five years from now with a new proposed6

rule because we didn't go through the props as7

properly of coming up with a well-written instruction8

rule that's going to last for a long period of time.9

That being the case and generally10

speaking, our regulatory authority is never limited by11

what we do under extraordinary circumstances in12

issuing orders, for example, in this case.  So now13

that we've had the opportunity, and I don't want to14

speak for Paul and the rest of the staff because I'm15

not involved in the technical aspects of developing16

the rule, for instance, the on-the-job training it17

isn't that it wasn't necessarily considered at the18

time  the orders were issued.  But it wasn't19

considered necessary at that time to impose it as a20

requirement.  I don't know that that's -- I'm just21

speaking theoretically.22

MR. WALTERS:  Doug Walters from NEI.  I23

don't intend to debate this with you, but that's24

exactly the point.  Why is it now all of a sudden25
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necessary?  I didn't hear any "Well, we're seeing this1

out at the sights, so we think there's an issue2

there,"  "There's something inadequate with what we're3

doing."  I'm trying to understand the basis especially4

when what I did here is this is kind of a lesson5

learned.  I'll take from your comment that the rules6

won't change again because we have better lessons7

learned or more lessons learned.8

I'm just trying to understand what the9

basis is for new requirements and when you had the10

opportunity to do an order, I guess I didn't view the11

orders as just being a surgical strike to get12

something done.  It was an opportunity.  It was two13

years after 9/11, not two days.  I mean it was two14

years after 9/11.15

I'm struggling with the basis, I should16

say, for why these new requirements are now necessary.17

What's the objective evidence we have or that you have18

that suggests that we've seen X, we need to take19

action and here is the benefit derived from taking20

that?21

I don't dispute your discussions. I don't22

dispute your saying that this is beneficial.  There's23

a lot of nice-to-haves.  But we're talking about24

things you're putting in regulatory space and I think25
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all I'm trying to ascertain is what was the basis for1

putting that in the proposed rule.2

MR. MORRIS:  We appreciate the comment.3

I'm trying to blow you off but I don't think it would4

be appropriate for us to discuss any specifics or even5

the observations from our oversight program because6

clearly we don't for obvious reasons share those types7

of issues in a public domain.  But I appreciate the8

comment and the question and look forward to9

clarifying that position on the record.10

MODERATOR RAKOVAN:  Please.11

MR. MILLER:  Brian Miller, Progress Energy12

and I too participated on the industry task force13

reviewing the proposed rule.  I have a number of14

questions.  I'll try to be brief here.15

We touched on one a little bit earlier.16

You mentioned that escorts would be required to be17

trained per Appendix B.  Just for the record, is it18

your intent that all escorts would then be security19

officers?20

MR. PEDUZZI:  No.21

MR. MILLER:  Okay.  The answer to that is22

no.  As far as being trained in accordance with23

Appendix B, what portions of Appendix B would apply24

to, say, an escort?  For example, (b)(1) suitability25
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or (b)(2) physical qualifications, would those apply1

escort operators that have functions to address the2

security requirements?3

MR. PEDUZZI:  Yes.  If you look at4

Appendix B, we do make a statement and it's explained5

further in the statements of consideration that any6

individual that is going to assume a security duty7

would be trained and qualified and that would include8

them having to be medically assessed for that specific9

duty.10

MR. MILLER:  So that would include the11

operator who is looking for tampering on the system,12

the escort who is doing escort duties?13

MR. PEDUZZI:  If they are deemed, that's14

their security duty.  If they're doing a security duty15

in accordance with the plan, yes.16

MR. MILLER:  Is it your position then that17

is a security duty?  An escort duty is a security18

duty?19

MR. PEDUZZI:  An escort duty is -- Are you20

talking personnel escort, vehicle -- You have to --21

MR. MILLER:  First, personnel escort.22

MR. PEDUZZI:  If you are talking personnel23

escort, then we may be under a different because24

personnel escort can be conducted by anybody with25
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unescorted access not specific to security.   But if1

you're talking vehicle --2

MR. MILLER:  Yes, that was where I was3

going with that.  Is that --4

MR. PEDUZZI:  If you're talking then with5

anybody with unescorted access, then they would follow6

the normal site training which may be general7

orientation training or whatever it may be.8

MR. MILLER:  So it's not your intent then9

that those individuals would have a qualification card10

and OJT.11

MR. PEDUZZI:  Not for personnel.  I think12

it's delineated when you look at the training and13

qualification plans that facility personnel may be14

trained in accordance depending on the situation with15

facility procedures.  But as far as personnel escorts,16

that can be conducted by anyone with unescorted17

access, not necessarily a security function.18

MR. MILLER:  Okay.  I wanted to clarify19

that.  It wasn't clear to me in my reading of this20

that those items didn't apply to those personnel as21

well.22

The (b)(1) in Appendix B speaks about "the23

qualification of each individual to perform assigned24

duties and responsibilities must be documented by25
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qualified training instructors and attested to by1

security supervisor."  OJT is an important part of2

your addition to this rule.  In most cases, and I3

believe in parts of the rule, we talk about that OJT4

can be performed by other qualified personnel.  Yet in5

some parts of the rule, it implies that that has to be6

signed off by a qualified training instructor.  Is it7

your intent that OJT would be provided by a qualified8

training instructor and signed off by a qualified9

training instructor?10

MR. PEDUZZI:  Again, not getting too far11

in, I believe if you go to the OJT session.12

MR. MILLER:  That would be (c)(2)(A).  And13

in the statements of consideration in (c)(2)(A), it14

does talk about conducted by qualified security15

personnel.16

MR. PEDUZZI:  Exactly.17

MR. MILLER:  However, in (b)(1)(B) it says18

that it shall be signed off by a qualified --19

MR. PEDUZZI:  It's our intent that if your20

on-the-job training program, say, specifically could21

be set up by a qualified training instructor and could22

use individuals such as trained and qualified23

individuals for on-the-job training.24

MR. MILLER:  Be a standard on the on-the-25
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job training type program.1

MR. PEDUZZI:  Yes, it's mainly2

specifically for on-the-job training and as long as3

that qualified instructor has oversight of that and4

that's where the attestation of the security5

supervisor comes in where, for example, it could be a6

review of the records to ensure that individual7

maintained and acquired all the training that was8

required to be on post.  But the goal is or the intent9

is for the qualified training instructor, at least for10

the on-the-job training, to oversee that process and11

obviously they can't be everywhere on every post.12

MR. MILLER:  That would be a significant13

burden to have --14

MR. PEDUZZI:  -- trained and qualified15

individuals kind of be their arm in the field, but16

still be under the control of that training instructor17

as far as the program and then attested to by the18

security supervisor.  That's our intent for that.19

MR. MILLER:  Moving on to another item we20

touched on.  I believe we got the answer, but21

(b)(2)(a)(1) "individuals whose duties and22

responsibilities are directly associated with the23

effective implementation of the Commission-approved24

security plans may not have any physical conditions25
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that would adversely affect their performance."  Just1

to be clear, it's not your intent that every security2

officer will be physically qualified for every3

security position before he takes any security4

position.  He has to be physically able to perform the5

position he's assigned to.  Is that correct?6

MR. PEDUZZI:  That's correct.7

MR. MILLER:  Moving on to (a)(1)(D),8

dealing with firearms.  In this requirement, it9

provides that "the Commission-approved training and10

qualification plan shall include but is not limited to11

the following areas" and again I guess this gets back12

into part of the discussion that Doug had with you13

just a second ago.  In here, we add several new items14

to this list that weren't previously on the list.15

These do not appear to be addressed in the regulatory16

analysis.  Why not?  They would require quite a bit of17

requalification, redoing of the security training18

programs.19

MR. PEDUZZI:  Are you speaking of the 1520

items listed?21

MR. MILLER:  The 15 items listed, it22

appears that maybe 11 through 15 are new items.23

MR. PEDUZZI:  Again, looking at some of24

the order requirements especially for the25
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familiarization with weapons, we looked at this as1

already being included in what the training2

qualification plans currently implement and what basic3

firearms program would implement.4

MR. MILLER:  We did not see it that way in5

our review of the orders on this.  So we'll provide6

you with those comments.7

MR. PEDUZZI:  We'll look forward to your8

comment.9

MR. MILLER:  In (f)(4)(C), annual tactical10

qualification course, why was not the total11

qualification score here consistent with what was12

specified in security frequently asked question 05-1013

which was approved back in December of 2005?  In that14

SFAQ, it was stated that that score would be 7015

percent.16

MR. PEDUZZI:  I don't have the document in17

front of me.18

MR. MILLER:  Okay.19

MR. PEDUZZI:  I know I had much to do with20

that document, but I'd hate to make a determination21

without reading.22

MR. MILLER:  We'll provide you with that23

comment as well.  And finally (g)(3)(A), dealing with24

the certified armor, this again did not appear to be25
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addressed in the regulatory analysis, the need to get1

those additional people, to qualify them, to score2

them.  It also does not address the loss of3

flexibility that we would see by needing to have that4

one individual and we couldn't do anything on that5

shift unless we called somebody in to take care of an6

item.  Was it your intent that we would not be able to7

use experienced personnel to take care of matters on8

back shifts, etc.?9

MR. PEDUZZI:  Depending on what the matter10

is.  Obviously, if the weapon needs attention or11

repair, we would want someone certified to do it.  But12

if it's a matter of clearly a double feed or something13

or an issue with a magazine that won't seat right and14

you just have to get a different magazine or maybe15

work the magazine free from the weapon, that's not our16

intent unless you felt that you've damaged the weapon.17

Then it would have to be looked at as the armor.  But,18

no, it's mainly for the maintenance and upkeep of the19

weaponry versus any specific issues.  But again, it20

would be dependent on what the issue is.21

MR. MILLER:  So that would be open to22

interpretation depending on the issue at the time.23

MR. PEDUZZI:  Yes.24

MR. MILLER:  And with the inspector that25
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would come in at that case.1

MR. PEDUZZI:  That's correct and I know2

I've provided, it's been some time, but I've provided3

some information for the regulatory analysis.  I'll4

have to look back on that, but I would look forward to5

your comment to make sure I can.6

MR. RASMUSSEN:  I would like to follow up7

with one thing about your escort training.  73.55,8

Section (g)(8) clearly requires that escorts be9

trained in accordance with Appendix B and so I believe10

it was our intent that as part of the Appendix B and11

the requirement to establish the training12

qualifications required for various position that you13

covered escorts.  Our intent of escort training was14

that the people are knowledgeable of the activity that15

they're escorting the people in for, knowledgeable of16

the surrounding that they're going to be escorting in,17

knowledgeable of how to contact security in the event18

that there's a problem, basically clarify what are19

their requirements as an escort other than to unlock20

the door.  So as you look through this and comment, if21

that is not clear or not coming to you, we should hear22

that.23

MR. MILLER:  And it was along those lines24

as Jerry has mentioned several times when we read the25
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words on the page some could take that to say they1

have to be trained in accordance with Appendix B. 2

That means firearms.  That means the whole nine yards3

which obviously is not the case as you mentioned here4

today.5

MR. RASMUSSEN:  Correct.6

MODERATOR RAKOVAN:  I just wanted to do7

one quick check on the phones to make sure no one had8

any questions before we break for lunch.9

(No response.)10

MODERATOR RAKOVAN:  Okay.  It's about11

12:00 -- Do you want one quick question?  Okay.  Jump12

on in.13

MR. LOCHBAUM:  Dave Lochbaum, Union of14

Concerned Scientists.  I got a little bit confused by15

that escort thing.  Would your expectations allow an16

escort, a person, who has unescorted access right but17

may be vision impaired or blind to escort in people to18

the plant or what would prevent them in this19

regulation from that?20

MR. RASMUSSEN:  That's a good point.  I21

think that's the intent of the flavor of Appendix B22

and I can't answer whether by the current re-read of23

the language if that would be excluded, but that would24

be a good comment.25
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MR. LOCHBAUM:  Okay.  Thank you.1

MODERATOR RAKOVAN:  Okay. I'd like to give2

a full hour for lunch.  So let's plan at reconvening3

at 1:05 p.m.  You can leave your stuff here.  For4

those of you who are here for the meeting, there is a5

cafeteria if you turn to your left and the first door6

on your right.  There's a second one if you go through7

to the other building and it will be on your left.8

It's like the second or third door.  If you haven't9

signed the sign-in sheets, please do so either on your10

way out or on your way back in.  And we'll start back11

up in about an hour.  Thank you.  Off the record.12

(Whereupon, at 12:05 p.m., the above-13

entitled matter recessed to reconvene at 1:05 p.m. the14

same day.)15

MODERATOR RAKOVAN:  Okay, I think we're16

going to go ahead and get things started again.  I17

want to confirm that we're still connected to the18

bridge line.  So if someone on the bridge line could19

make a noise of some sort, we'd appreciate it.20

MR. ANGIL:  John Angil, Vermont.21

MODERATOR RAKOVAN:  Okay.  That will do.22

Has anyone joined the bridge line that wasn't in23

attendance somehow this morning?  Okay, I'll take that24

to be a no.  Again, I recommend, if you're calling on25
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the bridge line that you mute your phone when you're1

not participating in discussions.  It cuts down on the2

background noise here.  3

If you look at the agenda for this4

afternoon, we have four primary discussion topics. The5

first of those is 10 CFR 73.56.  Before we get things6

started, I want to go once more and just have the7

people who are currently sitting at the table8

introduce themselves so everybody is aware of who's9

here.  We want to start things off with Dennis as I10

catch him while he's taking a sip of water.11

MR. GORDON:  Dennis Gordon, NSIR12

Rulemaking Branch.13

MR. REED:  Tim Reed, NRR.14

MR. BURRELL:  Mike Burrell, OE.15

MR. MORRIS:  Scott Morris, NSIR.16

MR. RASMUSSEN:  Rick Rasmussen.17

MR. WEST:  Gorman West, NSIR.18

MR. ZORN:  Jason Zorn, Office of the19

General Counsel.20

MODERATOR RAKOVAN:  And I'm still Lance21

Rakovan, facilitating the meeting.  So with that, I'll22

turn it over to whoever is going to have the lead for23

this discussion.  That would be Gorman.24

MR. WEST:  Gorman West once again, and25
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we're going to be going through the specifics of the1

proposed Part 73.56 rulemaking, personnel access2

authorization requirements for nuclear power plants.3

The major attributes of the rule revision have to do4

with increased rigor of the rule, its requirements,5

and I think you'll see even evidence of some of that6

rigor in the examples and items that follow even on7

the major attributes and hopefully you'll see even8

more specific evidence of that as we go through the9

major sections of the rule text.10

In light of 9/11 one of our specific goals11

was to eliminate temporary unescorted access and we've12

done that.  We've also eliminated a relaxation13

relative to -- that would be allowed under the current14

regulation with respect to cold shutdown.  We've15

eliminated that particular provision and we did that,16

again, in light of the aspects of 9/11 and greater17

concern about insider threats and we thought it was18

appropriate to, therefore, get rid of that particular19

provision during cold shutdown.20

We have new requirements admittedly for21

individuals with access to electronic systems.  We'll22

see that some level of detail as we go through the23

rule text.  I think the broad consideration there was24

that if you look at the technology at the time that25



151

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

this current 10 CFR 73.56 was written versus the1

technology that we have nowadays, and I'm not2

certainly an expert in this area, but generally3

speaking, there have been a lot of advances from4

analogue technology to what's available now relative5

to digital technology and taking some of those6

considerations into account, it seemed appropriate to7

bring the rule up to where the technology is relative8

to not simply the traditional notion of how we define9

unescorted access authorization with respect,10

specifically to the protected area and the vital area11

but looking at it from a slightly different12

perspective, for those individuals that might gain13

access to the protected area, generally speaking, even14

through electronic means.  15

We certainly have upgraded the rule with16

respect to information sharing between licensees and17

then lastly, big picture, we have -- as we did with18

Part 26, we tried and our goal was to be consistent19

with 73.56 and similarly here in this rulemaking20

effort we're also trying to maintain that consistency21

across the two rulemakings.  22

I've thought about what's the best23

approach beyond just the major attributes of the rule24

changes and I've concluded that we will -- I will just25
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go from section to section of the major subsections of1

the rule and open it up for any comments that might be2

appropriate rather than just simply trying to parse3

out what's new, what's amended and so forth and so on.4

And from that perspective, I would have you to focus5

on page 62.732.  That's where the rule text starts for6

73.56 and I will open it up for Subsection A if there7

are any comments, thoughts, whatever.8

MR. ROSINA:  John Rosina, NEI.  I'd like9

to talk about 73.56 in general, if I may, before we10

get into the various pieces of it.  The proposed rule11

has many requirements that are not in the current12

orders.  We plan to submit approximately 40 comments13

about these new requirements.  If the proposed rule14

had merely codified what you got up there on the15

screen as well as what's in the orders, we think we16

have very, very few comments, so we find this a little17

bit puzzling.  I guess the question is, was it the18

NRC's intent to actually provide 30 to 40 new access19

requirements?20

MR. WEST:  I think the quick answer would21

be that, you know, we didn't start out with a set22

number and I know that doesn't speak directly to your23

broader question and concern, but we did at the24

minimum look at what was relevant with respect to the25
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order but it's not simply bounded by the order.  There1

were other considerations as well and some of them2

perhaps a little bit more notable than others.3

Certainly the one that I've cited already in terms of4

the electronic access, that was clearly new.5

I think there may be another aspect, if6

you will, of even for existing requirements, wherever7

they reside, whether it's in the Rule 73.56 proper or8

whether it's in the order, which is certainly9

safeguards, there may be some aspect of even for10

current requirements where we have amended, maybe11

expanded certain aspects of those existing12

requirements.  I think that's potentially a way to try13

to explain how the industry can come up with 30 or 4014

new ones.15

Beyond that, I think we just have to take16

a look at your comments once they come in and we'll17

take it from there.  In either case whether it's 30 or18

40 new ones or it gets ultimately to whatever that19

number is, X, I think we're certainly and the purpose20

of this kind of a forum is to air whatever your views21

are even if you feel that you know, some of the22

specific requirements, whatever your reasons may or23

may not be appropriate, we're receptive to hearing24

that and evaluating it.  And ultimately, we're25
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certainly accountable as well to address it in the1

regulatory analysis.2

Subsection (a), I know -- 3

MODERATOR RAKOVAN:  I just want to go to4

the phones real quick, just to make sure that no one5

on the phones has a question.  6

(No audible response.)7

MODERATOR RAKOVAN:  Okay, thanks.8

MR. WEST:  Subsection (a), admittedly is9

just regurgitating to a great extent some of the kind10

of boiler plate language that appears in virtually11

every rule.  If there are no specific items on12

Subsection (a), I'm going to move onto Subsection (b)13

and Subsection (b) deals with individuals who are14

subject to an authorization program and that's where15

the item on electronic access which is totally new,16

appears in Item (b)(1)(ii).  17

MODERATOR RAKOVAN:  Any questions18

potentially at this point?  19

MR. WEST:  I'll move onto Subsection ©,20

general performance objectives.  Anyone on the line21

have anything on that one?22

If not, I'll go onto Subsection (d)23

dealing with informed consent.  24

MODERATOR RAKOVAN:  I think we may have a25
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question, if you could identify yourself.1

MS. TEKLAND:  Sue Tekland with Excelon2

(phonetic) Nuclear.   I guess I have an overall3

question and this is where it first comes into play.4

It appears that the intent of the rewrite of 73.56 is5

to bring in the responsibility of a licensee and6

applicant, a contractor/vendor to be of equal status7

except in one particular case and that is only in the8

granting of unescorted access.  It is allowing a9

contractor/vendor and an applicant to grant unescorted10

access authorization where it currently is not11

allowed.  It is allowing them to see criminal history12

results that come back from the FBI that is currently13

not allowed and then also you know, the granting of14

the unescorted access authorization and then also15

having them act as a reviewing official that all of16

the criteria that we currently use for -- to evaluate17

that is all safeguards information that's currently18

not allowed because it can't see all of the19

information in totality.20

So there's a lot of places in this whole21

-- I don't know if you want me to come and point out22

every single one that it groups us all together where23

it really isn't appropriate and I'm just wondering24

what the actual intent is.25
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MR. WEST:  I'll jump in there and Mike or1

Val Barnes, who's a member of the NRC staff that2

couldn't be here today, she's on the line and if3

either Mike or Val want to add anything further, we'd4

certainly welcome that.  I don't know if this fully5

addresses your question or concern but we do make an6

explicit point in the section under (a)(6) towards the7

end of that rule text, we make the specific point that8

only a licensee or applicant shall grant or permit an9

individual to maintain unescorted access to a nuclear10

power plant protected and vital area.11

So that, I think, is the overarching12

intent that we had in mind.  13

MS. TEKLAND:  And I understand that.  And14

I think I pointed that out, that's the only area that15

a licensee still has the authority, but unescorted16

access authorization which is the step prior to that17

completing all of the background elements and18

approving them the licensee currently is the only one19

allowed to do that right now, and you're giving the20

authority to an applicant and contract/vendor also21

now.22

MR. WEST:  Okay, I think we would23

certainly welcome your comment in that area.  Mike,24

did you want to add anything?25
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MR. BURRELL:  I would add that it was1

never the intent of the NRC to add any provision for2

review of criminal history data by contractor/vendors.3

It was never the intent of the NRC to add more4

opportunity for review or more requirement for review5

of contractor/vendors other than for those elements6

that they specifically would have the right to review,7

which it would exclude decision making criteria that8

the licensee now has today and would continue to have.9

Does that make it more clear?  Okay.10

MODERATOR RAKOVAN:  Any additional11

discussion?  Okay, let's keep moving then.12

MR. WEST:  Okay, we'll move onto13

Subsection (e).  14

MR. ROSINA:  John Rosina, NEI.   We've got15

several points we want to make here.  Section (e) has16

to do with requirements for psychologists and17

psychiatrists.  First, NRC proposes the use of18

professional organization ethical standards. 19

Psychologists and psychiatrists are licensed by the20

various states.  All the states have ethical practice21

requirements as part of the license.  These state22

standards do not necessarily correlate exactly with23

the professional organization standards. 24

We believe it would be appropriate that25
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the rule talk about unethical practice in accordance1

with the state license as opposed to the professional2

organizations that these individuals belong to.  3

A second issue has to do with the term4

"clinical psychologist".  We've checked with our5

professional providers in those states specifically6

licenses a clinical psychologist.  We believe the7

intent is that we use a psychologist that's got8

experience in a clinical setting and it's just the9

specific term that we're very concerned about and that10

requirement.  11

The third item, the staff proposes a12

predetermined threshold for standardized tests that13

seems to say that this needs to be the same14

nationwide.  We're not real clear if that's the15

intent.  Once again, our psychological providers16

indicate that in different regions of the country they17

use different predetermined thresholds just because of18

what are essentially cultural differences throughout19

the nation and they believe that's a much more20

appropriate thing to do and that they, the21

professional providers, should be allowed to determine22

what is or what is not an appropriate threshold on the23

standardized test.  24

The final item I've got here has to do25
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with a proposed requirement that if the psychological1

provider feels there could be a medical issue that the2

staff is proposing that the psychological advisor go3

to the reviewing official as opposed to communicating4

with the medical review officer.  We feel it's more5

appropriate for the psychological provider to speak6

directly to the medical review officer.  They're7

talking about complex medical issues and that between8

the two, they should then provide a recommendation to9

the reviewing official.  We think that would be much10

more clear.  11

Certainly, licensees can develop12

procedures that would expedite this type of13

communication.  And finally, an overall comment on14

Section (e) is we're not real clear why these changes15

are needed and what the benefits are and we -- I want16

to note that these various impacts were not calculated17

in a regulatory analysis and that's not at all clear18

to us the reason they were excluded from the19

regulatory analysis.  Thank you.20

MR. WEST:  Okay, sure.  On your point21

regarding potential deltas between the ethical22

standards both for psychologists, American23

Psychological Association and the Psychiatric24

Association as well, any deltas that would exist25
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granted, both of those professions are licensed by the1

state and certainly our goal would be to have as much2

consistency between the two as we can achieve and we3

would certainly agree that we don't want to have a4

requirement that would be requiring a psychiatrist or5

a psychologist to do something that would be6

inconsistent with their license.   So we acknowledge7

your thoughts on that.8

The terminology, if I understood your9

point relative to the -- we have been explicit with10

respect to a clinical psychologist, if I heard you11

correctly, you were indicating that clinical12

psychologists aren't licensed specifically for13

clinical psychology as opposed to maybe having a14

broader license for psychology that could be received15

by any number of disciplines in psychology, clinical16

or otherwise.  Was that your point?  I'm not sure I17

fully understood that and I wanted to hear it clearly18

because I'm not sure what the fix is.19

MR. ROSINA:  Okay, we believe the intent20

of the staff is that the psychological provider have21

clinical experience.  We're concerned that the term22

"clinical psychologist", which is used in 73.56 as23

well as in some of the appendices for Part 73, could24

be misconstrued to indicate an individual must be25
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specifically licensed as a clinical psychologist.  Our1

psychological providers indicate that states do not2

specifically license a professional called a clinical3

psychologist and we believe it's appropriate that4

psychologist have the clinical experience that would5

be required to do that task that they're -- they do to6

meet these requirements.7

MR. WEST:  Understood.  And I think we8

would agree that the experience is a key factor there.9

So we'll take a look at that and look at your comment10

when it comes in.  On the predetermined threshold, I11

would say, and I know this is an issue that we've had12

-- spent some time on with the industry, I would say13

that if there were -- if it were feasible to have an14

overarching kind of threshold that would be a standard15

throughout the industry, that would probably be our16

goal.  We know that it's not an easy task to achieve17

and short of that, then you do have to default to18

something that's perhaps more achievable, but19

certainly that would be our goal and we have -- as I20

said, we've discussed this issue in the past.  We'll21

continue to work not only with the industry on this22

broader goal, if we can achieve it and also with the23

professionals that are licensed and are actually out24

in the field that actually have to administer these25
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psychological tests to see if that's something that we1

can accomplish.  If not, then short of that, I think2

we have to go with something that we know we can3

achieve that's more, not necessarily region based, but4

in a reference based but in a reference point whether5

it's for the utility and their own experience or6

something comparable to that.  But I think the staff's7

goal would be to have something that's more of a8

standard for the entire industry if it's achievable.9

The issue of if there is a medical10

condition, I think we would agree with you that both11

individuals are of importance, both the reviewing12

official for obvious reasons, as well as the medical13

review officer, particularly given the professional14

expertise that a medical review officer would have.15

So I don't think we would take exception that both16

should be certainly involved in that process.  That17

seems to make sense.18

And lastly, the benefits of the19

psychological assessment and any shortcomings if there20

are indeed any relative to the regulatory analysis, I21

guess my overall comment would be that the staff22

didn't intend for this particular section of the rule23

-- we certainly didn't envision it as totally new.24

There may be some fine points here that we have25
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provided additional detail on but certainly1

psychological assessments, there's a requirement even2

in the current rule and we have gone to a level of3

detail relative to those psychological assessments4

that you don't necessarily get in the current rule and5

we'll just have to wait and take a look at your6

specific comments when they come in officially to us7

and also be mindful of looking at the regulatory8

analysis as well. 9

MR. ROSINA:  John Rosina, NEI, just to10

follow up on that, Garmon, the thing we're not seeing11

is a basis for the additional detail that you've added12

into the rule.  The considerations discussion does not13

indicate issues with the psychological assessments14

that are currently being done.  So we're essentially15

seeing solving a problem, yet not problem has been16

identified.17

MR. WEST:  I guess I don't have a lot more18

to add relative to the basis.  I would say certainly,19

if you take the aspect of additional details on the20

specificity with respect to the ethical principles of21

the American Psychological Association and American22

Psychiatric Association, we just thought that was as23

an example if you will of additional detail, we24

thought -- in the context of a rule as opposed to an25
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order, we thought that was a prudent thing to add to1

get a clear reference point relative to the2

requirement.3

MODERATOR RAKOVAN:  Okay, let's try and4

wrap this up soon but go ahead.5

MR. ROSINA:  I understand that and I think6

the discussion here if you generalize it, goes to a7

lot of these issues.  You've not noted to us, we're8

not aware that we've had ethical issues with a9

psychologist, so we're not clear why you need to10

codify something that already exists in state laws.11

It's perplexing to us.  12

MR. WEST:  I guess on that point, it13

wasn't so much to focus on specific ethical issues,14

but rather just trying to get a common standard15

reference point with respect to psychological16

assessments.  I think that was the point I was17

intending to make.18

But again, I think I hear that you do have19

quite a bit in this area, five different items and we20

respect your -- the points that you've made and we'll21

give them serious consideration once we get your22

formal comments, including the -- taking a look at the23

regulatory analysis.24

MODERATOR RAKOVAN:  Any other questions25



165

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

before we keep moving on?  Okay.1

MR. WEST:  The next section is Subsection2

(f) dealing with behavioral observation.  3

MR. ROSINA:  I'll try to speed things up4

here and talk about both (f) and (g).  Okay, both5

require reports to reviewing officials; one for6

behavior observation program, the other for arrest7

reporting.  We believe individuals should be able to8

report to either their supervisors, other management9

officials, or reviewing officials as long as the10

information is routed by procedure to the reviewing11

officials.  We feel that if the requirement is changed12

such that individuals may only report their concerns13

to the reviewing official that it's less likely that14

their concerns will actually be reported.  They're15

seeing their supervisors on a regular basis.  They're16

talking to them very regularly.  17

We're aware that some plants actually do18

currently have individuals report to the reviewing19

official or their supervisors, whatever the individual20

feels is appropriate or comfortable and we think that21

type of flexibility would be appreciated by the22

individuals, by the industry and we think the23

requirement might better be that these reports need to24

be routed -- all the reports need to be routed to the25
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reviewing official in an expedited manner.1

MODERATOR RAKOVAN:  Is there a specific2

question you're looking for clarification on?3

MR. ROSINA:  Well, yeah, the specific4

question is, why is this needed and what are the5

benefits and then once again, why are these impacts6

not analyzed in a regulatory analysis?  This would be7

modifying both the behavior observation program and8

the arrest reporting program at each site doing that9

type of modification is a relatively expensive10

procedure change plus the additional training of every11

person that's in these programs and we can't12

understand how this type of rule change comes through13

in a rulemaking package but doesn't show up in the14

regulatory analysis.15

MR. WEST:  On your first point of the16

supervisor as opposed to the reviewing official, I17

think I would agree, the staff would agree that18

certainly an issue, if there's some derogatory19

information that's coming out of the behavioral20

observations which is covered in Subsection (f) or21

arrest reporting that's coming out of Subsection (g),22

which is the next one that we'll consider and even23

addressing them here together some meaningfulness of24

doing that, I think we'd agree that perhaps both25
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individuals should be aware of that information.1

I think the emphasis the staff put on the2

reviewing official had to do with the staff's3

understanding and knowledge that in some instances4

from past experience that perhaps the reviewing5

official wasn't really in the loop so we were trying6

to insure that clearly that individual would be in the7

loop.  8

On the other side of that coin, I would9

tend to agree with you that on the other side of the10

coin, you don't want to necessarily go so far in that11

area that you're going to not keep another relevant12

individual in the loop as well.  It seems to me that13

you have -- when you started out, what I was hearing14

you say is it's not so much one or the other or having15

any particular push-back on the reviewing official16

being notified but just a matter of how that17

individual -- how that would be accomplished.  So I18

think that's maybe a starting point for -- as we await19

your official comment for the staff and the industry20

to at least have some agreement that the reviewing21

official is certainly a relevant person to be22

notified.23

Beyond that, we were also concerned that24

the reviewing official would not just simply be25
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notified but since that particular function of1

authenticating, validating, that the individual is, in2

fact, trustworthy and reliable, we wanted to make sure3

that that individual was in the loop real time in case4

there were any considerations of changing such a5

conclusion regarding an individual that has unescorted6

access. 7

MODERATOR RAKOVAN:  Okay, we've got about8

20 minutes left for this topic, so if we could keep9

moving.10

MR. WEST:  We've touched on Subsection (g)11

with respect to arrest reporting.  Unless there's12

something further on that --13

MODERATOR RAKOVAN:  Yes, it looks like we14

have a hand.15

MR. LOCHBAUM:  Dave Lochbaum with Union of16

Concerned Scientists.  I'm just not real clear on what17

the threshold is, if any, for paragraph (g), arrest18

reporting.  The section title says arrest reporting,19

but the text says you're obligated to report any20

formal action, including an arrest, an indictment or21

so on.  It's not clear to me if I get a speeding22

ticket or a parking ticket or a jaywalking ticket or23

a letter or reprimand from the NRC if I've got to24

report that or not.  25
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If I -- and unescorted access, what is the1

threshold, if any, that the NRC is seeking here?2

MR. WEST:  Mike, do you want to address3

that?4

MR. BURRELL:  Yeah, Dave, the staff wasn't5

interested in minor speeding tickets but it was6

interested in knowing about those conditions that7

could lead to arrest and confinement, those conditions8

that were serious in nature and that's why you find9

the words as they are.  The staff also was concerned10

about those conditions where if someone were indicted11

but not yet arrested, where fingerprints weren't12

provided necessarily as a result of the indictment,13

but yet the industry decision maker, the reviewing14

officials should have possession of that information15

to begin to evaluate whether on unescorted access was16

still appropriate in those kinds of conditions.  As17

I'm sure you're aware, not every situation that a18

person finds themself involved ultimately finds its19

way to an arrest record.  And the staff's intent was20

to try to capture, as best we could, those conditions21

that might not find their way into a formal reporting22

mechanism.23

MR. LOCHBAUM:  I guess my concern would be24

we deal a lot with whistle blowers in nuclear power25
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plants.  The words the way they're written, if a1

whistle blower gets a speeding ticket, doesn't report2

it to a supervisor or to the reviewing officer, the3

licensee might say, "Well, gee, you didn't follow4

federal law here, because it says ̀ any formal action',5

and that was written in pen, I'm going to have to fire6

you because you're not trustworthy, you don't follow7

federal laws".  8

MR. BURRELL:  I understand.9

MR. LOCHBAUM:  So is this a tool that can10

be used to whittle out those who raise safety11

concerns?12

MR. BURRELL:  It is certainly not the13

intent of the NRC.14

MR. LOCHBAUM:  I understand that but, you15

know, the whole -- we know where good intentions lead16

to but --17

MR. BURRELL:  Sure.18

MR. LOCHBAUM:  -- anyway, that's just a19

comment.  I'll address it formally.20

MR. BURRELL:  Thank you.21

MODERATOR RAKOVAN:  Any other questions as22

we move forward?  Okay, let's keep moving.23

MR. WEST:  Okay, the next section is (h)24

dealing with granting unescorted access authorization.25
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MS. TEKLAND:  Sue Tekland with Excelon.1

(h)(3), I was wondering if your intent here was to2

unintentionally include requirements in (h)(3)(ii),3

(iii), (iv), (v) an individual less than 30 days when4

their reassessment or re-evaluation for psychological5

or credit and criminal history are not due based on6

the time frame that's required.  The way it's written7

it's unclear.8

MR. WEST:  Let me see if I -- 9

MS. TEKLAND:  It appears that you're10

adding a credit check, a character and reputation11

check, criminal history check and a psychological12

assessment to an individual coming that left less than13

30 days ago.14

MR. WEST:  Less than 30 days. 15

MS. TEKLAND:  Uh-huh.  So if you'd just16

look at that.  And then also, in (h)(7), I was17

wondering if the intent of a reinstatement after being18

accepted and unescorted access has been granted, we19

currently have five and than an additional five days20

to complete the evaluation but it appears you're going21

from 10 days to 15, and back to 10, and I just22

wondered if that was your intent.23

MR. WEST:  And that's related to (h) --24

MS. TEKLAND:  (h)(7).25
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MR. WEST:  (7), the individual has been1

informed in writing or has his or her arrest report2

and responsibilities under -- 3

MS. TEKLAND:  It's towards the bottom4

where you have time to evaluate and complete the5

reinstatement background investigation.  You6

originally have five days if there's no potentially7

disqualifying information, you get an additional five8

but it looks like you get then another additional five9

where currently you only get 10, it looks like it goes10

from 10 to 15 to 10.  I was just wondering what the11

intent was.12

MR. WEST:  I'm not aware of any -- we may13

have not characterized that totally as we had intended14

but I'm not aware of any specific intent that was15

different from the current requirements.  Do you have16

anything further to add, Mike?  Sue, we'll take a look17

at that.  Thank you.18

MODERATOR RAKOVAN:  Any further19

discussion?  Okay, additional question coming forward.20

MR. LOCHBAUM:  Dave Lochbaum with Union of21

Concerned Scientists.  In paragraph (h)(10) on page22

62.778 -- 23

MODERATOR RAKOVAN:  Hold on, Dave.24

(Pause)25
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MR. WEST:  We have Mr. David Lochbaum1

that's now providing his insights on Subsection2

(h)(10) on page 62.778 of 73.56.  Please, David.3

MR. LOCHBAUM:  Thank you.  We recently4

submitted a petition for rulemaking to address a point5

related to this issue.  We'll submit those comments6

with our formal comments on this rulemaking, and we'll7

be glad to withdraw that rulemaking if your resolution8

of this addresses the points we raised in that, but it9

speaks to this issue where we know of in the recent10

past where utilities who have gone through the process11

to do the background checks on the individuals come12

across derogatory information that would prevent13

unescorted access from being granted but they stop the14

process before they actually formally deny access and15

would enter it into this paragraph 06 and just escort16

the people in instead.  So this regulation wouldn't17

stop that practice but it would still allow people18

with known derogatory information, known reasons why19

they shouldn't get unescorted access to still enter20

the plants.  We think that's wrong and our petition21

was an attempt to address that.22

MODERATOR RAKOVAN:  Is there a clarifying23

question you have or -- 24

MR. LOCHBAUM:  The question is, is the way25
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we read this correct?  I mean, this would only stop1

somebody who goes all the way through the process and2

formally determines or denies access.  If it's stopped3

in the mid-progress, this regulation would not apply.4

MR. WEST:  Let me add this and it's not5

all nested here.  I'm thoroughly familiar with your6

petition for rulemaking.  The only thing I would add7

to what you've stated or even what we see here is that8

there would be -- which you didn't surface as briefly9

as I can, beyond just the normal process which is10

largely being described here, that has to go to11

fruition, there would be two provisions that would be12

allowed relative to stopping the process.  A, the13

proposed rule would allow the individual to stop a14

process.  B, it would also allow the licensee to stop15

the process for whatever the reasons and for -- I'm16

not talking about dishonorable reasons.17

Quickly, the individual may decide not for18

the wrong reasons but may decide he's moving and19

doesn't need to work at this particular facility.  The20

licensee may decide they no longer have a need to hire21

that individual.  With those two broad thoughts in22

mind, even given that, if from the individual's end if23

the individual now says, "I want to stop the process,24

I want to withdraw my application, my request for25
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unescorted access authorization", the licensee from1

this proposed rule would still be obliged to document2

and to share any derogatory information that had3

surfaced at that point, that had surfaced at that4

point. 5

Now, the licensee, at that point, wouldn't6

be allowed to proceed forward with any additional7

request on that individual.  From the -- so that's8

largely what would take place relative to it stopping9

in either case that would be allowed as the process10

would be ongoing.  The long and the short of it, the11

licensee would still be obliged to document that12

information whether it's coming from -- whether it's13

being initiated the withdrawal, if you will, either by14

the individual or the licensee, would still have to15

take any information that had already been requested16

or received, document it and beyond that, make it17

available to -- and share that information with other18

licensees.19

MR. LOCHBAUM:  Does that mean that once20

that derogatory information surfaced at that site or21

was shared by other sites, that that individual could22

or could not get inside the protected area fence?23

MR. WEST:  The licensee -- and I think the24

practical aspect of that, given that you're -- I'm25
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assuming you're talking about an individual that1

would, at that point in time, have unescorted access.2

Am I correct on that?3

MR. LOCHBAUM:  So, seeking unescorted4

access.5

MR. WEST:  Seeking unescorted access.  No,6

at that point, you would not expect that that7

individual would, in fact, have unescorted access.  8

MR. LOCHBAUM:  I'll be very specific.  In9

the case where someone is seeking unescorted access10

but the process is stopped before it gets to that11

final stage to either grant it or deny it, derogatory12

information surfaces.  With the knowledge of that13

derogatory information in hand, can the licensee14

escort that person inside the fence as a visitor?  Yes15

or no?16

MR. WEST:  I'm going to defer to Michael17

now.  What would be your thought?18

MR. BURRELL:  Under today's regulation19

they could.20

MR. LOCHBAUM:  Under this proposed21

regulation.22

MR. BURRELL:  Yes, sir.23

MR. LOCHBAUM:  They could?24

MR. BURRELL:  They could.25
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MR. LOCHBAUM:  Thanks.1

MODERATOR RAKOVAN:  Okay, it looks like2

we've got about 10 minutes left for discussion of this3

topic and a lot of ground to cover, so let's try to4

keep responses concise.  I don't want to cut down if5

there's any questions.  So let's try to move things,6

okay, Garmon.7

MR. WEST:  Yes, indeed.  Let's move onto8

(I) maintaining access authorization.  I think these9

are various iterations of the overall consideration of10

just granting an individual access authorization but11

go right ahead.12

MR. ROSANO:  Yeah, the most significant13

change in the proposed 73.56 is the requirement for14

the psychological re-evaluation for all individuals15

with PA access.  The NRC considerations discussion16

notes this is done by some federal agencies but17

provides no information, no other justification.  Why18

is this needed and what benefits beyond current19

requirements result from this?  Secondly, why is this20

program impact not evaluated in the regulatory21

analysis?22

This truly is the most significant and23

most burdensome change in 73.56.24

MR. WEST:  I think if we had to point to25
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anything in recent times, it would be probably in the1

area of events of one sort or another.  Generally2

speaking, maybe some that are specific to individuals3

that have had certain psychological conditions that4

may or may not have been caught at the time.  In the5

aggregate, we've had kind of categorically some events6

related to other aspects of individuals that may have7

-- may or may not have raised questions about the8

ability of just simply waiting for the reinvestigation9

to take place and even when that takes place, the10

thought of trying with respect to high assurance of11

having a requirement that would speak to having the12

benefit of at a point in time, reinvestigations, for13

example, of being able to, in addition to the other14

aspects of the rule, to revisit the psychological15

conditions of individuals.16

MODERATOR RAKOVAN:  Follow-up question?17

MR. ROSINA:  Yeah, John Rosina, NEI.  What18

type of events are you talking about?  It's not at all19

clear and certainly not described in the20

considerations discussion in the proposed rule.21

MR. WEST:  Yeah, I can't say that we have22

had any -- and I would not dispute that we haven't23

really had any smoking guns in this area.  I think it24

would probably be best described as an effort that the25
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staff thought it would be prudent at the point to --1

when the re-investigation would be done, to take a2

look at what was done on the front end as a matter of3

trying to get as high assurance as we could at the4

time that an individual is going to be re-evaluated.5

MODERATOR RAKOVAN:  Okay, one more follow-6

up and then we've got to keep things moving, guys.7

MR. ROSINA:  I understand.  John Rosina,8

NEI.  You've concluded over and over again that we9

already meeting a high assurance level using what we10

do now which is compliance with the orders that have11

been issued.  What we've not seen is a reason for the12

high assurance bar to be raised even higher and we've13

certainly not seen an analysis giving any kind of14

justification for this higher bar. 15

MR. WEST:  We hear your point loud and16

clear and we'll look forward to receiving your formal17

comment.18

The next area is sub-area (j) access to19

vital areas.  Is there anything on that one?  And (k)20

deals with trustworthiness and reliability of21

background screeners and authorization program22

personnel.  23

MODERATOR RAKOVAN:  No questions on (j) or24

(k).25
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MR. WEST:  And the next one is (l), the1

review procedures.  Anything on that one?  And (m)2

deals with licensees, applicants and C/Vs shall obtain3

a signed consent and so forth and so on.  Yes.4

MS. TEKLAND:  Hi, Sue Tekland with5

Excelon.  (m)(3) I was wondering if your intent6

associated with this -- currently we provide7

documentation to an individual who requests it but8

there's situations where there's derogatory9

information provided by a third party, that that10

information is blacked out and I want to make sure11

that those types of people's identity are still12

protected.  So I want to make sure that the intent is13

that we don't have to give everything and not protect14

the person that may have provided us some derogatory15

information.  You might find employers that will not16

provide us anything going forward.17

MR. WEST:  Okay, thank you.  And (n), that18

subsection deals with audits and corrective action. 19

MR. ROSINA:  (n)(1) -- John Rosina, NEI,20

excuse me.  (n)(1) concerns improving licensee audit21

practices which the industry has already done.22

However, it also seems to add requirements for23

contractor/vendor internal audits.  Although the staff24

considerations discussion only focuses on licensing25
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audits, the NRC believes the contractor/vendor audits1

have been adequate and that the NRC staff has not2

found any issues with these particular audits.  The3

question then is why is the new requirement for the4

contractor/vendor audits needed, what are the benefits5

of it?  6

Additionally, I will note that the -- this7

impact is likewise not calculated in a regulatory8

analysis.  9

MR. BURRELL:  John, I would only point out10

that almost every instance -- 11

MODERATOR RAKOVAN:  Mike, can you12

introduce yourself?13

MR. BURRELL:  Sure, Mike Burrell, Office14

of Enforcement.  I might point out that almost every15

instance of falsification has come from a16

contractor/vendor program.  It would be the intent of17

the staff to insure that those kinds of issues were18

resolved.19

MODERATOR RAKOVAN:  Any additional20

discussion on that part?21

MR. WEST:  We'll move on to Subsection22

(o), that deals with records.  23

MODERATOR RAKOVAN:  Got a comment coming24

or a question.25
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MR. ROSINA:  This comment concerns the1

information sharing mechanism described in Subsection2

(o) and also referred to in several other sections.3

For some reason the NRC appears to be requiring access4

to the information sharing mechanism for all5

contractor/vendors or that's the way the rule reads to6

us.  We don't think this is needed since7

contractor/vendors never make the final access8

decision.  This was discussed a little bit earlier9

today.  Some C/Vs currently do have read only access10

to PADS and we believe that that's appropriate.  11

Additionally, NRC is proposing12

requirements for information in PADS about withdrawals13

of consent.  PADS doesn't store this kind of14

information.   PADS is the acronym for the information15

sharing mechanism Personal Access Data System.  PADS16

doesn't store the information about withdrawal of17

consent.  PADS has a flag about that.  The licensees18

actually maintain the records for withdrawals of19

consent as well as the records of every other aspect20

of the access process.  21

PADS is a repository of data pointers22

essentially.  Finally, the NRC is proposing23

requirements for administrative access termination in24

PADS.  The current system handles this in a25
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numeralogical manner and in the end  protects the1

rights of the individuals.  Once again, why are the2

changes I've discussed needed and how are they going3

to lead to a stable and efficient data management4

system and what are the benefits from these changes?5

MR. WEST:  I think we hear your comments6

clearly, particularly the points you made on7

information sharing.  We would acknowledge we don't8

regulate directly as an agency the PADS system.  I9

think we understand and hear clearly your point on the10

level of detail that's actually stored in PADS and as11

well as your point on termination.  We will look12

forward to your comment and we'll certainly do the13

right thing relative to the regulatory analysis if we14

have omitted anything there.15

MODERATOR RAKOVAN:  The phone line has16

been pretty silent.  I just want to make sure that17

there's no one there who has any questions.18

(No audible response.)19

MODERATOR RAKOVAN:  Okay, I'm assuming20

since we didn't get that annoying noise that we got21

earlier that we're still connected, so anything else22

on this issue?  Are we through the regulation, Garmon?23

MR. WEST:  Yeah, that's the last section24

of the regulation, yes.25
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MODERATOR RAKOVAN:  Okay, excellent.  One1

last shot at 73.56.  2

(No audible response.)3

MODERATOR RAKOVAN:  All right, sold.  Do4

we need to do any changing around at the table at this5

point?6

I'd recommend that we do so when we7

transition to the next topic.  I'll use the time that8

people are shifting around to remind everyone that,9

you know, we're here to give clarification and answer10

your questions.  Any of the discussions here, we ask11

that you formally submit as comments on the12

rulemaking.  13

The next topic that we're going to be14

discussing is 10 CFR 73.18 and 73.19.  I still see a15

little bit of movement at the table, but I'll go16

around and just make sure that everybody at the table17

introduces themselves even if you've done it several18

times already, so, Tim, do you want to start us off?19

MR. REED:  Tim Reed, still with NRR.20

MR. BROCHMAN:  Phil Brochman, Security21

Rulemaking Branch, NSIR.  22

MR. MORRIS:  Scott Morris.23

MR. RASMUSSEN:  Rick Rasmussen.24

MR. ZORN:  Jason Zorn, Office of the25
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General Counsel.  1

MODERATOR RAKOVAN:  Okay, welcome to the2

table, Phil.  I guess you're going to be leading this3

particular discussion.4

MR. BROCHMAN:  Correct.5

MODERATOR RAKOVAN:  Okay, it's all you.6

MR. BROCHMAN:  We have a half an hour for7

this discussion, so I'll try to go briskly through it.8

MODERATOR RAKOVAN:  Yes.9

MR. BROCHMAN:  My slide tries to highlight10

some of the major points and then rather than going11

through section by section, paragraph by paragraph,12

I'm just going to open it up and try to talk about any13

issues.  Basically 73.18 and 73.19 are brand new.14

They arise -- 18 and 19 are brand new and they15

basically arise from the Energy Policy Act and the16

authority that Congress granted the NRC to provide for17

two capabilities or authorities.  18

One is for licensees to pre-empt certain19

state or local laws with respect to firearms.  The20

other is to apply for our terminology, enhanced21

weapons.  Classically we would think of those as22

machine guns.  There are some other weapons that are23

covered under that but that's what we're principally24

focused on.  A critical point to this regulation, it's25
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voluntary.  Licensees and certificate holders are not1

required to comply with this unless they apply to the2

NRC to take advantage of this authority.  3

One of the critical -- one of the4

provisions that goes along with this once you apply is5

that your security personnel are subject to a6

fingerprint check and a background check that is7

basically the same check that if you went out and8

bought a handgun or shotgun or rifle yourself today9

you would be subject to as a private individual.  It's10

the same exact check.  The FBI performs it.  One of11

the things I'll just mention at this point is for12

fingerprint checks we would look to leverage the13

licensee's submission of fingerprints for access to14

the protected area under access authorization with the15

requirements for firearms background checks.16

And finally, some major points that I17

wanted to highlight here for people that apply -- for18

licensees that apply for enhanced weapons, there are19

some requirements in terms of updated security plans,20

training qualification and continuous response to21

reflect the specific weapons you intend to employ.22

There's a new requirement that would be -- that would23

involve a safety assessment on how these weapons --24

how and where these weapons are used, are they25
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appropriate and the reason that particular requirement1

is in there is that the Bureau of Alcohol, Tobacco and2

Firearms which will license these specific weapons to3

the NRC licensees is not going to perform a technical4

assessment of whether the particular weapon the5

licensee wants to use is appropriate for the6

particular site.  7

They're going to look to the NRC to do8

that and that is the purpose for our requiring a9

safety assessment.  Finally, I would note that 10 CFR10

50.54(p) on security provisions would not apply to11

this whole process because of the reason I just12

mentioned, that ATF is requiring us to insure that the13

weapons are adequate, even though one could argue14

adding weapons -- adding these weapons is an increase15

in security, it will require prior NRC review and16

approval.  And I would note that there is reference to17

the fact that to obtain these weapons the NRC licensee18

or certificate holder will need to obtain a separate19

AFT license.  20

And that's my overview.  From the big21

picture, I would note that the Commission in this22

rulemaking is proposing to provide this authority for23

power reactors and Category I special nuclear material24

licensees.  We are doing that to those two because25
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that's really the scope of this rule.  This does not1

foreclose the Commission looking at other types of2

licensees in the future, but we're trying to limit3

that authority just at this point to the scope of this4

rule and sort of narrow it down.  5

And I think I've probably opened up with6

enough and Lance, do you want to see if anybody has7

any questions.8

MR. ZORN:  Let me just add one additional9

element to what Phil was talking about.  One feature10

of the Energy Policy Act, which gave the NRC the11

authority for these weapons is that as a pre-requisite12

to the authority, we have to work with the Attorney13

General of the United States to develop guidelines and14

that's a pre-requisite for the authority to actually15

take place under the Atomic Energy Act.  So right now16

the rule that was proposed is the staff's best17

estimate based on the dealings with DOJ that we've had18

over the last year in developing these guidelines and19

that was as of October of last year when we issued the20

proposed rule.  21

So those discussions are still ongoing and22

we expect soon to issue the guidelines with the23

approval of the Attorney General and the Chairman of24

the NRC which will be published ultimately in the25
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Federal Register and that -- once that threshold is1

met, then we -- the actual authorities which are2

outlined in the specific procedures in the proposed3

73.18 and .19 will actually be effective, just to make4

that clear.  The guidelines, however, are not -- I5

want to be clear that the guidelines are not guidance6

documents for licensees to use to implement these7

provisions.  They're guidelines that we're supposed to8

agree on with the Attorney General to outline the9

overview of the program.  10

MODERATOR RAKOVAN:  Thanks, Jason.  Any --11

I kind of figured you might have moved over here for12

some reason.  13

MR. WALTERS:  Doug Walters from NEI.  Just14

to follow up on that, Jason, so we wouldn't expect15

that any of this rule language would be impacted once16

we see guidelines.17

MR. ZORN:  That is an open question.  I18

can't answer it definitively one way or the other.  I19

mean, we're still in the process of working with DOJ20

and we won't see what the impact is on the rule.21

We'll have to reassess, of course, at that point, when22

we get agreement on the guidelines and what they're23

actually going to look like when they're signed by the24

Attorney General, what the differences are, if any,25
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between the guidelines and the proposed rule and then1

we'll have to assess what we'll need to do at that2

point.3

MR. WALTERS:  I was going to ask then4

what's the process once -- 5

MR. ZORN:  And that process hasn't fully6

been decided.  It would have to be assessed, you know,7

once we determine what the differences, if any, are.8

MR. WALTERS:  Just a clarifying question.9

I think the language is clear but I want to make10

certain that we're reading it the right way.  It's not11

the NRC's intention that every security officer12

working today go through the background check13

necessary to have the enhanced weapons.  It's only if14

you choose to exercise that option to carry those15

weapons.  In other words, we read through the16

language.  You could read it in a way that we want17

everybody, all the security officers to go through the18

background check for enhanced weapons, whether you're19

going to deploy those or not, just to get it out of20

the way and then it gives you the option, you know, if21

you decide six months from now you want to deploy22

those weapons, you've already been through the23

appropriate checks.  Yeah, any clarification you can24

provide.25
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MR. BROCHMAN:  I would answer your1

question this way; thank you for the question anyway2

as a first statement.  The first point is that, as I3

say, this is voluntary.  So if -- let's say we have a4

couple of cases here.  If you're a licensee and you5

apply for pre-emption -- you do nothing.  You don't6

apply for either authority, there is no background7

check requirement that applies to you.  If you are an8

existing licensee and you apply for pre-emption9

authority, and you don't want to go beyond that.  You10

want to stay with your existing handguns, shotguns,11

rifles, you are required to have all personnel who12

have access to covered weapons which basically is your13

entire suite of weapons, subject to a background14

check.15

If you apply for enhanced weapons, all of16

your officers are subject to the background check.  So17

the way we've structured this or we would propose this18

is, if the licensee makes the decision that it wants19

to avail itself of these authorities, then any20

security personnel that it have are subject to the21

background checks.  We did this from a fungibility and22

the ability to move people back and forth and from a23

practical standpoint, the background check is a24

relatively straightforward, simple process and we25
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didn't think it would be excessively burdensome to get1

everybody cleared at once but you do raise a separate2

point which I would touch on here, which is the timing3

of all this.  4

It's obviously two different questions for5

future licensees but for current licensees we set up6

a process whereby the licensee can notify -- it's like7

a two-step process.  The licensee notifies us that it8

wants to begin the step, the process.  It can then9

begin the background checks and once it has knowledge10

back, reports back from the FBI that sufficient people11

have passed to not impact your operational security12

posture, it then notifies us the second time and then13

we will issue you the authority to take advantage of14

say pre-emption.  15

So we tried to recognize that there's a16

transition process that will need to occur for current17

licensees that wouldn't apply for future licensees. 18

MR. WALTERS:  Okay, thank you.  Two19

specific questions; one on 73.18(b).  It talks about20

-- I won't read the whole thing but it talks about a21

break in employment, I guess, to say it succinctly.22

MR. BROCHMAN:  Discontinuation of service.23

MR. WALTERS:  Right, but what's the basis24

for one week?  It was --25
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MR. BROCHMAN:  Yes, I understand what1

you're -- 2

MR. WALTERS:  -- greater than one week. 3

MR. BROCHMAN:   We were looking for4

instances where there was a discontinuation of service5

because of the need to report potential violations6

that might be prohibited actions that might put you in7

the prohibited class of individuals.   We just chose8

one week as a -- what we thought was a reasonable9

interval.  If NEI or other stakeholders feel that10

there should be a different interval, we'll welcome11

any comment on that.12

MR. WALTERS:  Understand.  The last13

comment is on 73.18(e)(2) which is the form 754.14

MR. BROCHMAN:  Yes.15

MR. WALTERS:  Again, what's the basis for16

the requirement for the licensee to keep that for a17

year if I'm reading that correctly?18

MR. BROCHMAN:  I believe we were just19

looking for that as a records retention so that should20

the NRC choose to perform inspections on the21

licensee's accomplishment of these regulations, that22

those forms would be available for review and that was23

just deemed as a reasonable period.  As I said, again,24

if you have alternate retention periods, we would25
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encourage you to submit your comments on that.1

MR. SIMMS:  Jerry Simms, the New2

Cooperating Company (phonetic).  Just one more3

clarification on this, criminal background for4

weapons.5

MR. BROCHMAN:  Yes.6

MR. SIMMS:  We're required now under7

Appendix B to do a criminal check on all of our8

officers right now to make sure they don't have any9

criminal record related to weapons.  If we apply for10

pre-emption and authority to enhance weapons, will we11

have to re-fingerprint all of our officers and go12

through another criminal weapons background screening13

or will the existing one apply?  That's the only14

confusion that I found in the whole rule.15

MR. BROCHMAN:  I think there's two points16

that I want to address here.  The first is, just to17

clarify, from the existing background check18

requirements, those evaluate elements that are not19

necessarily consistent -- fully consistent with the20

checks that are done under the National Instant21

Criminal Check System.  There are some specific22

elements and I'll give you an example of that, that --23

what's a good example?24

MR. SIMMS:  Dishonorable discharge.25
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MR. BROCHMAN:  Dishonorable discharge, but1

I'll take the one that's probably more likely to trip2

people up, restraining order or a crime of domestic3

violence that may have occurred 20 or 30 years ago for4

let's say a very -- for let's say a middle or older5

age security officer that may have occurred when they6

were 18, 19 years old that wouldn't be captured, if I7

understand correctly, by the 10-year screening8

process, or it might have been filed as an assault and9

battery charge, but it would not be evaluated as a10

misdemeanor crime of domestic violence.  11

When you're subject to this new12

requirement, that question will be evaluated and13

that's one of the things the FBI does, if it gets an14

assault charge, an assault and battery charge coming15

up, it will ask for particulars to determine whether16

or not there is a nexus or relationship between the17

person who was assaulted versus the complainant to see18

whether or not there is a -- there's a -- that's a19

disqualifying offense.  20

MR. SIMMS:  So the answer is, they are21

different?22

MR. BROCHMAN:  They are different.23

MR. MORRIS:  I think, and correct me if24

I'm wrong, Phil, but my understanding is, is that the25
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adjudicatory process associated with that information1

that's derived in the background check is different as2

well.  I mean, clearly the adjudication is done by3

licensees under the current access authorization4

requirements but in this case, that's not true.5

MR. BROCHMAN:  That's correct.  It would6

be -- effectively the reason for adjudication.  Would7

you repeat the second aspect of your question?  You8

were asking about was everybody going to have to go9

back through this process?  Was that the aspect that10

you were asking?11

MR. SIMMS:  No, I knew that once 1912

triggers the application for pre-emption, then you do13

have to have the weapons criminal search performed.14

What wasn't clear is the existing weapons criminal15

search that we do, whether or not that would be16

applicable or whether or not it's a brand new17

fingerprinting with a brand new screening process that18

looks at something different than the existing process19

that we go through with our officers and you've20

answered it yes.21

MR. BROCHMAN:  The answer was, yes, it is,22

it's a new screening process.23

MR. SIMMS:  So it's a different process.24

MR. MORRIS:  But, I think, Phil, you25
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indicated that if we can use the existing set of1

fingerprints that we have on a given individual that2

were required to be submitted for the other program,3

we would try to avail ourselves of that, right?4

MR. BROCHMAN:  It's -- to an extent.5

Let's take the case of two -- two separate cases, a6

brand new individual who comes to you -- let's say7

you've applied for this authority and a new employee8

comes along.  In that case, you can submit one set of9

fingerprints that will accomplish both the firearms10

background check and your access authorization checks11

and then a separate activity will be submission of the12

Form 754s.  13

For existing employees there's going to be14

a transition period where you're going to have to15

repeat that.  So you'll have the duplication and the16

duplicate costs of the fingerprint checks and we17

recognize that.  18

MR. SIMMS:  Okay, thank you.19

MR. LOCHBAUM:  This is Dave Lochbaum with20

the Union of Concerned Scientists.  On paragraph21

73.19(f)(2)(iv) on page 626.83, there's a requirement22

to do a safety assessment for these enhanced weapons23

and things.24

MR. BROCHMAN:  Yes.25
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MR. LOCHBAUM:  A couple question.  One of1

them says assess any potential safety, so I guess you2

could stop at one and not assess all potential safety3

and satisfy the rule which would be convenient as all4

get-out.  But I also wondered less facetiously, the5

assessment that is done, assume it's done, would it6

consider things like the insider who could potentially7

be a security guard who's carrying this enhanced8

weapon using it against fellow officers in the plant?9

That's a potential that wasn't there until the weapon10

was introduced.  11

We also have seen from the safeguards12

event summary lists of cases when weapons have been13

misplaced or left on a hook as somebody uses the14

restroom and they wander off and forget about it.  So15

here now you have this enhanced weapon, a machine gun,16

a bazooka or whatever, that gets into the wrong hands17

inside the plant or if you're using it for the right18

purposes, you shoot at the bad guy and miss, would all19

the be included in the safety assessment?20

MR. BROCHMAN:  Those are good questions.21

Let me answer them and say the staff's intent was the22

scope of this would be limited more toward, well, call23

it either accidental or deliberate discharges of the24

weapons.  So what's down range of where the weapon is25
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discharged?1

MR. MORRIS:  Including outside the owner2

protected area, owner controlled area.3

MR. BROCHMAN:  That's correct.  And it4

could be even farther away because there's also an5

aspect to this that will include training ranges.  So6

let's say for example, you're a licensee and you want7

to use a standard 762 caliber machine gun, the M60.8

What targets, by that I mean, what building9

structures, components of the reactor facility are10

going to be in the area where you might be deploying11

the weapon?  Could to be, you know, storage tanks,12

transformers, other structures?  That safety13

assessment will look at what the hazards are.  14

If you're using armor-piercing ammunition15

and you have the administration building in the way16

and all you have inside there is people, that's17

obviously, a personnel hazard, but it's not an18

equipment hazard.  If you say you're at the central19

telephone switching complex and your batteries are on20

the other side of a cinder block wall, that may be a21

problem for you.  22

The question -- the answer to the23

questions you asked first about whether the safety24

assessment will consider the loss of a weapon for25
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those terms, no, that was not the staff's intent to1

include those aspects.  This was intended more as a2

weapon is discharged accidentally or deliberately.3

What are the consequences of that bullet round going4

somewhere?  There will be other requirements for loss5

and control of weapons, reporting to the NRC, et6

cetera, that will be talked about elsewhere and from7

an insider's standpoint, I would say this is the same8

as if any other weapon is lost or compromised.9

MR. LOCHBAUM:  But this one is enhanced.10

I mean, it's in the name.11

MR. BROCHMAN:  I understand that and it12

leverages technical capabilities, but fundamentally it13

is still a weapon and an uncontrolled weapon in a14

nuclear power plant, whether it be a handgun, whether15

it be a machine gun, is not an acceptable situation.16

That was out intent in crafting this.17

MR. LOCHBAUM:  I got a little confused18

here.  Would the safety assessment include the insider19

using an enhanced weapon for the wrong reasons or not?20

MR. BROCHMAN:  That was not the staff's21

intent in drafting this language and I don't believe22

the guidance documents.23

MR. MORRIS:  No, the safety assessment24

that's being contemplated here is the safety on as25
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Phil said, equipment, personnel that are within the1

range of an accidental or intentional discharge of the2

weapon and those rings of -- those areas of -- those3

areas where the rings, the rings of -- I can't even4

say it right.5

The danger assessment rings, thank you,6

for those particular weapons, you know, we scope all7

that out in a guidance document we're preparing.8

We're not going to -- I mean, we're trying to prepare9

a template for how that would get done, but the direct10

answer to your question is, no, the insider piece is11

not.12

MR. LOCHBAUM:  So if you had one machine13

gun with armor piercing, you could wipe out all your14

other armed responders, you win, that's okay from a15

safety assessment because you don't ever look at it16

from a safety assessment.17

MR. MORRIS:  It's equipment safety,18

personnel safety.  It's not -- 19

MR. LOCHBAUM:  I see, it's definitely not20

plant safety.21

MR. MORRIS:  No, I didn't say that.22

Equipment is part of it.  The plant -- the equipment23

safety clearly would subsume plant safety.  I mean,24

we're talking about -- we're talking about the safe25
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employment of the weapon and the impact its discharge1

may have on the equipment and the facility and the2

people that are within range of that weapon.3

MR. LOCHBAUM:  But the safety assessment4

assumes that the weapon -- may assume that the weapon5

doesn't get into an area and can therefore not damage6

equipment, vital equipment in that area, whereas the7

insider takes the weapon into the area that's not been8

analyzed under your safety assessment so that the9

outcome from that analysis may be completely different10

if it's scope were thoroughly broad.11

MR. LOCHBAUM:  I think we understand what12

you're saying.  Thanks.13

MODERATOR RAKOVAN:  Any other discussion14

on 10 CFR 73.18 or .19?  Anyone on the phone?15

(No audible response)16

MODERATOR RAKOVAN:  Okay, I guess we're17

through with that topic.  We're running about five18

minutes early now.  That's a switch.  We're scheduled19

to take about a 15-minute break at this point so why20

don't we go ahead and do that.  We'll start back in at21

20 of 3:00 thanks.22

(A brief recess was taken.)23

MODERATOR RAKOVAN:  We are just starting24

in and we might as well kick it off with you.  25
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MR. PORZLINE:  Okay, good.  My question is1

about the entrance cards petition.  First of all, it2

wasn't made clear that that matter is on the table3

today.  And from what I got a message from Eric4

Epstein, who participated earlier, he said that you're5

going to allow each plant to make that decision for6

themselves.  So it sounds to me and this is my7

question, that the NRC has already decided that there8

will be no requirement for entrance cards and if9

that's the case, then why are they prolonging our10

petition and why not close it out with a denial?11

MR. REED:  I'd like to have the transcript12

in front of me to read it from this morning.13

Actually, I'll have to have Dennis help me on the way14

we do these things in terms of physical security at15

the facilities, but the answer, Scott, went along the16

lines that when it comes to physical barriers and17

guards and what have you that each site, basically,18

looks at its specific situations and then it19

structures it's physical security accordingly and it's20

a performance based situation.  21

So you're not going to necessarily see it22

every facility, at the entrance for example an armed23

guard.  That's not to say that that's not an aspect of24

security force.  Dennis, you could probably do a lot25
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better on this one.1

MR. RASMUSSEN:  Well, this is Rick2

Rasmussen.  Let me take a crack at this, Scott.  The3

way the new rule is structured, it's far more4

performance based than the old one and it really takes5

an outside-in approach to performing security.  It6

establishes multiple layers of security starting with7

the OCA and moving inward through the protected area,8

the vital areas.  However, even with those layers,9

we're not absolutely specific as to where in the OCA10

you first engage vehicles and that's -- that is a site11

specific consideration.  Plants vary in size greatly,12

so it's not even smart to use the same criteria as the13

boundary of the OCA.  But inasmuch as you raise that14

in the petition, we're going to follow our process,15

put that out for comment, review and address those16

comments and ultimately answer through the course of17

this rulemaking.  So, no, we haven't decided and the18

decision will be promulgated in the final rule.19

MR. PORZLINE:  Okay, well, if that's the20

case then, half a dozen times now I've requested that21

the NRC insure that people are aware that our petition22

for rulemaking number 73.11 is now part of this23

rulemaking and each time that I've asked for the NRC24

to let people know that, announce it from their own25
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site, announce it in an update and so forth, they've1

neglected to do that and that's not treating us2

properly and then we already have comments on a3

petition from over five years ago and those have to be4

added to the record currently.5

MR. REED:  That's correct, Scott.  I think6

we noticed that back in I'm going to say like November7

of 2001; is that correct, Scott?8

MR. PORZLINE:  Yes.9

MR. REED:  So we got some comments, I10

forget how many different sets of comments and we will11

look at those comments as well as all the comment on12

these aspects of this proposed rulemaking.  I think13

what we're really trying to say is the technical issue14

you're talking about is a central piece of what we're15

doing right now and trying to finalize these rule16

requirements for the physical security.  So it makes17

sense, of course, to address your petition along with18

everything else on those technical areas.  19

MR. PORZLINE:  Yeah, well, again getting20

to the site specific, you know, the NRC is definitely21

going to have to treat Three Mile Island differently22

than many of the other plants because of the site23

specifics.  And I know the people won't stand for24

anything less here than having those bridges25
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protected.  So you're going to have to figure out a1

way to handle that.2

MR. ZORN:  Scott, this is Jason Zorn, from3

the Office of the General Counsel.  Just to make one4

additional point on your question before about5

notifying individuals; we did publish a notice in the6

Federal Register on January 5 th of this year7

indicating that your petition was going to be8

considered along with this rulemaking.  And the rule9

form website which the NRC uses to post comments and10

your petition, it also has received a number of11

comments on the petition already to date.12

MR. PORZLINE:  Now, one time you published13

it in the Federal Register, as you mentioned.  I'm14

having a little trouble hearing you so forgive me if15

I make a mistake here.  But there were four or five16

other occasions where you had the opportunity with17

announcing the change of the meeting date, what was18

going to be discussed the itinerary.  19

For instance in other Federal Register20

notices you specifically mention the Union of21

Concerned Scientists and Mothers for Peace that22

petition was being partly considered with our petition23

but you haven't done that for our petition and there's24

plenty of room for criticism especially since I've25
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made people aware of this on about half a dozen1

occasions and I think you can do a much better job of2

following your own statutory obligations.3

MODERATOR RAKOVAN:  Okay, we thank you for4

that comment.  I don't know that we have any, you5

know, further to come back on that but someone has6

stepped to the mike, I think to add to the7

discussions.8

MR. LOCHBAUM:  This is Dave Lochbaum with9

Union of Concerned Scientists.  In the package that10

you provided for this meeting, page 62.843, you have11

a table that says, "The following table indicates12

documents relating to this petition are available to13

the public and how they may be obtained".  And there's14

a long list of things with the ML number so people can15

go find them in ADAMS.  And I'm not sure that the16

petition that Scott Porzline just mentioned is on that17

list.18

MR. RASMUSSEN:  It is not on that list and19

it was not intended to be part of this rulemaking at20

the time this was initially published.  That was a21

decision that was made subsequent to that.  22

MR. LOCHBAUM:  But today's meeting, why23

couldn't it have been added to the stuff that was24

handed out?  I think he raises a very valid point, the25
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bait-and-switch thing that's going on here.1

MR. RASMUSSEN:  Well, I don't view it as2

a bait-and-switch. 3

MR. LOCHBAUM:  That's a charitable term.4

Do you want the other term?5

MR. RASMUSSEN:  I don't.  The Federal6

Register Notice though, I mean, we can't alter that.7

That is what it is.  It's put out a day and time.8

It's the most universally distributed document we had9

to discuss this rule from.  We did not create this for10

this meeting.  This is the Federal Register Notice for11

this rule.  12

We've subsequently published a Federal13

Register Notice to notice this petition, the 73.1114

petition and it is going to catch up to this package15

but it wasn't done to deceive by any means.16

MR. LOCHBAUM:  That's why it's not on the17

table.18

MR. RASMUSSEN:  Well, it couldn't have19

been on the table because the table was written -- 20

MR. LOCHBAUM:  Well, no, no but there's a21

table right over there that this was on.22

MR. RASMUSSEN:  I understand your point,23

finally.24

MODERATOR RAKOVAN:  Okay, let's go ahead25
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and move onto the next topic of discussion 10 CFR1

73.71 and Part 73 Appendix G, if we could.  I know2

we've done this several times today but let's go ahead3

and go around the table just so everybody is sure of4

who's still sitting with us, starting with Dennis.5

MR. GORDON:  Dennis Gordon, Rulemaking6

Branch at NSIR.7

MR. REED:  Tim Reed, NRR.8

MR. ANDERSON:  Joe Anderson, Security9

Interface Team Lead, Division Preparedness and10

Response.11

MR. MORRIS:  Scott Morris, NSIR.12

MR. RASMUSSEN:  Rick Rasmussen.13

MR. DANIS:  Aaron Danis, Intelligence and14

Threat Liaison Branch.15

MR. ZORN:  Jason Zorn, Office of the16

General Counsel.  17

MODERATOR RAKOVAN:  Thanks, guys, and18

who's going to be leading this particular discussion?19

Congratulations.  If you could make sure you speak20

into your mike so the transcriber can hear you and21

everyone can hear.22

MR. ANDERSON:  It's Joe Anderson.  We're23

going to start out on -- 24

MODERATOR RAKOVAN:  You're going to have25
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to do a little better than that.  The transcriber is1

having difficulty.  2

MR. ANDERSON:  Okay, we're going to start3

out on Subsection (a) which was one of the new areas4

that was added to 73.71 specifically dealing with5

looking at codifying the aspects coming from NRC6

Bulletin 2005.02 regarding prompt or abbreviated7

notification of the Ops Center for an eminent or8

actual threat against a nuclear power plant site.9

Again, the overall purposes to permit the NRC to10

contact federal authorities and other licensees in a11

rapid manner based on the possibility of a coordinated12

multi-target attack.  13

And I guess I'll open it up as far as14

comments on Subsection (a).15

MODERATOR RAKOVAN:  Since we only have a16

half an hour for this, do you just want to kind of17

give a quick overview and we can just kind of open it18

up to discussions?  Is that okay?  19

MR. ANDERSON:  I can give it to Subsection20

(a) and parts of (e).  21

MODERATOR RAKOVAN:  Okay.22

MR. ANDERSON:  Different people at this23

table are -- 24

MODERATOR RAKOVAN:  Okay, yes, yes, I25
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apologize.  Okay, we've got a question.  1

MR. WALTERS:  Doug Walters with NEI.  It's2

really not related to the rulemaking but since you3

raised the -- or you summarized what's in that4

section, I do have a question that maybe Joe can5

answer relative to a question that's in the Federal6

Register Notice on 62.675.  And the question is in the7

third column and it says, "The Commission requests8

public comment on the need to establish an additional9

requirement for licensees to establish and maintain10

pre-determined communication protocols such as11

passwords, to verify authenticity of communications12

during a security event", blah, blah, blah.13

I'm trying to understand if this is the14

same activity that is currently underway over in Mel15

Leach's area with the authentication code.16

MR. ANDERSON:  This is Joe Anderson.  No,17

the intent was really separate.  They're dealing with18

just verification of identities.  It wasn't considered19

part of this rulemaking proper.20

MR. WALTERS:  Okay, can you help me21

understand then what the Commission is looking for in22

this question?23

MR. ANDERSON:  I really can't provide any24

further clarification other than what it states.25
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Dennis?1

MODERATOR RAKOVAN:  Do we have anyone else2

who wants to step in?3

MR. GORDON:  I  believe for the purpose of4

that question, the Commission is just simply asking5

the feasibility of having such a system in place to6

authenticate who's calling and the information that's7

being transferred or provided during that conversation8

so that the actions that may be taken as a result of9

that information has some assurance that it's true and10

accurate for the actions that would be taken.11

MR. WALTERS:  Okay, there's just some12

confusion with whether that question is getting to the13

same issue that is currently underway to have an14

authentication code when the -- if the ops center15

calls the licensee relative to eminent threat.  16

MR. ANDERSON:  Those are related as far as17

the advisory.18

MR. GORDON:  And remember the specific19

question was added when that activity was starting up,20

I believe.  And I had some discussion with Mel Blount21

-- Tom Blount on the different communication22

methodologies and that particular question.  That23

question was added as a result of the SRM for the24

Commission approving the publication.  So we added it25
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just as asked  y one of the Commissioners.  I can't1

remember which one it was either but that's why the2

question is in there.  It was requested by the3

Commission and we did not change it.4

MODERATOR RAKOVAN:  Okay, is that more or5

less addressing your -- 6

MR. WALTERS:  I don't want to belabor it.7

If this is the same -- if this question is getting at8

the issue of should we have verification, you know,9

either through passwords or some you know, code of the10

day, whatever it is, so we can verify that if we get11

the eminent threat call, it's in fact, the NRC, that's12

already happening and my understanding is, that's13

going to be in place probably in April.  And so my14

question is then, why, you know should we provide15

input you know, in response to this question because16

it's just confusing to me whether it's of any value.17

MR. ANDERSON:  Yeah, the question was18

asked.  It was completely separate from when19

Subsection (a) was developed.  It sounds according to20

Dennis it was really inserted based on the question21

one of the commissioners raised and it really wasn't22

considered as part of developing Subsection (a).23

MR. WALTERS:  Yeah, I understand that.  I24

wasn't trying to link it to Subsection (a).  I was25
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trying to link it to what's going on today over in the1

ops center. 2

MR. GORDON:  I believe a short answer to3

the question would be, yes, I think it is the same4

thing.  Although this question was provided earlier5

than the work that Joe was working on.  So I think6

they are the same thing but that's subject to a7

verification.8

MR. WALTERS:  Okay, okay, thanks.9

MODERATOR RAKOVAN:  Okay, yeah, Joe, if10

you could just kind of talk -- give a brief summary of11

what you've got and then if anybody else wants to step12

in to finish up, just to give an overview of 73.71 and13

Appendix G and then we can open up the floor?14

MR. ANDERSON:  The only thing to add on15

Subsection (a), again it tracks with the notification16

or adds the requirement for notification of the ops17

center as soon as possible but no later than 5018

minutes after discovery of an imminent or actual19

attack.  It was not intended and it is described in20

Appendix G to require licensees to report responses21

that have been initiated by the Commission itself,22

i.e. it could be an imminent attack scenario.  23

And the intent of it was to provide a24

prompt yet abbreviated as you'll see under Subsection25
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(a) (1) of four points to be verbally communicated to1

the ops center, therefore, allowing a quick2

communication.3

MODERATOR RAKOVAN:  Aaron, did you have4

something you wanted to add?5

MR. DANIS:  Yeah, just to piggyback off6

what Joe said, you know, the prompt notification, a7

lot of that -- you know, there's a threat basis to8

that which is we know the terrorists that are out9

there today like to do multiple operations at the same10

time and thus, just as a hedge against something like11

that happening, as soon as get word at one plant that12

something is going on, we can pass that word to other13

facilities immediately so they understand there is14

something going on and there's always that potential15

for multiple operations at the same time.  16

MODERATOR RAKOVAN:  Thank you, gentlemen.17

Anything else that we want to add to this before we18

open up the floor for questions?  Dennis, you look19

like you want to say something or am I20

misinterpreting?21

MR. GORDON:  No, I'll provide the overview22

of the other major attributes and then open it up for23

the further discussion.24

MODERATOR RAKOVAN:  Okay, please do.25
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MR. GORDON:  The other major attributes1

for 73.71 and Appendix G, the expedited notification2

and the imminent threat that Joe already discussed.3

There's a requirement in there for reporting of4

suspicious activities for the purposes of taking5

action on anything that might be an indicator that6

would require what Aaron was eluding to as far as7

notification to other sites.  Requirement for8

reporting tampering events and then a requirement to9

hold a continuous communication line so that the NRC10

is informed as things develop.  And those would be the11

major attributes.  Are there any discussion topics to12

Appendix G or 73.71?  We're going to address both of13

them at the same time.  14

MODERATOR RAKOVAN:  If anyone has anything15

on the phone, please go ahead and jump in.  We've got16

very few people here any more, so I think it would be17

pretty obvious if anyone had a question.  So we'll18

pause for a couple seconds.19

(No audible response)20

MR. DANIS:  Just to point out real quick.21

Sections (b) and (c) in this are relatively unchanged22

from the previous rule.  It's really what Joe talked23

about and then the suspicious incident reporting are24

where the real changes are.  And I think the25



217

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

statements of consideration are fairly clear why we1

want to add those, so if anybody's got questions, feel2

free -- 3

MODERATOR RAKOVAN:  Thanks, Aaron.  All4

right, I'll pause for a couple more seconds, just to5

make sure.  6

(No audible response.)7

MODERATOR RAKOVAN:  All right, I think we8

can go ahead and move forward then.  If there needs to9

be shuffling around at that table, now is the time to10

do it.  11

MR. RASMUSSEN:  No shuffling needed.12

MODERATOR RAKOVAN:  Excellent.  So we'll13

move onto our last topic.14

MR. RASMUSSEN:  The Section 73.58, it is15

a new requirement called Safety/Security Interface.16

It was added in response to a petition for rulemaking.17

73.58 is a very simple little requirement, very  much18

patterned after the language of the maintenance rule19

and it requires licensees to assess impacts that20

safety and plant operations may have on security and21

vice versa.  And it's not specific about how you're22

supposed to do it.  It's a performance based rule.  At23

the time we were writing this, there was a lot of24

discussion back and forth, usually it went like, "We25
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don't need a rule for that".  And "Surely there's a1

requirement".  2

And at the end of the day, we found that3

this is addressing a regulatory gap.  Do we absolutely4

need this requirement?  Maybe not.  It's my personal5

belief that a lot of the items that will be -- that6

should be covered by this rule could also be just as7

well cited against a current safety rule or a current8

security rule.  However, I feel that this makes it9

much more apparent and gets that expectation out10

there.  So I think it's a good rule and that's my11

pitch.  Any comments on this?12

MS. BECKER:  Can we ask from the phone?13

MODERATOR RAKOVAN:  Sure, go ahead.14

MS. BECKER:  Okay, this is Rochelle15

Becker, Alliance for Nuclear Responsibility California16

and this session does come to mind when we're talking17

about cutting a 28-foot by 28-foot hole in each18

reactor in order to take steam generators out and put19

them back in again at San Onofre.  And so I would like20

to see this stay in there and somehow address this21

issue.  It certainly makes the plant more vulnerable22

during that period of time especially since it's a23

seismic requalified plant.  And also if this is the24

last panel, I would like to ask if anybody can tell me25
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when the transcript from this meeting is going to be1

available because our comments are due by March 26th.2

MR. GORDON:  From our experience with the3

previous two meetings, transcripts would be delivered4

in about a week.  So we would have it posted within --5

as soon as possible upon receipt on the Rule Forum for6

public view.7

MS. BECKER:  So it would be posted -- they8

would be mailed in a week or they would be posted.9

They take a week to post?10

MR. GORDON:  They would be delivered as11

far as through the mail and -- to us and then once we12

receive them, we put them into our ADAMS document13

control system and then once they're in ADAMS, we14

would have them posted on the Rule Forum website for15

public access and that will generally take, give or16

take a few days, a week.17

MS. BECKER:  So we're talking about two18

weeks before you get a transcript.19

MR. GORDON:  Yes.20

MS. BECKER:  Can I ask why it takes so21

long because the Public Utilities Commission has them22

out the next day?23

MR. GORDON:  I would have to ask our24

contractor that provides our transcripts.  25



220

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

MS. BECKER:  I'm really amazed because for1

years this has happened that they usually have them2

out the following day.  To take two weeks when we've3

got comments due on the 26th, there was some other4

interesting information that came out today that I5

want to cite from the transcript and two weeks makes6

it almost on top of the day it's due.7

MODERATOR RAKOVAN:  We'll do our best to8

get it up as quickly as possible but it may take about9

a week.  10

MS. BECKER:  Okay.11

MR. WALTERS:  Doug Walters, NEI.  I guess12

a process question, perhaps.  Is 58 retroactive? In13

other words -- 14

MR. RASMUSSEN:  What do you mean by -- 15

MR. WALTERS:  In other words, could I look16

at changes that I've made pursuant to the orders and17

apply 58, you know, the safety/security interface18

analysis and conclude that there's an adverse impact19

and therefore, not do the --20

MR. RASMUSSEN:  That's an interesting21

perspective.  Our view of 73.58 was you would start22

with the nominal configuration of both the plant and23

your security systems as described in the security24

plan and then evaluate changes from that.25
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MR. WALTERS:  Going forward.1

MR. RASMUSSEN:  Yes.2

MODERATOR RAKOVAN:  Any other discussion?3

I believe that was the last topic on the agenda.  Do4

we want to open up the floor for just any questions5

that we may have missed over the course of the day? 6

MR. PORZLINE:  Yes.  7

MODERATOR RAKOVAN:  It sounds like we8

might have one.  If you could identify yourself,9

please.10

MR. PORZLINE:  This is Scott Porzline,11

Three Mile Island Alert again.  I wanted to know when12

reportability and timeliness for cyber security13

issues, how much time the plants are being allowed to14

identify that a cyber attack has occurred or is15

occurring?  That need would be addressed.16

MODERATOR RAKOVAN:  Is there somebody who17

can address that?18

MR. MORRIS:  This is Scott Morris.  I19

think all the timing requirements are based upon some20

interval of time upon discovery.  It's not -- but I21

guess it depends which category it falls into in the22

appendix to determine what that interval is.23

MR. DANIS:  Well, cyber is not24

specifically mentioned but it would most likely be25
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reported under the suspicious activity which would be1

about a four -- would be a four-hour report.2

MR. PORZLINE:  I'm sorry, I probably3

didn't ask my question properly.  What I mean is, how4

long are these plants being given to identify that an5

attack is occurring?  For instance, an attack may6

start at 12:00 noon, but they may not become aware of7

it until even the next day.  So there needs to be some8

sort of quality assurance, a time limit that these9

people can identify that a problem is malicious code10

or a problem like that rather than a hardware problem.11

MR. RASMUSSEN:  Well, Scott, back in 73.5512

under the cyber requirements paragraph (m)(1)(iii) the13

requirement as written -- it's page 62.724 of the14

Federal Register -- the requirement is for the cyber15

security program be designed to detect and prevent16

cyber attacks on protected computer systems.  So it's17

a general requirement for them to have the capability18

to detect but I don't think we are in a position to19

put a time on that.20

MR. PORZLINE:  Well, in a sense that could21

be a meaningless requirement then.  If there's no time22

limit, all they have to do is tell you weeks later,23

"Hey, yeah, somebody attacked our plant".  24

MR. RASMUSSEN:  All right, I understand25
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your point.1

MR. GORDON:  I'd like to -- this is Dennis2

Gordon.  I'd like to answer that a little bit.  In a3

generic sense, according to current reportability4

requirements, disruption of normal operations is a5

one-hour reportable event.  And I believe the cyber6

portion that you're speaking to would more or less7

fall into the one-hour reportability requirement.8

It's -- they have to detect it first, so it would be9

one hour from the detection and when that detection10

would occur is you know, subject to the system itself11

and the requirements that are being applied for cyber12

should identify it relatively quickly when somebody is13

trying to attack the system.14

So the reportability, I believe, would15

fall into that one-hour reportability requirement.16

MR. WALTERS:  Doug Walters with NEI.  I17

have a few process questions.  Is it an appropriate18

forum for me to ask those or do you want to just -- I19

mean, if you tell me you just want to stay to the20

rule, then I won't ask them.21

MODERATOR RAKOVAN:  That's up to you guys.22

We've got time.  Do you want to go ahead and -- sure,23

shoot.24

MR. WALTERS:  Thank you, I appreciate25
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that.  Let me first say that we really do appreciate1

the opportunity to come and ask the questions.  We've2

spent probably in excess of 100 man-days thus far3

looking at the rule and you know, when you take a4

literal reading, we do believe there are some5

significant issues that we need to address.  6

In that context, when we submit the7

comments, what are the groundrules, I guess is the8

word, for interactions with the staff after the9

comments are submitted as far as the, you know, the10

rule language, et cetera and some of those comments or11

any clarification you can provide on that.12

MR. ZORN:  Well, as far as if you're13

asking what the legal groundrules are, clearly any --14

MR. WALTERS:  I always like to stay in15

legal space, yes.16

MR. ZORN:  Anything that we end up -- let17

me restart that.  18

The final rule has to be very clear about19

the basis for any decisions that we make.  If20

information is provided during the course of the21

rulemaking by a stakeholder that results in a change22

to the proposed rule and it's not articulated in the23

final rule, then we're clearly in problematic space as24

an agency in complying with the Administrative25
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Procedure Act because the rest of the stakeholders1

haven't had an opportunity to meaningfully comment on2

that provision based on their input.  3

I don't know if I have an generic answer4

for your question about interaction with the staff5

from this point.  6

MR. WALTERS:  I mean, if we submit a7

comment, are we allowed or are they allowed to8

interact with us as the commentor to get clarification9

on the comment?10

MR. ZORN:  Well, there's generally no11

legal prohibition on what we would call ex parte12

communications between stakeholders and the agency as13

long as, in the concept that I just sort of set forth14

is respected and maintained.  You know, I would say15

generically, if you were asking a question for16

clarification on your comment that any stakeholder17

would be able to get additional clarification.18

MR. WALTERS:  Okay, okay.19

MR. ZORN:  But, you know, as far as making20

a suggestion or a quote unquote "formal APA comment",21

that wouldn't be the proper forum to do that22

especially after the comment period closes.23

MR. WALTERS:  Okay, thank you.  I believe24

we heard in the meeting on Tuesday or the briefing25
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that the reg guides would be available early summer,1

I think was the term.  Can I take from that that there2

are no reg guides available yet that we could discuss?3

MR. MORRIS:  Yes.4

MR. WALTERS:  Thank you.  And my final5

process question is, to be frank with you I'm not sure6

exactly how to ask it but it has to do with, I guess7

the arbitration piece of all this.  Is there -- will8

all final decisions, I guess, go to the Commission?9

Maybe that's what I'm really asking or -- 10

MR. ZORN:  Well, the Commission has to --11

will approve the final rule, so ultimately they're the12

ultimate decision makers in what is contained in the13

final rule, if that's -- does that answer your14

question?15

MR. WALTERS:  Yeah.16

MR. MORRIS:  And I believe we have to be17

able to describe, you know, how we resolved each and18

every comment to the extent that the final language19

reflects some difference between what was initially20

proposed.  That delta, that difference needs to be21

articulated and understood by them.22

MR. WALTERS:  Yeah, actually, if I may,23

that was another question I had which is, if the24

comments from the public cause the rule to change,25
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what's the threshold for when that rule would get1

renoticed?2

MR. ZORN:  I'll give you the classic legal3

answer which is it depends as with anything else.4

Clearly, there's no way to predict in advance of what5

changes are going to be made to a proposed rule in the6

final form or what actions we'll have to take to7

comply with legal requirements as far as renoticing a8

rule to make sure that everyone has an opportunity to9

meaningfully comment on the rule.  And there's no way10

I can generically answer that for what the threshold11

will be.  12

MR. WALTERS:  Doug Waters with NEI.  Who13

makes that decision?  Is it OGC, is it the Commission?14

MR. ZORN:  Well, I would imagine that OGC15

would have a large role in assisting the staff in16

deciding that but I don't know what role the17

Commission itself would have involved in that.  I'm18

sure if the staff submitted a draft final rule to the19

Commission and there was questions raised about20

whether or not the provisions in the final rule were21

adequately noticed in the proposed rule or explained,22

it would -- you know, it would be a decision made at23

that level whether or not we had to put the rule out24

of renoticing but -- 25
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MR. MORRIS:  But if we propose an entirely1

new requirement, and it's not a quote, unquote logical2

outgrowth of what we've already, then we wouldn't have3

to renotice.  I mean, that's --4

MR. ZORN:  We would.5

MR. MORRIS:  Would, I'm sorry, I had that6

backwards, would have to renotice it, otherwise, no.7

MR. ZORN:  The logically outgrowth phrase8

is obviously a legal term which most agencies9

including this one, use as kind of the explanation for10

whether or not they need to renotice a rule, but I11

can't -- in my opinion it's not necessarily the legal12

test sent down from high that what -- you know, what13

is required in order to determine if a rule needs to14

be renoticed and clearly it's -- there's a lot of15

analysis that goes into logical outgrowth because16

what's logical outgrowth for one individual may not be17

a logical outgrowth for another so it's a very complex18

process and there's reams of case law from courts19

around the country determining what is -- you know,20

whether or not there's -- a final rule is a logical21

outgrowth of the proposed rule or not and that is,22

again, a case-by-case basis that has to be evaluated.23

MODERATOR RAKOVAN:  Any other questions at24

this point?  Scott, did you want to kind of -- 25
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MR. MORRIS:  Yeah, well, I'm impressed and1

thankful as I'm sure most of you are on a Friday2

afternoon to have been able to get through this fairly3

substantial rule in a time that was short of what we4

predicted in the agenda.  So thank you very much to5

all the presenters, some of whom are not here any6

longer and I appreciate all the comments from all7

stakeholders, including those of you on the phone.  I8

apologize, once again, for the difficulties we had9

with the phone system early in the day but hopefully10

we've recovered to your satisfaction.  11

I think some of us can make ourselves12

available after the meeting has concluded if you have13

any specific questions for any of us directly but14

other than that, I would just again thank you for your15

participation and remind you once again that the16

public comment period ends on March 26th which is just17

over two weeks from now.  Thank you.18

(Whereupon, at 3:15 p.m. the above-19

entitled matter concluded.)20

21

22

23

24

25
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