
March 2, 2007

EA-06-322

Peter J. Luthiger 
Manager, Radiation Safety 
  & Environmental Affairs
Rio Algom Mining LLC
P.O. Box 218
Grants, NM  87020

SUBJECT: WITHDRAWAL OF NOTICE OF VIOLATION

Dear Mr. Luthiger:

This refers to your letter dated December 7, 2006, submitted in response to our Notice of
Violation (Notice) dated November 17, 2006.  The violation involved Rio Algom’s failure to
implement the bioassay program as required by the license when a contract employee
submitted an invalid bioassay sample.  Your investigation had previously concluded that the
contractor’s bioassay sample result did not represent an actual intake because the sample
apparently contained a mixture of urine and tap water. 

Your December 7, 2006, letter disputed the violation because you believe that you had fully
established and implemented a bioassay program as required by the license.  Your letter
discussed Rio Algom’s license requirements related to sample collection, action levels, and
actions to be taken once an elevated bioassay result was identified.  You conclude the letter by
asking the NRC to rescind the violation.

In response to your letter, the NRC performed an in-depth review of your position on the matter,
the content of the Notice as it was issued, and the applicable regulatory requirements.  We also
discussed the violation with staff from NRC headquarters offices that were not involved with the
issuance of the original violation. 
  
The violation focused on what we had characterized as inadequate implementation of the
bioassay program which resulted in an invalid sample.  Your investigation concluded the
sample obtained by Rio Algom was not valid because the individual diluted his urine sample
with non-potable water from the site which contained elevated levels of uranium.  Although the
NRC did not perform any independent investigation into the validity of the sample, we noted
that your conclusion regarding the employee’s attempt to circumvent the bioassay sampling
program was not supported by direct evidence.   After close consideration of the applicable
regulatory requirements, the NRC has since determined that your performance was in
compliance with respect to analyses of samples, review of results, and corrective actions to be
taken in response to anomalous results.  We also noted that NRC regulations concerning
monitoring for occupational radiation dose in 10CFR20 did not specifically require a bioassay
sample under the described work conditions.  
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A deficiency in the implementation of the bioassay program did occur since an apparently
invalid sample was submitted for analysis.   The deficiency had the potential to adversely
impact your ability to accurately monitor the employee’s exposure to uranium.  In such a
situation, there was the possibility that the sample concluded to be invalid could have masked a
true intake of uranium.  However, Rio Algom, upon receiving the sample result, conducted an
investigation and took corrective actions in response to the sample result.  Additional corrective
actions included bioassay collection and analysis process improvements.  The corrective
actions are described in NRC Inspection Report 040-08905/06-001 dated November 17, 2006,
and in your letters to the NRC dated September 26 and December 7, 2006.  

Therefore, given the above considerations, the NRC has decided to retract the Notice of
Violation dated November 17, 2006.  You are not required to respond to this letter unless the
description therein does not accurately reflect your corrective actions or your position in the
matter. 

In accordance with 10 CFR 2.390 of the NRC's "Rules of Practice," a copy of this letter and
your response (if any) will be made available electronically for public inspection in the NRC
Public Document Room or from the NRC’s document system (ADAMS), accessible from the
NRC Web site at http://www.nrc.gov/reading-rm/adams.html.  To the extent possible, your
response should not include any personal privacy, proprietary, or safeguards information so
that it can be made available to the Public without redaction. 

Should you have any questions concerning this letter, please contact Dr. D. Blair Spitzberg,
Chief, Fuel Cycle and Decommissioning Branch, at (817) 860-8191 or Mr. Robert J. Evans,
Senior Health Physicist, at (817) 860-8234.

Sincerely, 

/RA/

Leonard D. Wert, Director
Division of Nuclear Materials Safety

Docket No.:  040-08905
License No.: SUA-1473

cc w/licensee letter dated 12/07/06:
Thomas C. Pauling, Team Leader
U.S. Department of Energy
Office of Legacy Management 
2597 B 3/4 Road 
Grand Junction, CO 81503

New Mexico Radiation Control Program Director 
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bcc w/enclosure (via ADAMS e-mail distribution):
LDWert
Robert Lukes, FSME/DWMEP/DURLD
Bill vonTill, FSME/DWMEP/DURLD
DBSpitzberg
LMGersey
MVasquez
RJEvans
RITS Coordinator
FCDB
RIV Nuclear Materials File - 5th Floor 
OEMAIL
BMallett
PGwynn
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