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SYSTEM ENERGY RESOURCES, INC.'S RESPONSE TO COMMISSION ORDER
REGARDING ATOMIC SAFETY AND LICENSING BOARD'S INITIAL DECISION

In the February 15, 2007 Order of the Commission in the Grand Gulf Early Site Permit

("ESP") proceeding, the Commission requested that System Energy Resources, Inc. ("SERI")

and the U.S. Nuclear Regulatory Commission ("NRC") Staff respond to three issues raised by

the Atomic Safety and Licensing Board ("Licensing Board") in its January 26, 2007 Initial

Decision.' The issues pertain to: (1) Permit Condition 2; (2) the NRC Staff's deferral of certain

environmental issues to the Combined Operating License ("COL") stage; and (3) the 2,000 MWe

target power value used in the alternative energy analysis. SERI hereby files this response to the

Commission's request.

I. PERMIT CONDITION 2

"[Tihe Board deferred to the COL stage issues regarding possible ground
water contamination by radwaste. Specifically, the Board found that Permit
Condition 2 'does not fully resolve the uncertainty in the characterization
required to address radionuclide transport, and as such, PC-2 does not
resolve the issues discussed in FSER 2.4.13.' The board also found that it is
'possibly advantageous to defer further characterization of radionuclide
transport to the COL stage when design details and facility locations are
available to focus the additional information.' The parties should state their
position on the deferral.",2

LBP-07-01, 65 NRC __ (Jan. 26, 2007).
2 CLI-07-07, slip op. at 1-2 (citations omitted).
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As noted by the Licensing Board in its Initial Decision, 10 C.F.R. § 100.20(c)(3) requires

the NRC Staff to address factors important to hydrologic radionuclide transport in groundwater

using on-site measurements of the relevant characteristics. 3 Because future construction of the

ESP facility or facilities will alter the current subsurface environment, including local ground

water flow patterns and water table elevations, SERI stated that it would conduct an additional

detailed assessment to define the location and extent of perched aquifers at the COL stage when

the plant design, including the location and depth of foundations, is finalized.4 This future action

is reflected in COL Action Item 2.4-9.' SERI, therefore, concurs with the Licensing Board that it

is appropriate to defer further groundwater characterization to the COL stage when design details

and facility locations are available.

As noted by the Licensing Board, SERI did not designate in the ESP application what

specific reactor design might ultimately be built at the ESP site.6 Therefore, certain details were

not available for the Staff, in the context of the ESP proceeding, to fully consider the effect of an

accidental release of liquid effluents in ground and surface waters, including the exact design and

location of liquid radwaste storage facilities, the location and elevation of likely points of release,

and detailed characterization of liquid pathways above and below ground from the point of

release to the accessible environment.7 The NRC Staff, however, determined that this

uncertainty could be resolved if there were no accidental releases of radionuclides to the ground

water. It seeks to achieve this goal through proposed Permit Condition 2 ("PC-2"), which states:

3 LBP-07-01, slip op. at 31.

4 See SERI response to NRC Staff Request for Additional Information ("RAI") 2.4.12-1.
5 See NUREG-1840, at 2-134.
6 See LBP-07-01, slip op. at 33.

7 NUREG-1840, at 2-142.
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The NRC Staff proposes to include a condition in any ESP that might be issued in
connection with this application requiring that an applicant referencing such an
ESP design any new unit's radwaste systems with features to preclude any and all
accidental releases of radionuclides into any potential liquid pathway.8

The NRC Staff, during the hearing, testified that SERI could meet the conditions of PC-2

through a robust design that provides "reasonable assurance" that the radwaste facility will not

fail (as opposed to categorically precluding "any and all accidental releases of radionuclides"),

and that there is a high likelihood the radionuclides will not contaminate the ground or surface

water.9 Significantly, the Licensing Board found that Staff conclusion to be "well founded in

logic and fact."''0 In view of the Staff's testimony, the Licensing Board concluded that the

"design requirements" stated in PC-2 are meant to be the goal of the design features, rather than

specific performance criteria. The Licensing Board, therefore, found that for purposes of the

ESP, PC-2 - by virtue of its ostensibly "absolute" preclusion of "any and all" future accidental

releases - does not fully resolve the uncertainty in the radionuclide transport characterization,

and as such, does not resolve the issues discussed in SER Section 2.4.13.11 The Licensing Board

nevertheless held that further characterization of radionuclide transport could be deferred to the

COL stage.1
2

SERI agrees with the NRC Staff that certain reactor design features can provide the

reasonable assurance required by PC-2 against accidental releases of radionuclides from the

radwaste system during normal operations into any liquid pathway. For example, the Standard

8 NUREG-1840, at A-2.

9 LBP-07-01, slip op. at 34 (citing hearing testimony of Goutam Bagchi).
10 Id. at 35.

" Id. at 36. The Board emphasized that RG 1.143 is devoid of any statement or reference "that sets a goal of
precluding radionuclide release," and that RG 1.143 instead references GDC 60, which requires the design to
"include means to control suitably" the release of radioactive materials - a standard more akin to ALARA. Id.
n. 133.

12 Id. at 37.
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Review Plan on Postulated Radioactive Releases Due to Liquid Containing Tank Failures states

that the NRC will consider design features, such as steel liners or walls in areas housing

components, dikes for outdoor tanks, and overflow provisions to mitigate the effects of a

postulated tank failure.'1 3 Therefore, at the COL stage (when the reactor design is finalized),

SERI will evaluate whether liquid radwaste systems outside containment comply with PC-2. If

SERI concludes that the selected reactor design precludes accidental releases from the liquid

radwaste system into any liquid pathway, then SERI will have satisfied PC-2 and would not be

required to conduct further radionuclide transport studies at the COL stage. 14 If, however, SERI

chooses a reactor design that does not satisfy PC-2, then SERI must conduct further radionuclide

transport studies at the COL stage and seek a variance from PC-2, as required by 10 C.F.R. §

52.39(b). The request for variance would be included in the COL application.

In summary, SERI believes it is appropriate to defer further groundwater characterization

to the COL stage. SERI further believes that it is appropriate to defer further characterization of

radionuclide transport to the COL stage but that such characterization is required only if SERI

chooses a reactor design that does not satisfy PC-2.

II. DEFERRAL OF CERTAIN ENVIRONMENTAL ISSUES

"I[The board found the Staff position that there is no short-term damage to
the environment and no commitment of resources with an ESP to be
inconsistent with CEQ regulations requiring agencies to consider 'related'
actions, and deferred this issue to the COL stage. The parties should state
their position on the deferral."'15

13 NUREG-0800 (Draft Rev. 3, April 1996), Section 15.7.3.
'4 See Permit Condition 2.
15 CLI-07-07, slip op. at 2 (citation omitted).
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As described in Sections 10.2 and 10.3 of the Environmental Impact Statement ("EIS")

for the Grand Gulf ESP, 16 the NRC Staff deferred certain limited elements of its environmental

analysis to the COL stage. Specifically, the NRC Staff deferred analysis of the relationship

between local short-term uses of the environment and long-term productivity and the analysis of

irreversible and irretrievable commitments of resources because the ESP does not authorize

SERI to perform any construction activities. 17 The Licensing Board found the NRC Staff's

deferral of these issues to be inconsistent with Council on Environmental Quality ("CEQ")

regulations, which require an agency to consider actions that are related to other actions that

could lead to a significant impact on the environment. The Board nevertheless concluded that

these issues were unresolved and could be deferred to the COL stage when the plant design is

selected. 18

SERI believes that the NRC Staff's deferral of limited elements of its environmental

analysis is appropriate and consistent with the Commission's regulations and NEPA. As a

threshold matter, CEQ regulations are not binding on an agency unless specifically adopted by

that agency,19 and the NRC has not adopted the CEQ regulations per se.20 Further, an ESP itself

does not authorize construction, but instead only represents a partial construction permit. ' Thus,

under the Commission's regulations, an ESP is a prelude and input to a combined license

proceeding. The environmental evaluations conducted at the ESP stage are intended to provide

16 NUREG-1815 (July 2006).

17 See NUREG-1815, at 10-8, providing the NRC Staff's conclusions regarding National Environmental Policy
Act ("NEPA") Sections 102(2)(C)(iv) and 102(2)(C)(v).

18 LBP-07-01, slip op. at 96 (citing 40 C.F.R. § 1508.27(b)(7)).

19 See Limerick Ecology Action, Inc. v. NRC, 869 F.2d 719, 743 (3d Cir. 1989).

20 Memorandum and Order (Early Site Permit for the Clinton ESP), LBP-05-19, 62 N.R.C. 134 (2005) (but

noting that they have been considered and relevant concepts adopted by the NRC through its own Part 51
regulations).

21 10 C.F.R. § 52.21.
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for early resolution of some-but not all--of the environmental issues that would otherwise be

evaluated in the COL proceeding, at which point actual construction of a new plant would be

authorized. The combination of the environmental evaluations performed at the ESP and COL

stages constitute the complete environmental evaluation required by NEPA for a new nuclear

power plant.22 An applicant may not construct the nuclear plant until the full environmental

analysis is complete and the combined license is issued.

Further, there is no bar under NEPA to deferring elements of the environmental analysis

to the COL proceeding. Courts have permitted agencies to defer issues in an EIS for a multi-

stage project if it is not "meaningfully possible" to obtain detailed information on the topic, and

the unavailable information is not essential to determinations at the earlier stage. 23

With regard to the analysis of the relationship between short-term uses and long-term

productivity, the NRC Staff appropriately concluded that this analysis can only be performed by

discussing the benefits of plant operation, e.g., the generation of electricity. The NRC, however,

has determined that the need for power analysis may be deferred to the COL proceeding. 24 Thus,

NRC Staff deferral of this issue is appropriate. With regard to the analysis of irreversible and

irretrievable commitments of resources, the NRC Staff also appropriately deferred this issue to

the COL proceeding. This analysis requires estimates on construction resources (e.g., concrete,

steel, and other building materials) that only will be available after a specific reactor design is

selected.

22 See 10 C.F.R. §§ 52.79(a)(1) and 52.89.

23 See County of Suffolk v. Secretary of the Interior, 562 F.2d 1368, 1378 (2d Cir. 1977), cert. denied, 434 U.S.

1064 (1978); Environmental Law & Policy Center, et al. v. NRC, No. 06-1442, slip op. at 13-14 (7th Cir.
2006).

24 See 10 C.F.R. §§ 52.17(a)(2) and 52.18.
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SERI would like to add, however, that while these two particular environmental issues

are unresolved and appropriately deferred to the COL proceeding, SERI believes that numerous

other environmental issues have been resolved at the ESP stage and need not be addressed at the

COL stage in the absence of new and significant information. Exhibit 3 of the NRC Staff's

prefiled testimony in this proceeding includes a list of environmental (and safety) issues resolved

in the Grand Gulf ESP.2 5 SERI's comments on Staff Exhibit 3 are included in SERI Exhibit 2 to

its prefiled testimony. Overall, SERI believes that Staff Exhibit 3, as clarified in SERI Exhibit 2,

accurately describes those environmental issues resolved by the Grand Gulf ESP.

In sum, the NRC Staff will use NEPA tiering principles and incorporation by reference at

the COL stage to preclude issues that were resolved through the ESP process from further

analysis, but nevertheless will consider whether there is any new and significant information

relevant to such issues, thereby warranting further evaluation under NEPA. Therefore, the

assessment of potential adverse impacts resulting from construction and operation of a new plant

will be finalized at the'COL stage for those issues that were not resolved as part of the Staff's

ESP review - including the two deferred issues discussed above. This approach in no way

prevents the Commission from meeting its obligations under NEPA, both with respect to the

instant agency action (ESP approval) and any future issuance of a COL for the Grand Gulf ESP

site.

25 The Staff prepared the list of resolved safety and environmental issues (Staff Exhibit 3) in response to the

Licensing Board's November 6, 2006 Order Requesting Summary Exhibits and Supplemental Briefs;
Identifying Hearing Issues and Requesting Evidentiary Presentations on Specific Issues.
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III. TARGET POWER VALUE IN ALTERNATIVE ENERGY ANALYSIS

"[Tihe Board found that any power level selected at the COL stage other
than the 2,000 Mwe target value used in the alternative energy analysis
would constitute new information that, if found to be significant, would have
to be evaluated at the COL stage. The parties should state their position on
this assertion."

26

During the hearing, the Licensing Board reviewed the NRC Staff's analysis of

alternatives, including alternative power generation sources. As noted by the Licensing Board,

the NRC Staff used a site target value of 2,000 MWe as the common basis for the electrical

output of the considered alternate generating facilities.2 7 The Licensing Board noted that any

power level other than 2,000 MWe selected at the COL stage would be new information that

must be reviewed to determine if it is significant information.28 If so, any effects of the changed

power value on the conclusions reached in the alternative energy analysis must be re-evaluated at

the COL stage.29

SERI concurs with the Licensing Board that, at the COL stage, any selected power level

other than 2000 MWe - higher or lower - would be considered new information. As with any

new information germane to the Staff's environmental impacts analysis, SERI must determine

whether the new information is also significant. 30 Specifically, SERI will evaluate whether the

conclusions of the ESP energy alternatives analyses would have been different if the power level

selected at COL is other than 2,000 MWe. If so, then the selected power level would be

considered both new and significant and must be addressed in the COL application. Regardless

of whether SERI determines that the new information is or is not significant, SERI will

26 CLI-07-07, slip op. at 2 (citation omitted).

27 LBP-07-01, slip op. at 66.

28 Id.

29 Id.

30 See 10 C.F.R. § 52.89. See also testimony of SERI witness, G. Zinke, Tr. at 354-364.
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document the significance evaluation and retain the documentation for audit by the NRC Staff

during the COL application review process.

IV. OTHER COMMENTS PERTINENT TO THE COMMISSION'S REVIEW

The Commission also invited the parties to submit any other comments pertinent to the

Connmission's review on this matter. SERI, in response, provides the following comments on

the Licensing Board's suggestion to expand the design requirements of PC-2 beyond the

radwaste systems to "include all storage facilities and conveyance systems outside of

containment that contain radionuclide material."31

SERI does not object to an expansion of the design requirements of PC-2 to encompass

systems, structures and components ("SSC") located outside of containment that are designed to

contain radioactive liquids. SERI believes, however, that the Board's suggested revision to PC-2

(i.e., to generally encompass systems "that contain radionuclide material") is overly broad and

not consistent with regulatory guidance regarding the scope of systems evaluated for an

accidental release of radioactive liquids. As suggested by the Board, PC-2 could be interpreted,

for example, to apply to transport vehicles, temporarily on-site, containing radioactive liquids.

Further, as suggested by the Board, PC-2 applies broadly to "radionuclide material" rather than

to radioactive liquids as originally intended by the Staff in PC-2.

SERI recommends that if PC-2 is to be revised, that it be revised consistent with

Regulatory Guide 1.143 which, for systems containing radioactive liquids, applies to: (1) the

"liquid radwaste treatment system" and (2) "systems, structures, and components outside

containment that contain radioactive liquids." 32 Such an approach would be consistent, as well,

31 LBP-07-01, slip op. at 39.

32 Regulatory Guide 1.143, November 2001, at Regulatory Position C.1.
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with NRC review guidance in NUREG-0800, Section 15.7.3, which evaluates failures of tanks

and associated components which contain radioactive liquids outside containment.

The following is a suggested revision to PC-2:

A COL applicant referencing the ESP must provide radioactive waste
management systems, structures, and components, as defined in Regulatory Guide
1.143, with features to preclude accidental releases of radionuclides into potential
liquid pathways.

SERI believes that the above-proposed revision to PC-2 not only complies with the intent

of PC-2, as originally proposed by the Staff, but also addresses the Licensing Board's

suggested expansion of PC-2 beyond the radwaste system.

V. CONCLUSION

For reasons stated above, SERI concurs with the deferral of further characterization of

groundwater and radionuclide transport to the COL stage, but believes that the radionuclide

transport analysis is only required if SERI chooses a reactor design that does not -satisfy PC-2.

SERI further concurs with the NRC Staff's deferral of the analysis of short-term uses of the

environment and long-term productivity and the analysis of irreversible and irretrievable

commitments of resources, but does not concur with the Licensing Board that such deferrals are

inconsistent with CEQ regulations. SERI also concurs with the Licensing Board that any power

level other than 2,000 MWe selected at the COL stage would be new information that must be

reviewed to determine if it is also significant. Finally, SERI does not concur with the Licensing

Board's suggested expansion of PC-2, but rather recommends more precise language regarding

the scope of PC-2, such that it would be consistent with NRC guidance Regulatory Guide 1.143.
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Respectfully submitted,

Kathryn M. Sutton
Paul M. Bessette
MORGAN, LEWIS & BOCKIUS LLP
1111 Pennsylvania Ave., NW
Washington, DC 20004
Telephone: (202) 739-5738
Facsimile: (202) 739-3001

COUNSEL FOR SYSTEM ENERGY
RESOURCES, INC.

Dated at Washington, District of Columbia,
this 22nd day of February, 2007
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