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ON JOINT PETITIONERS’ PROPOSED ENVIRONMENTAL CONTENTION 4 

 
INTRODUCTION 

 
 In accordance with the Licensing Board’s Memorandum and Order of February 7, 

2007,1 the staff of the Nuclear Regulatory Commission (“Staff”) hereby addresses the 

impact of the February 26, 2007 Commission decisions concerning whether the National 

Environmental Policy Act of 1969, as amended (“NEPA”), requires that the NRC 

consider the environmental consequences of hypothetical terrorist attacks at 

NRC-licensed facilities.2  In Proposed Contention EC 4, the Joint Petitioners3 argue that 

NEPA requires that the NRC address such matters.  Because this issue is governed by 

                                                 

1  Southern Nuclear Operating Co. (Early Site Permit for Vogtle ESP Site), Memorandum and 
Order (Briefing Scheduling Regarding Impact of Commission Decision on Joint Petitioners 
Environmental Contention 4), slip op. Feb. 27, 2007. 
 
2  See Amergen Energy Co., LLC (License Renewal for Oyster Creek Nuclear Generating 
Station), CLI-07-08, 65 NRC __, slip op. (Feb. 26, 2007) (“Oyster Creek”); Nuclear Mgmt. Co., 
LLC (Palisades Nuclear Plant), CLI-07-09, 65 NRC __, slip op. (Feb. 26, 2007) (“Palisades”); Sys. 
Energy Res., Inc. (Early Site Permit for Grand Gulf ESP Site), CLI-07-10, 65 NRC __, slip op. 
(Feb. 26, 2007) (“Grand Gulf”); Pacific Gas & Elec. Co. (Diablo Canyon Power Plant Indep. Spent 
Fuel Storage Installation), CLI-07-11, 65 NRC __, slip op. (Feb. 26, 2007) (“Diablo Canyon”). 
 
3  The Petitioners include the Center for a Sustainable Coast, Savannah Riverkeeper, Southern 
Alliance for Clean Energy, Atlanta Women’s Action for New Directions, and Blue Ridge 
Environmental Defense League. 
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the Oyster Creek, Palisades, and Grand Gulf decisions, the Board should reject 

Proposed Contention EC 4. 

DISCUSSION 

 Proposed Contention EC 4 contends that the Vogtle early site permit (“ESP”) 

application fails to satisfy NEPA because it “fails to address direct, indirect, and 

cumulative environmental impacts of intentional attacks on the proposed nuclear power 

plants, or to evaluate a reasonable range of alternatives for avoiding or mitigating those 

impacts.”4  As a basis for these assertions, Petitioners cite the recent decision of the 

U.S. Court of Appeals for the Ninth Circuit in San Luis Obispo Mothers for Peace v. 

NRC, 449 F.3d 1016 (9th Cir. 2006) (“Mothers for Peace”), in which the Court held, 

among other things, that NRC’s rationale for its refusal to consider environmental effects 

of terrorist attack on a proposed interim spent fuel storage installation at the Diablo 

Canyon Power Plant under NEPA was not reasonable. 

 In discussing the admissibility of Proposed Contention EC 4 at the February 13, 

2007, pre-hearing conference, all participants agreed that the Mothers for Peace 

decision is not binding on the NRC in this proceeding because the Ninth Circuit is not a 

potential venue for review of the Commission’s final action.  See Tr. at 155-160.  See 

generally 28 U.S.C. § 2343.  For this reason, the discussion focused on whether the 

Commission would apply the reasoning of the Mothers for Peace decision in other 

adjudications. 

                                                 

4  JNT Supplement to Petition for Intervention, dated December 27, 2006, at 2. 
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 The Commission has now resolved the issue.  In Oyster Creek, Palisades, and 

Grand Gulf – all cases involving applications related to facilities outside of the Ninth 

Circuit – the Commission indicated that it would adhere to its established view that 

NEPA does not require an analysis of the probability and environmental consequences 

of a terrorist attack.  The Commission’s reasoning is set forth in the Oyster Creek 

decision where, as was the case in this proceeding, the petitioner pointed to the Ninth 

Circuit decision as authority for its NEPA-terrorism contention.  In response, the 

Commission explained: 

Respectfully, however, we disagree with the Ninth Circuit’s 
view.  We of course will follow it, as we must, in the Diablo 
Canyon proceeding itself.  But the NRC is not obliged to 
adhere, in all of its proceedings, to the first court of appeals 
decision to address a controversial question.  Such an 
obligation would defeat any possibility of a conflict between 
the Circuits on important issues.  For the reasons we gave 
in our prior decisions, and for the reasons the Solicitor 
General gave in his recent Supreme Court brief in the 
Diablo Canyon case, we continue to believe that NEPA 
does not require the NRC to consider the environmental 
consequences of hypothetical terrorist attacks on 
NRC-licensed facilities. 
 

Id., slip op. at 4-5 (footnotes omitted).  Thus, in upholding the Licensing Board’s decision 

to reject the petitioner’s NEPA-terrorism contention, the Commission reaffirmed its 

longstanding view on such matters.  See id., slip op. at 5 (citing Private Fuel Storage, 

L.L.C. (Independent Spent Fuel Storage Installation), CLI-02-25, 56 NRC 340 (2002)). 

 Further, the Grand Gulf decision is particularly relevant here because it also 

involved a NEPA-terrorism contention in an ESP proceeding.  Specifically, in Grand Gulf, 

in ruling on the admissibility of a contention similar to Proposed Contention EC 4, the 

Commission stated that “there is no basis for admitting this terrorism contention in this 
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early site permit proceeding.”5  CLI-07-10, slip op. at 3.  Accordingly, the Grand Gulf 

decision extends the Commission’s precedent on the NEPA-terrorism issue to ESPs. 

 Oyster Creek, Palisades, and Grand Gulf indicate that – outside of the Ninth 

Circuit – the Commission intends to apply its settled precedents on the NEPA-terrorism 

issue.  Accordingly, in keeping with these decisions, NEPA does not require an analysis 

of the probability and consequences of a terrorist attack and Proposed Contention EC 4 

must be rejected.6

CONCLUSION 

 For the foregoing reasons, the Staff submits that the Board should reject 

Proposed Contention EC 4. 

       Respectfully submitted, 

       /signed (electronically) by/ 

       Jonathan M. Rund 
       Counsel for the NRC Staff 
Dated at Rockville, Maryland 
this 1st day of March, 2007

                                                 

5  The fact that the Commission also stated alternative grounds for rejecting the petitioners’ 
contention in Grand Gulf – namely the impermissible lateness of the contention – does not 
diminish the fundamental basis of the inadmissibility of the contention.  The Commission 
indicated that “even had it been submitted at the outset, [the contention] would be inadmissible, 
because . . . the National Environmental Policy Act does not require the NRC to consider the 
environmental consequences of hypothetical terrorist attacks at NRC-licensed facilities.”  
Grand Gulf, CLI-07-10, slip op. at 1 (footnotes omitted).  Similarly, in Palisades, the Commission 
held that although the NEPA-terrorism contention in that license renewal proceeding was 
inexcusably late, it was also inadmissible for the reasons stated in Oyster Creek, i.e., there is no 
basis for admitting a NEPA-terrorism contention.  CLI-07-09, slip op. at 3-4. 
 
6  Because the Commission had yet to resolve this issue, the Staff indicated that it would not 
oppose referral of the Board’s decision on this contention to the Commission.  See Tr. at 159.  
Given that the Commission has now resolved this issue, referral is no longer appropriate.  See  
10 C.F.R. § 2.323(f). 
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