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UNITED STATES OF AMERICA ' * DOCKETED
NUCLEAR REGULATORY COMMISSION ' USNRC
. February 16, 2007 (5:58pm)
Before the Commission _
" OFFICE.OF SECRETARY

RULEMAKINGS AND

In the Matter of ADJUDICATIONS STAFF

and Entergy Nuclear Operations, Inc.

)
. : . ) -
Entergy Nuclear Vermont Yankee, LLC ) Docket No. 50-271-LR:
| ) o |
(Vermont Yankee Nuclear Power Station) )

In the Matter of

Entergy Nuclear Generation Company Docket No. 50-293-LR
and Entergy Nuclear Operations, Inc.
(Pilgrim Nuclear Power Station)

R e

ENTERGY’S RESPONSE TO MASSACHUSETTS ATTORNEY GENERAL’S
MOTION FOR RECONSIDERATION AND CLARIFICATION OF CLI-07-03

Pursuant to 10 CFR. §2.323(e), Entergy Nuclear Vermont Yankee, LLC, Entergy
Nuclear Operations, Inc., and Entergy Nuclear Generation Company (hereinafter collectively
referred to as “Entergy”) hefeby respond to — and oppése —'the Massachusetts Attorney

- General’s February 1, 2007 “Motion for LeaVe to File Motion for ReconSideration and

Clariﬁcation of CLI-07-03” (“Motion for Leave_”) and “Motion for Réconsideration and .-
Clariﬁcatiori of CLI-07-03” (“Reconsideration Motion”). In hér Reconsideration Motion, the
vAttomey General requests that the Commission “(a) confirm [that CLI-03-07] is a non-final
decision with respect to the Attorney General, (b) clarify tﬁét the Attorney General | continues to
have party status in the individual liéense renewal proceedings until those proceedings are |

concl,uded», and (c) further clarify that the Attorney General has the right to seek judicial review,

—r@mp(c«féﬁsgcy.__ow | , | ‘ | 'SECV—_OQ»



- as necessary, to ensure the application of the final rulemaking to the individual license renewal

“proceedings for Pilgrim and Vermont Yankee.” Reconsideration Motion at 3.

The Attorney General, however, completely fails to show the compelling circumstances
necessary under the NRC’s rules of practice for the Commission to reconsider its decision. Nor
does she show that the Commission’s.decision is ambiguous or unclear in any respect. Hence

the Attorney General’s motions must be denied.

L. PROCEDURAL BACKGROUND |

On May'26, 2006, the Attomey General ﬁled in both the Vermont Yankee arid Pilgrim
, license renewal proceedings a “Request for Héaring and Petition for Leave to Intervene” (the
.“Petitiicl)ns'”).l The Petitions were essentialiy identical. They both alleged that new and |
signiﬁéanf information showed that the “continued storage of spent fuel in high-density storage
racks in the [Applicants’ podls] poseé a significant and reasonably fdreseeable. environmental |
risk of a severe fire and 6ffsite release of a large amount of radioacti\}ity” (f’etitions at 2), and
they claimed as such that the Environmental Reportsvaor both the Ver;hont Yankee and Pilgn'ni
license renewal proceedings needed to address the en&iroﬁmental impacts of severe spent fuel |
| pool accidents. Both Entergy and the NRC Staff acknowledged the Attorney General’s 'standing;
but determined that the Attorney Generél’s contention concerning spent fuel pool fires was

inadmissible because (1) the Contention was an impermissible challenge to the NRC’s rules and

! Massachusetts Attorney General’s Request for a Hearing and Petition to Intervene With Respect to Entergy
Nuclear Operations Inc.’s Application for Renewal of the Pilgrim Nuclear Plant Operating License [ } (May 26,
2006); Massachusetts Attorney General’s Request for a Hearing and Petition to Intervene With Respect to
Entergy Nuclear Operations Inc.’s Application for Renewal of the Vermont Yankee Nuclear Plant Operating
License [ ] (May 26, 2006).



generic determinations, and (2) the Contention did not in fact raise any new and significant

“information concerning spent fuel pool fires.

Th¢ Atomic Safety and Liceﬂsiﬁg Boafds (“Licensing Board” or “Boards”) for both the
Vennoht Yankee and Pilgrim proceedings denied the Attorney Generai’s Petitions to intervene
and request fér a hearing because, under NRC regulations for licénse renewal prdceedings, the
continued storage of spent nuclear fuel isa “Category 17 issue, i.€., the issue has béen
determined generically by the GEIS® and is not subject to litigation and consideratiqn in .
individual license rénewal proceedings. Hence, both Boards determined that .the Attorney
-General’s contention was inadmissible and denied the Attorney General’s Petition to ihterve_ne

and request for hearing. LBP-06-20, 64 NRC 131, 161 (2006) (“For the reasons discussed

above, AG Contention 1 is inadmissible and the AG’s hearing request is denied”) (erhphasis

“added); LBP-06-23, 64 NRC 257, 349 (2006) (emphasis added) ( “The Massachusetts Attorney

General’s Request for Hearing and Petition to Intervene is denied.”) (emphasis added).

Dissatisfied with these d‘eterminations,vthe Attorney General appealed both Licensing
Board decisions to the Commission.* The Attbrney General’s appeals were filed pursuant to 10
C.F.R. § 2.311, which allows interlocutory appeals .of an “order denying ‘a petition to intchene
and/or request for hearing” by “the requestor/petitioner on the questioﬁ as to whether the request

and/or petition should have been granted.” 10 C.F.R. § 2.311(b).

2 In both the Vermont Yankee and Pilgrim license renewal dockets, the NRC Staff arid Entergy.filed the following:
responses: NRC Staff Answer Opposing Massachusetts Attorney General’s.Request for Hearing and Petition for
Leave to Intervene and Petition for Backfit Order (June 22, 2006); Entergy’s Answer to the Massachusetts
Attorney General’s Request for a Hearing, Petition for Leave to Intervene, and Petition for Backfit Order (June
22, 2006). : '

NUREG-1437, Generic Environmental Impact Statement for License Renewal of Nuclear Plants, Final Report,
Vol. 1 (May 1996) (“GEIS”). .

* In the Pilgrim docket: Massachusetts Attorney General’s Brief on Appeal of LBP-06-23 (Oct. 31, 2006). In the
Vermont Yankee docket: Massachusetts Attorney General’s Brief on Appeal of LBP-06-20 (Oct. 3, 2006).
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The Cominiss_ion duly conside_red the appeals, and on January 22, 2007, issued its
“decision affirming thg Boards’ actioné in both _the Pilgrim and Vermont Yankee license renewal
proceedings‘.5 The.Commission found that, not only was the Category 1 iésue raised by the |
Attorney General inappropriate for consideration in an individual licensing proccedinge, but th¢ '
appropriate mechanism for considering snch an issule is through a.rnlemaking petition’, which
the Attorney Genefal has already filed.® Hence, the Commission concluded that “the Licensing
Boards were correct to reject the Mass AG’s sole contention in the two cases"’ and “therefore

affirm[ed] the Boards’ decisi_ons.”9

- Following the Commission’s decision, the Attorney General now asserts that CLI-07-03
is “internally inconsistent, unclear, or potentially prejudicial to the Attorney General’s claims.”
Reconsideration Motion at 2. The Attorney General thus seeks leave to file her Motion for

Reconsideration and Clariﬁcation.

II. ARGUMENT

A. Applicable Legal Standard for Reconsideration

The Commission’s revised rules of practice prbmulgated in Jahuary 2004 provide that:

Motions for reconsideration may not be filed except upon leave of the presiding

officer or the Commission, upon a showing of compelling circumstances, such as
~ the existence of a clear and material error in a decision, which could not have -

reasonably been anticipated, that renders the decision invalid. '

10 C.F.R. § 2.323(e). The compelling circumstances standard for granting leave to file a

motion for reconsideration “is intended to permit reconsideration only where manifest injustice

5 CLI-07-03, 65 NRC __, slip op. at 1; 10.

§ CLI-07-03, slip op. at 6.

7 CLI-07-03, slip op. at 2. : . _ .

3 Massachusetts Attorney General’s Petition for Rulemaking to Amend 10 C.F.R. Part 51 (Aug. 25, 2006)
(“Rulemaking Petition”).

CLI-07-03, slip op. at 10 (emphasis in original).



would occur in the absence of reconsideration, and the claim could not have been raised earlier.”

69 Fed. Reg. 2,182, 2,207 (Jan. 14, 2004).

B. The Attorney General Provides No Basié er The Commission to Reconsider CLI-07-03

The Attorney General’s request for reconsideration must be denied because the Attorney |
General provides no compelling circumétancés required to suppoft recOnside_ration under 10
"C.F.R. § 2.323(e). Thé Attorney General has made no showing ;‘of a clear and material error” in
the Commissiori’s decision thét would render the decision invalid. Nor do the Attorney
- General’s Motions ‘refer to any other allegedly compeiliﬁg circumstances thaf would support
reconsideration. Indeed, the Attorney General tacitly cdncedes the léck of compelling
-circumétances by asserting thaf reconsideration is also appropriate for requesﬁng the
Commission ““to clarify the meaning or intent va language in one of its decisions.” _Dﬁke Energy

Corporation (Catawba Nuclear Station, Units 1 and 2), CLI-CLI-04-37 [sic], 61 NRC 646, 648

(2004), citing Curators of the Uniyersit§ of Missouri (TRUMP-S Project), CL1-95-8, 41 NRC
386, 390-91 (1995).” Reconsideratién 'Motioﬁ at 6. The current l;ules,- however, pro.\lic.lev no basis
for reconsideration to request clarification as such.!® While there could conceivably be instances
- of compelling cirpumsfances where “r_nan_ifest injustice Would occur in the absence of” |

clarification, that is not the case here.

At the heart of the Attomey General’s Motions is the claim that treaﬁng CLI-07-03 as a
-final appealable decision would remove the Attorney General as a party to the Vermont Yankee
and Pilgrim license renewal proceedings so that she could not invoke 10 C._F.R. § 2.802 to seek a

stay of the license renewal proce_édings pending resolution of the Attorney General’s rulemaking

1% The decisions cited by the Attorney General were rendered prior to the major January 2004 amendment of the
Commission’s rules of practice. The Attorney General cites no cases subsequent to the amendment of the rules to
support her position. )



-

petition. The Attorney General points to various statements in CLI-03-07 to claim ambiguity

about whether the Commission intended for the Attorney General to have “the right, as a party to
[the Vermont Yankee and Pilgrim license renewal proceedings], to insist that the results of the
proceeding on the petition for rulemaking must be applied in the individual license renewal

proc.eedings.” Reconsideration Motion at 9 (emphasis added).

However, there can be no ambiguity or confusion in this respect because the Attorney
General has never been a party to the Vermont Yankee and Pilgrim license renewal proceedings.
The Board and Commission rulings held that the Attorney General was not entitled to become a
party because the Attorney General had not met the requirements for being a party to a licensing
proceeding. A petitioﬁer who seeks to intervene in an NRC proceeding is not aﬁtomatically a
“party” under the NRC’s rules of practice. Rather, 10 C.F.R. § 2.309(a) expressly provides that a -
petitioner who “desires to partiéipate as a party” in a licensing proceeding will be granted -
“party” status only upon satisfaction of tWo specific requirements: (1) satisfaét_ion of standing
requirements under § 2.309(d); and (2) the proposal of “at least one admissible contention that

meets the requirements of paragraph (f) of this section.” 10 C.F.R. § 2.309(a). While provision

~is made in the rules for the granting of party status to petitioners who fail to meet the standing

requirements under § 2.309(d), no provision is made for petitioners to be named as a party toa

- proceeding upon failure to propose at least one admissible contention. See generally 10CFR.§

2.309.

Here, as held by both Licensing Boards and affirmed by the Commission, the Attorney
General failed to proffer an admissible contention. Accordingly, the Attorney General failed to
meet the requiféments “to participate as a party” in the Vermont Yankee and Pilgrim license

renewal proceedings, and both Boards denied the Attorney General’s request for a hearing.



Moreovef, the Attorney General clearly understood fhat tﬁe Board décisjons had denied
“her party status upon taking an appeall of the Board decisions under 10 C.ER. §231 1. An
interveﬁbr’s right to appeal under 10 C.F.R. § 2.311 is only évailable whén the intervenor has
been denied admission as a party. The Attorney Géneral understood this provision bf the
regulation as being applicable to hers_elf When‘ she appealed the Bbard decisions under 10 C.F.R. -
§ 2.311. It is now specious for the Attorney General to assert ambi guity as to whether she is a
parfy to the Vermont Yankee and Pilgrim license renewal proceedings because the Attdmey
General clearly understood that she was not a party in _thé_se proceedings when taking her appeals

under 10 C.F.R. § 2.311.

.Similarly, the Attomey General’s attempt to disturb the finality of CLI-Q7—03 by arguing
that the Attqmey General has ari gﬁt to insistAthat the “results of the proceeding on the petitioh
for rulemaking must be applied in the individual license renewal proceedings,” Reconsideration
Motion at 9, is meritless. As recognizea by the Commission in the Turkey Point license rénewal

decision, a rulemakingis a wholly separate avenue from licensing adjudication. Florida Power &

Light Co. (Turkey Point Nuclear Generating Plant, Units 3 and 4), CLI-01—17, 54NRC 3,10
(2001)..-In addition to seeking admission to a proceéding asa paﬁy, any interested person is
allowed under the NRC rules to “petition the Commission to issue, ahiend, or rescind any
regulation.” 10 C.F.R. § 2.802(a). The procedures and stanciards for submitting such a petition
‘are contained in § 2.802. Rulemakin'gs and licensing adjudications are distinct and different

proceedings.

" The Attorney General claims that she will lose her rights under 10 C.F.R. § 2.302(d)
unless the Commission acts to clarify that she is a party to the proceeding. The Attorney

General, however, never had any rights under this provision. It provides in whole that:



The [rulemaking] petitioner may request the Commission to
suspend all or any part of any licensing proceeding to which the
petitioner is a party pending disposition of the petition for
rulemaking. ' -

10 CER. § 2.802(d) (emphasis added). As explained, the Attorney General was never a party to

the proceeding and therefore was never entitled to any rights under 10 C.F.R. § 2.802(d).

. Similariy, the Attorney Generél’s claim that th‘e Commission mey have intended that she
be able to avail herself of a 10 CFR. § 2.802(d)‘ request “to suspend all or any part of any
licensing proceeding,” Reconsideration Motion at 6, is likewise without merit. The Commission
could never have i‘ntended any such circumstance. As exi)lained by the Commission when it
, amend.ed to § 2.802 to allo'w a petitioner to request “to suspend all or any part of any licensing
proceeding,” such a request cen be made only where _fhe petitioner has challenged arule on the

ground that unique or unusual circumstances of the facility at issue would undermine the rule:

Section 2.758, pertaining to challenges of AEC regulations in
adjudicatory proceedings, has been changed to clarify that such
“challenges” can be made only on the ground that special '
circumstances in the particular proceeding are such that application
of the regulation would not serve the purposes of the rule and
justify a waiver or exception to the general rule. In this
connection, § 2.802 has been amended to permit a petition for stay -
of a licensing proceeding pending action on the petition.

Final Rule; Restructurjng of Facility License Application Review and Hearing Processes, 37 Fed.
- Reg. 15,127, 15,127 (July 28, 1972) (emphasis added). As neted by the Commission; the
Attorney General “does not argue that unique or unusual characteristics of the Pilgrim and
Vermont Yankee facilities undermine the GEIS’s generic determinations.” CLI-07-03, slip op.
at 7. Consequently, a § 2.802(d) petition to suspend either license.renewal proceeding is not

available to the Attorney General.



In's‘urln, nothing in the Commission’s decision ié ambiguoﬁs or unclear_, and no
clarification ié requiréd. There is no questivon that CLI-07-03 is a “final” decision under the
NRC’s f)rocedural rules. Therve. is no quéstion, even for the Attorney General, that she is not a
party in this license renewal proceeding. Finally, there is no questién thaf, asa non;party, the
Attorney General has no standing to reqﬁest a stay in the licensé renewal proceeding for

Vermont or Pilgrim.

III. CONCLUSION

For the foregoing reasons, the Attorney General’s Motion for leave to request

reconsideration of CLI-O7-O3 must be denied."!

Respectfully Subnﬁtted,

e 20~

David R. Lewis -

Paul A. Gaukler

PILLSBURY WINTHROP SHAW PITTMAN LLP
2300 N Street, N.W.

Washington, DC 20037-1128

Tel. (202) 663-8474

e - S Counsel for Entergy Nuclear Vermont Yankee,
' LLC and Entergy Nuclear Operations, Inc.

Dated: February 16, 2006

'¥ The Attorney General’s argument that clarification is needed in order to “conserve the parties’ resources” is
irrelevant to the issue of whether the CLI-07-03 is final and appealable. Reconsideration Motion at 9. Moreover,
if the Appeals Court were convinced that further action should not be taken on any appeal that the Attorney
General may take of CLI-07-03 until the Commission acts on the Attorney General’s rulemaking petition, it could
stay further proceedings on the appeal until such time as the Commission acted on the rulemaking petition.
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CERTIFICATE OF SERVICE _ _
Thereby certify that copies of “Entergy’s Response to Massachusetts Attorney General’s

Motion for Reconsideration and Clarification of CLI-07-03,” dated February 16, 2007, were
served on the persons listed below by deposit in the U.S. Mail, first class, postage prépaid, or

with respect to Judge Elleman by ovérnight mail, and where indi_céted by an asterisk by

electronic mail, this 16th day February, 2007.

*Dale Klein, Chairman

U.S. Nuclear Regulatory Commission
Mail Stop: O-16 G15

One White Flint North

11555 Rockville Pike

Rockville, MD 20852-2738

e-mail: chairman@nrc.gov

*Edward McGaffigan, Jr., Commissioner
U.S. Nuclear Regulatory Commission
Mail Stop: O-16 G15

One White Flint North

11555 Rockville Pike

Rockville, MD 20852-2738

e-mail: cmrmcgaffigan@nrc.gov

' *Jeffrey S. Merrifield, Commissioner -

U.S. Nuclear Regulatory Commission
Mail Stop: O-16 C1

"~ One White Flint North

11555 Rockville Pike
Rockville, MD 20852-2738
e-mail: cmrmerrifield@nrc.gov

*QGregory B. Jaczko, Commissioner
U.S. Nuclear Regulatory Commission
-Mail Stop: O-16 C1

One White Flint North

11555 Rockville Pike _
Rockville, MD 20852-2738"

e-mail: cmrjaczko@nrc.gov



*Peter B. Lyons, Commissioner

U.S. Nuclear Regulatory Commission
Mail Stop: O-16 C1

One White Flint North

11555 Rockville Pike

Rockville, MD 20852-2738

e-mail: cmrlyons@nrc.gov

* Administrative Judge

Paul B. Abramson

- Atomic Safety and Licensing Board
Mail Stop T-3 F23

U.S. Nuclear Regulatory. Commlssmn..
Washington, DC 20555- 0001

e-mail: pba@nrc.gov

* Administrative J udge
Alex S. Karlin, Esq., Chairman

~_Atomic Safety and Licensing Board

Mail Stop T-3 F23
U.S. Nuclear Regulatory Commission
Washington, D.C. 20555- 0001

sk2@nrc gov

* Administrative Judge

Dr. Thomas S. Elleman

Atomic Safety and Licensing Board
5207 Creedmoor.Road, #101,

~ Raleigh, NC 27612.

tse@nrc.gov; elleman@eos.ncsu.edu;

Office of Commission Appellate Adjudication

Mail Stop O-16 C1
U.S. Nuclear Regulatory Commission
Washington, D.C. 20555-0001

*Mitzi A. Young, Esq.

*Steven C. Hamrick, Esq.

Office of the General Counsel

Mail Stop O-15 D21

U.S. Nuclear Regulatory Commission
Washington, D.C. 20555-0001
may(@nrc.gov; schl @nrc.gov

* Administrative Judge

Ann Marshall Young, Esq., Chair
Atomic Safety and Licensing Board
Mail Stop T-3 F23

U.S. Nuclear Regulatory Comm1ssmn
Washington, DC20555-0001.

e-mail: amy@nrc.gov

* Administrative Judge

Dr. Richard F. Cole

Atomic Safety and Licensing Board
Mail Stop T-3 F23

U.S. Nuclear Regulatory Comm1551on
Washington, DC 20555-0001 -

e-mail: rfcl @nrc‘. gov

*Administrative Judge

Dr. Richard E. Wardwell

Atomic Safety and Licensing Board
Mail Stop T-3 F23

U.S. Nuclear Regulatory Commission

Washington, D.C. 20555-0001
rew@nrc.gov
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*Diane Curran, Esq.
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*Ronald A. Shems, Esq.
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