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)  
USEC Inc.  )  Docket No.  70-7004 

) 
(American Centrifuge Plant) )  ASLBP No.  05-838-01-ML 

 
 

 
MOTION OF NRC STAFF SEEKING CLARIFICATION OR GUIDANCE ON 

BEHALF OF THE STAFF AND USEC ON CERTAIN MANDATORY HEARING ISSUES
 

INTRODUCTION

On February 6, 2007, the Atomic Safety and Licensing Board (Board) issued an Order 

establishing a modified case schedule for the forthcoming mandatory hearing and issuing 

questions and identifying hearing topics.1  The Board directed the NRC staff (“Staff”) and USEC 

(collectively, “the parties”) to notify the Board of any requests for clarification or any objections 

to the Order on or before February 9, 2007.  Order at 39.  In accordance with the Board’s 

previous guidance asking that the parties work cooperatively on hearing issues, the parties have 

consulted with each other on the questions and topics.  As a result of these discussions, the 

Staff requests on behalf of both parties that Board clarification, guidance, or other action, as 

appropriate, be provided for the following procedural and substantive issues.  Counsel for the 

Staff has consulted with counsel for USEC prior to submitting this Motion, and counsel for 

USEC concurs with the positions presented here.  

                                                      
1   Board Order (Establishing a Modified Case Schedule) (Issuing Questions and Identifying Hearing 
Topics) (Feb.  6, 2007) (unpublished) [hereinafter Order]. 
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SPECIFIC REQUESTS FOR BOARD CLARIFICATION OR GUIDANCE

A.   Procedural Issues 

1. Affidavits 

2. 

On page 3 of its Order, the Board states that “written direct testimony shall be 

subscribed by each witness on the last page of the testimony in accordance with the provisions 

of 18 USC § 1746.”  The parties request confirmation that the correct citation is to 28 USC 

§ 1746. 

Expert Witness Availability During the Week of March 13, 2007 

The Board indicated that although the hearing will commence on March 13, 2007, the 

Board intends to resolve only administrative matters (e.g., admission of written testimony and 

exhibits) during the first week of the hearing.  Order at 38.  In this regard, the Board noted that 

the presentation of oral testimony will not begin until March 19, 2007.  Id.  As such, the parties 

are assuming that Staff and USEC witnesses and subject matter experts do not need to be 

present during the first week of the hearing (March 13-16), particularly given that testimony and 

other evidence will be offered and admitted through the use of subscribed affidavits.  For 

logistical and scheduling reasons, the parties request that the Board confirm this understanding.   

B. Substantive Issues 

1. S2-1.  Sufficiency of Review Information 

Board Question S2-1.A.4 asks the Staff to discuss “[t]he relationship between the Staff’s 

position on the required level of design detail and the guidance provided in NUREG-1520.”  

Order at 7.  The parties request that the Board clarify whether the reference to the “Staff” in that 

Question is intended to refer to the position of Office of Nuclear Material Safety and Safeguards 

management as reflected in the August 4, 2006 memorandum from Robert C. Pierson cited in 

footnote 12 of the Board’s Order, or to the position of the individual NRC staff members 

(Messrs. Tripp and Burrows) reflected in the memoranda cited in footnote 13. 
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2. S2-1.B.  Criticality Safety 

The parties request that the Board clarify the phrase “the most critical criticality accident” 

and advise if that phrase was taken from any of the documents provided to the Board (e.g., the 

License Application, ISA Summary, SER, etc.). 

3. 

4. 

S4.A.2(a).  Criticality Safety 

The parties request that the Board clarify what information it is asking for related to the 

“difference between the exceptions derived from NCSE with the exemptions requested by 

USEC for only one of the other areas designated by NCSE (i.e., UF6 cylinder storage yards).”  

Section 5.3.6 of the SER does not address any exemption request other than for the UF6 

cylinder storage yards and USEC has requested no other exemption from CAAS requirements.  

(An earlier version of the License Application requested the authority to exempt other areas or 

activities from CAAS coverage, but that was removed in a subsequent version of the 

Application.) 

HTS-1.  Facility Description 

The Board has requested that the Staff develop and submit a one hour presentation 

addressing the ACP facility and processes.  The Board seems to be requesting a level of detail 

(particularly for parts E and F) that would require presentation and discussion of classified 

information.  Any discussion of classified information could not take place in the hearing room 

and would need to take place elsewhere in the NRC’s offices.   

The parties would like to clarify whether the Board desires that level of detail in the 

presentation and to suggest that the presentation be conducted without reference to classified 

information.  If the Board subsequently concludes that it requires a discussion of classified 

information, the Staff would provide such information in a separate hearing session and 

location.   
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5. HTS-6.  Financial Capability 

Hearing Issue HTS-6.B requests that the Staff “[d]iscuss the details of the management 

controls for each of the transition options from the lead cascade to ACP; [and] relate each 

management control to the incremental construction funding and decommissioning costs 

(SER at 1-9).”  Order at 27.  The parties request that the Board clarify:  (a) whether the 

“management controls” discussed in this Question refer to the regulatory requirements 

discussed in section 1.1.8 of USEC’s License Application (e.g., 10 CFR § 70.72, requirements 

for approved decommissioning plans, etc.) and, if not, what the Board is referring to; and 

(b) what is meant by “relating” each such control to the incremental construction funding and 

decommissioning costs.  Is the Board’s question intended to obtain additional information on the 

relationship between USEC’s construction and decommissioning cost estimates and the four 

disposition options for the Lead Cascade or to address some other issue? 

REQUEST FOR PERMISSION TO FILE LEGAL BRIEFS 

HTS-7 Paragraph G requests information concerning disposal costs for depleted 

uranium (DU) in order “[t]o help the Board review the Staff’s conclusions that USEC has 

performed a credible site-specific cost estimate for decommissioning activities.”  Order at 29.  

Subparagraphs G.3(a), (b), and (e), in particular, seek information relating to:  (1) the extent to 

which the Staff, pursuant to a Commission directive, has considered amending 10 CFR 

§ 61.55(a)(6) to accommodate waste streams from new enrichment facilities; (2) the degree to 

which near-surface disposal of large quantities of DU “meets the performance goals of 10 CFR 

Part 61, Subpart C”; and (3) the economic viability of the ACP project in view of any potential 

need to dispose of DU from the facility using “intermediate or deep geologic burial methods.”  

Order at 30.  As the Board notes in its Order, these issues are tied to a Commission order that 

addressed whether near-surface disposal of large quantities of depleted uranium is acceptable 

pursuant to 10 C.F.R. Part 61.  See Louisiana Energy Services (National Enrichment Facility), 

CLI-05-20, 62 NRC 523 (2005).  In the context of its review of the USEC license application, the 
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Staff’s consideration of issues related to disposal of large quantities of depleted uranium was 

predicated upon the Staff’s legal interpretation of the Commission’s directives in CLI-05-20.  

Because the Staff believes at this stage that responses to HTS-7G.3(a), (b), and (e) will be 

primarily legal rather than technical in nature, the Staff respectfully requests that the Board 

permit it to file legal briefs fully outlining the Staff’s legal interpretation of CLI-05-20 in lieu of or 

in addition to any pre-filed testimony on the technical aspects of the Staff’s review in this area.2

In HTE-2, the Board seeks information concerning the Staff’s evaluation of the 

environmental impacts of dispositioning DU from the proposed ACP.  Many of the issues raised 

by the Board were addressed by the Commission in the LES licensing proceeding.  See 

Louisiana Energy Services, L.P. (National Enrichment Facility), CLI-06-15, 63 NRC 687 (2006).  

Because the Staff’s evaluation of environmental impacts of dispositioning DU was informed by 

the Staff’s legal interpretation of the impact of the Commission’s decisions in the LES licensing 

proceeding, the Staff respectfully requests that the Board permit it to file legal briefs fully 

outlining the Staff’s legal interpretation of the relevant Commission decisions in addition to any 

pre-filed testimony on the technical aspects of the Staff’s review in this area.3    

       Respectfully submitted, 
 
       /RA/ 

 
Margaret J. Bupp  
Counsel for NRC Staff 

 
Dated at Rockville, Maryland 
this 9th day of February, 2007

                                                      
2   Pursuant to the Board’s directive to cooperate with USEC in preparing its testimony, the Staff will share 
an advance copy of its legal brief before submitting it to the Board.  USEC may prepare a separate brief 
to the extent that it disagrees with or wishes to supplement the Staff’s brief.   
3   USEC may prepare a separate brief to the extent that it disagrees with or wishes to supplement the 
Staff’s brief.   
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