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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

BEFORE THE ATOMIC SAFETY AND LICENSING BOARD

In the Matter of

SHIELDALLOY METALLURGICAL CORP. Docket No. 40-7102
(Licensing Amendment Request for
Decommissioning the

Newfield, New Jersey Facility)
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NRC STAFF’'S RESPONSE TO REQUEST FOR HEARING BY CUMBERLAND COUNTY

INTRODUCTION

On January 16, 2007, Cumberland County, New Jersey, filed a letter requesting a
hearing (“Hearing Request”) on the decommissioning plan (DP) submitted by Shieldalloy
Metallurgical Corporation (SMC), an NRC licensee." As explained more fully below, the Hearing
Request does not satisfy, or even purport to satisfy, the 10 C.F.R. § 2.309 requirements for
hearing requests, and Cumberland County apparently does not intend to participate as a party.
Therefore, Cumberland County’s Hearing Request should be denied.

BACKGROUND

Between 1955 and June 1998, the Licensee engaged in smelting and alloy production at
its plant in Newfield, New Jersey. During those operations the Licensee processed pyrochlore,
an NRC-licensed material containing thorium and uranium. In August 2001, the Licensee
notified the NRC that it had stopped using pyrochlore at its Newfield plant and intended to
decommission the site. The Licensee submitted its initial decommissioning plan on
August 30, 2002, but the NRC rejected that plan. On October 21, 2005, the Licensee submitted

a revised DP, which the NRC also rejected. On June 30, 2006, the Licensee submitted a

' The Hearing Request can be found at ML070250147.
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second revised DP.?2 The NRC found that this second revised DP met the requirements for
technical review by the NRC Staff, and the Staff is presently conducting that review.

On November 17, 2006, the NRC placed in the Federal Register a notice of the
opportunity to request a hearing on the Licensee’s revised DP. “Notice of Consideration of
Amendment Request for Decommissioning for Shieldalloy Metallurgical Corporation,

Newfield, NJ and Opportunity to Request a Hearing,” 71 Fed. Reg. 66,986 (Nov. 17, 2006).
In response to that notice, the Petitioner timely filed its request for hearing on January 16, 2007.
DISCUSSION

Cumberland County’s Hearing Request represents itself as such, but it does not refer to
the regulation governing hearing requests, 10 C.F.R. § 2.309, or to the standing or contention
requirements therein.® In fact, the words “standing” and “contention” do not appear at all in the
letter. Furthermore, Cumberland County apparently does not wish to participate as a party in
this proceeding. In its Hearing Request, Cumberland County merely states that it has taken a
position consistent with the positions of Gloucester County and the New Jersey Department of
Environmental Protection (NJDEP), that Cumberland County will rely upon the expertise of
NJDEP, and that “the purpose of this correspondence is to make sure that the process does not
continue to ignore the needs of the citizens of Cumberland County and the State of

New Jersey.”

2 “Shieldalloy Metallurgical Corporation Supplement to Decommissioning Plan,” June 30, 2006
(ADAMS ML061980092).

% Hearing requests are governed by 10 C.F.R. § 2.309. According to section 2.309(a), a requestor
seeking a hearing must demonstrate that it meets the standing requirements of section 2.309(d) and have
one proposed contention meeting the requirements of section 2.309(f)(1).

* Hearing Request at 1-2.
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Thus, it appears to the Staff that Cumberland County’s Hearing Request was not
actually intended to be a formal request for hearing under 10 C.F.R. § 2.309, but rather is an
expression of support for the petition of the NJDEP. In any event, Cumberland’s petition fails to
meet the requirements of section 2.309, as will be shown below.

l. Standing

A. Requirements for Standing

A governmental entity that requests a hearing before the Commission must demonstrate
it has standing to do so. 10 C.F.R. § 2.309(a); see also 42 U.S.C. § 2239(a) (“‘the Commission
shall grant a hearing upon the request of any person whose interest may be affected by the
proceeding, and shall admit any such person as a party to such proceeding”). To establish
standing, a request for a hearing must: (1) identify the petitioner; (2) state the nature of the
petitioner’s right under the Atomic Energy Act to be made a party to the proceeding; (3) state
the petitioner’s interest in the proceeding; and (4) state the possible effect of any order or
decision in the proceeding on the petitioner’s interest. 10 C.F.R. § 2.309(d).

To meet the requirements of § 2.309(d), a petitioner must allege “a concrete and
particularized injury that is fairly traceable to the challenged action and is likely to be redressed
by a favorable decision.” Cleveland Electric llluminating Co. (Perry Nuclear Power Plant,

Unit 1), CLI-93-21, 38 NRC 87, 92 (1993), citing Lujan v. Defenders of Wildlife, 504 U.S. 555,
561 (1992). In addition to considering whether a petitioner can make such a showing, the
Commission has, in materials decommissioning cases such as the present proceeding, applied
a “proximity-plus” theory of standing. Under this theory, “a presumption of standing based

on geographical proximity may be applied . . . where there is a determination that the proposed
action involves a significant source of radioactivity producing an obvious potential for offsite
consequences.” Id., citing Sequoyah Fuels Corporation (Gore, Oklahoma Site), CLI-94-12,

40 NRC 64, 75 n. 22 (1994). Whether or not a proposed action carries with it an
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“obvious potential for offsite consequences,” and, if so, at what distance a petitioner can be
presumed to be affected, must be determined “on a case-by-case basis, taking into account the
nature of the proposed action and the significance of the radioactive source.” Id.; see also
Exelon Generation Company, LLC and PSEG Nuclear, LLC (Peach Bottom Atomic Power
Station, Units 2 and 3), CLI-05-26, 62 NRC 577, 580 (2005).

B. Cumberland County Meets the Standing Requirements if it Intends to be a Party
to the Proceeding

As noted above, Cumberland County’s Hearing Request does not purport to meet the
standing requirements of 10 C.F.R. 2.309(d), and it is unclear that Cumberland County desires
to be a party to this proceeding. Statements made in the Hearing Request, however, suggest
that the standing requirements of section 2.309(d) would be met. Cumberland County
represents that “it is immediately adjacent to the Shieldalloy site and sits downgrade and

downwind to the facility,”

and a map confirms that the Cumberland County border is within a
mile of the town of Newfield, in which the site sits.® The Hearing Request also expresses
Cumberland County’s interest in opposing the ShieldAlloy DP and Cumberland County’s belief
that enacting the DP’s proposals would negatively affect the “health, safety and welfare of the
general public in the area surrounding the site.” Given the proximity of the site to

Cumberland County’s borders and the county’s expression of its opposition to the DP,

Cumberland County appears to meet all of the standing requirements as long as it clarifies that

it intends to be a party to this proceeding.’

° See Hearing Request at 1.
® See map at http://www.state.nj.us/transportation/gis/maps/cumberland.pdf.
" The Staff notes that 10 C.F.R. § 2.309(d)(ii) requires a requestor to state the nature of its right under the

Atomic Energy Act to be made a party to the proceeding. Such a statement necessarily requires the
requestor to, in fact, intend to be a party to the proceeding.



Il. Contentions

A. Requirements for Admissible Contentions

In addition to establishing standing, a hearing request must include at least one
admissible contention. 10 C.F.R. § 2.309(a). For each contention, the petitioner must provide:
(1) a specific statement of the issue of law or fact to be raised; (2) a brief explanation of the
basis for the contention; (3) a demonstration that the issue raised in the contention is within the
scope of the proceeding; (4) a demonstration that the issue raised in the contention is material
to the findings the NRC must make to support the action that is involved in the proceeding;

(5) a concise statement of the alleged facts or expert opinions which support the requestor’s
position; and (6) sufficient information to show that a genuine dispute exists on a material issue
of law or fact, including references to specific portions of the application that the petitioner
disputes and the supporting reasons for each dispute or the identification of each failure to
include necessary information in the application and the supporting reasons for the petitioner’s
belief. 10 C.F.R. § 2.309(f)(1).

“The contention rule is strict by design.” Dominion Nuclear Connecticut, Inc.

(Millstone Nuclear Power Station, Unit 2), CLI-03-14, 58 NRC 433 (2003). The Commission’s
procedures do “not permit ‘the filing of a vague, unparticularized contention,” unsupported by
affidavit, expert, or documentary support.” North Atlantic Energy Service Corporation
(Seabrook Station, Unit 1), CLI-99-6, 49 NRC 201, 219 (1999), quoting Baltimore Gas &
Electric Co. (Calvert Cliffs Nuclear Power Plant), CLI-98-25, 48 NRC 325, 349 (1998). Likewise,
Commission practice does not “permit ‘notice pleading,” with details to be filled in later.” /d.

A sufficiently detailed and precise contention “focuses the hearing process on real
disputes susceptible of resolution in an adjudication [and] helps to assure that . . . hearings are

triggered only by those able to proffer at least some minimal factual and legal foundation in
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support of their contentions.” Duke Energy Corp. (Oconee Nuclear Station, Units 1, 2, and 3),
CLI-99-11, 49 NRC 328, 334. Precise contentions also place “other parties in the proceeding
on notice of the petitioners’ specific grievances and thus gives them a good idea of the claims
they will be either supporting or opposing.” Id. Proposed contentions also must concern
matters within the scope of the proceeding. See Georgia Institute of Technology (Georgia Tech
Research Reactor, Atlanta, Georgia), CLI-95-12, 42 NRC 111, 118 (1995); Duke Power Co.
(Catawba Nuclear Station, Units 1 & 2), ALAB-825, 22 NRC 785, 790 (1985).

B. Cumberland County Fails to Meet the Admissible Contention Requirement

Cumberland County does not purport to submit a contention, much less meet the
contention requirements of 10 C.F.R. § 2.309(f)(1). Cumberland County gives no specific
statement of an issue of law or fact to be raised, instead expressing only generalized opposition
to Licensee’s DP. The Hearing Request contains no basis for this generalized opposition,
however, and does not cite any evidentiary or expert support. Cumberland County’s opposition
is not stated specifically enough to determine whether it is within the scope of the proceeding or
whether Cumberland County’s concerns are material to the findings the NRC must make.
Taken as a whole, the Hearing Request does not give sufficient information to demonstrate that
a genuine dispute exists on a material issue of law or fact. In sum, the Hearing Request meets
none of the contention requirements of 10 C.F.R. § 2.309(f)(1).

1I. Participant Status

Although Cumberland County does not present any admissible contentions, the Staff
would not object to it being granted participant status in the event there is a hearing on the
Licensee’s DP. Under 10 C.F.R. § 2.315(c), a Board’s “presiding officer will afford an interested
State, local governmental body (county, municipality or other subdivision), and affected,

Federally-recognized Indian Tribe, which has not been admitted as a party under § 2.309, a

reasonable opportunity to participate in a hearing.” As stated above, the licensee’s DP involves
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a plant in close proximity to Cumberland County. Accordingly, in the event there is a hearing,
the Staff would not oppose Cumberland County’s participation at the hearing under section
2.315(c), as long as the county requests participant status in a timely manner.®

CONCLUSION

In its request for hearing, Cumberland neither asserts its intent to be a party to this
proceeding nor sets forth any admissible contention. The hearing request should therefore be
denied. However, the Staff would not oppose granting Cumberland County participant status in
the event of a hearing.

Respectfully Submitted,

/RA by Michael J. Clark/

Michael J. Clark
Counsel for the NRC Staff

Dated at Rockville, Maryland
this 12" day of February, 2007

8 See Entergy Nuclear Vermont Yankee, LLC (Vermont Yankee Nuclear Power Station), LBP-06-20,
64 N.R.C. 131, 209 (setting a deadline of twenty days after an Order admitting contentions).
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