February 12, 2007

MEMORANDUM TO: Luis A. Reyes
Executive Director for Operations

THRU: Renee M. Pedersen, Differing Professional Opinions /RA/
Program Manager
Office of Enforcement

FROM: Cynthia A. Carpenter, Director /RA/
Office of Enforcement

SUBJECT: APPEAL OF OFFICE OF ENFORCEMENT DIRECTOR’S DECISION
REGARDING DIFFERING PROFESSIONAL OPINION INVOLVING
DAVIS BESSE REPLY TO A NOTICE OF VIOLATION (DPO-2006-004)

In accordance with the DPOPM’'s memorandum to me dated January 31, 2007, | have
reviewed the appeal of the Differing Professional Opinion (DPO) Decision that | issued on
December 18, 2006, relative to DPO involving Davis Besse’s Reply to a Notice of Violation
(DPO-2006-004). To conduct this review, | also re-reviewed the DPO Panel Report to me
dated October 18, 2006, the memorandum from FirstEnergy Nuclear Operating Company’s
(FENOC'’s) attorney to the U.S. Nuclear Regulatory Commission (NRC) dated March 8, 2006,
concerning the Summary of Inspection Activities Related on FENOC’s Response to Violation
1.E, and the NRC’s response to the FENOC attorney’s memo dated April 4, 2006, in light of the
concerns expressed in the DPO appeal. Based on these reviews, | have not identified any
bases for changing my December 18, 2006, decision relative to the scope of the original DPO.

In addition to raising concerns about the DPO Decision that was issued by me on

December 18, 2006, the appeal letter also points out a number of apparent administrative
deficiencies in the DPO process. Although the scope of the DPO appeal is dictated by the
scope of the original DPO, since my office has lead responsibility for the administration of the
DPO Program, we will review the administrative process concerns expressed in the DPO
appeal regarding possible administrative deficiencies as part of our annual review of the DPO
Program. My review of the appeal was limited to the scope of the original DPO in accordance
with the program.
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