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(Early Site Permit for Vogtle ESP Site) February 9, 2007
MEMORANDUM

(Regarding Motion to File Supplemental Authority and Other Matters)

Pending with the Licensing Board is the Joint Petitioners' February 2, 2007 motion to file

supplemental authority, to which was attached the slip opinion of a case, Riverkeeper, Inc. v.

EPA, Nos. 04-6692-ag(L), 04-6693-ag(CON), 04-6694-ag(CON), 04-6695-ag(CON),
04-6696-ag(CON), 04-6697-ag(CON), 04-6698-ag(CON), 04-6699-ag(CON), 2007 U.S. App.
LEXIS 1642 (2nd Cir. Jan. 25, 2007) [hereinafter Riverkeeper II], decided subsequent to the
time Joint Petitioners filed their January 24, 2007 reply to the answers of applicant Southern
Nuclear Operating Company (SNC) and the NRC staff to the Joint Petitioners hearing request.
NRC'’s rules of practice do not directly address the means for bringing to the Board’s attention a
supposedly relevant legal authority issued subsequent to the time a participant’s filing has been
submitted. In their February 7, 2007 responses to the Joint Petitioners motion, however, both

SNC and the staff suggest the appropriate method is a letter that cites the new authority and

' The Joint Petitioners include the Center for a Sustainable Coast, Savannah
Riverkeeper, Southern Alliance for Clean Energy, Atlanta Women’s Action for New Directions,
and Blue Ridge Environmental Defense League.
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indicates the reasons for the supplemental filing. SNC also asserts that, having neglected to
follow this approach, and having failed to fulfill the requirement in 10 C.F.R. § 2.323(b) to
contact the other participants and attempt to resolve the matter raised in the motion, the Joint
Petitioners motion should be denied.

We agree that the most efficacious way to bring an additional authority to the Board’s
attention is a letter to the Board, with copies to other participants, setting forth the additional
citation, a specific reference to the page of the pleading to which the citation applies, and a brief
explanation of the reasons for the supplemental citation. Cf. Fed. R. App. P. 28(j) (governing
supplemental authority citation in the federal appellate courts). Responses to such a letter also
would be entertained, as appropriate. In this instance, the Joint Intervenors “motion” provided
the functional equivalent of such a letter. As such, we see no reason to “rule” on the motion,
which (as would be the case with a letter) has been docketed as part of the public record of this
proceeding.?

Further, we would anticipate that as part of their arguments regarding environmental
contention (EC) 1.2 and EC 1.3, we will hear from the participants regarding the applicability, if
any, of the Riverkeeper Il decision, including whether the new reactors planned for the Vogtle
early site permit site are subject to either Phase | (governing new facilities) or Phase Il
(governing existing facilities) of the Environmental Protection Agency’s rules implementing
section 316(c) of the Clean Water Act, 33 U.S.C. § 1326(b).

The Board would also like to advise the participants that, given the position taken in the

Joint Petitioners January 24 reply pleading regarding contention EC-3, it currently anticipates

2 We would note, however, that all participants should take care to ensure that in filing a
motion with the Board, they comply with all the provisions of section 2.323, including paragraph
(b), and the directives regarding motions (and other pleadings) in the Board’s December 18,
2006 initial prehearing order.
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that the February 13, 2007 oral argument on the admissibility of Joint Petitioners proposed
contentions can be completed in one day.

Finally, the Board requests that for all future pleadings submitted by the participants in
this proceeding, the date of filing/service of the pleading be displayed in the upper right hand
quadrant of the first page of the filing.

FOR THE ATOMIC SAFETY
AND LICENSING BOARD?

[RA/
G. Paul Bollwerk, IlI
CHAIRMAN

Rockville, Maryland

February 9, 2007

® Copies of this memorandum were sent this date by Internet e-mail transmission and
the agency’s E-Submittal system to counsel for (1) applicant SNC; (2) the Joint Petitioners; and
(3) the staff.
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