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Docket No. PAPO-00 
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February 9, 2007

ORDER

On February 6, 2007, the Pre-License Application Presiding Officer (PAPO) Board issued

an order setting a case management conference for 9:00 a.m. EST, Monday, March 5, 2007, and

indicating that we would issue a separate order specifying the matters the participants should be

prepared to discuss at the conference.  This order specifies the matters to be addressed.

As indicated in our February 6, 2007, Order, the Licensing Support Network Administrator

(LSNA) will provide us an update of the recent history and current status of the document

processing activity with respect to the public and nonpublic document collections indexed on the

Licensing Support Network (LSN).  Should any of the participants have questions for the LSNA,

they will be given a brief period to ask them.

The named participants should be prepared to discuss the following matters:
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1  See Tr. at 308-310.

2  See  Second Case Management Order (Pre-License Application Phase Document
Discovery and Dispute Resolution) (July 8, 2005) at 23 (unpublished) [hereinafter cited as SCM
Order].

3  See The Department of Energy’s First Monthly Status Report Regarding LSN
Certification and License Application Submittal (June 1, 2005) at 1-2 [hereinafter DOE First
Status Report].

4  See The Department of Energy’s Third Monthly Status Report Regarding LSN
Certification and License Application Submittal (Aug. 1, 2005) at 1-2.

5  See The Department of Energy’s Sixth Monthly Status Report Regarding LSN
Certification and License Application Submittal (Nov. 1, 2005) at 1.

6  See The Department of Energy’s Eleventh Monthly Status Report Regarding LSN
Certification and License Application Submittal (Apr. 3, 2006) at 1.

1.  Document Certification and License Application Filing Dates

At the second case management conference on May 18, 2005,1 and as confirmed in our

subsequent case management order,2 we directed the Department of Energy (DOE) to file a

monthly status report setting forth its current best good faith estimate of when DOE would certify

its LSN document collection and file its license application.  In its June 1, 2005, first monthly

status report, DOE estimated that it would certify its document collection on the Licensing

Support Network (LSN) in August 2005 and that it would submit its license application six 

months after making its certification.3   In August 2005, DOE began hedging its estimate4 and

then, in November 2005, DOE announced that, because of certain design changes in the waste

canisters to be used at the repository, it was unable to estimate realistically when it would file its

license application or certify its LSN document collection.5  This situation continued until April

2006 when DOE indicated that it expected to file a license application after the end of Fiscal 

Year 2007 and that it would “be better able to estimate the likely date for filing the License

Application, and of certifying its LSN collection, when it completes a new baseline schedule,”

sometime the coming summer.6  Thereafter, in a July 19, 2006, interim status report, DOE

announced that it intended to certify its LSN collection by December 21, 2007, and submit its
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7  See The Department of Energy’s Interim Status Report Regarding LSN Certification
and License Application Submittal (July 19, 2006) at 1.

8  See Order (Regarding Requests to Reconsider Second Case Management Order)
(July 20, 2005) (unpublished) [hereinafter July 20, 2005 Order].

9  See SCM Order at 12.

10 See id. at 16.

 license application by June 30, 2008.7  Since July 2006, DOE’s monthly status reports have

repeated this same estimate.  

We are now ten months from DOE’s estimated date for certifying the availability of its

documents on the LSN, and sixteen months from its estimated date for filing its license

application.  DOE should be prepared to announce its current best good faith estimate of (a) the

most likely date on which DOE will certify its LSN document collection and file its license

application and (b) the earliest date on which it might certify its LSN document collection and file

its license application.  DOE should also be prepared to address whether it can provide us and

the other participants with 180 days advance notice of the date upon which it will certify its LSN

document collection and file its license application.  If DOE asserts that it cannot provide such

notice, it should be prepared to explicate the reasons underlying the assertion.

2.  Amendments to the Second Case Management Order

The Second Case Management Order, as amended,8 addresses, inter alia, the discovery

of LSN documents for which a primary privilege claim or a secondary privilege claim is asserted. 

The order also addresses the treatment of employee concern program documents and allegation

program documents (hereinafter both EPC documents).  The Order sets forth schedules for (a)

the filing of privilege logs by DOE for documents for which a primary privilege is asserted;9 (b)

the filing of redacted versions of documents by DOE for documents for which a secondary

privilege is asserted;10 and (c) the filing of redacted versions of EPC documents by 
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11 See id. at 18; July 20, 2005 Order at 2.

12 See Tr. at 9-10 (May 4, 2005); DOE First Status Report at 1-2; The Department of
Energy’s Second Monthly Status Report Regarding LSN Certification and License Application
Submittal (July 1, 2005) at 1-2.

13 See SCM Order at 12 n.3.

14 See Tr. at 679.

15 See SCM Order at 21-22.

DOE and the NRC Staff.11  These schedules were based upon DOE’s representations that it

would certify its LSN document collection in August 200512 and its representation as to the time it

needed to prepare privilege logs and redacted versions of documents.13

As we noted at the October 13, 2005, case management conference, which was held just

over three months after the schedules were established and at a time when DOE had yet to

certify its LSN document collection, “in light of that delay those schedules are perhaps overly

generous.”14  Eighteen months have now elapsed since we issued the schedules in the Second

Case Management Order and DOE still has not certified its document collection.  Thus, to date,

DOE has had fifteen more months to prepare privilege logs and redacted versions of documents

than of the three months contemplated and specified in the original schedule.

All participants should be prepared to address an appropriate amended schedule for the

preparation of privilege logs and redacted versions of documents.

3.   Timing for Lifting Suspension of Supplementation Requirement

After initially certifying its LSN document collection in accordance with 10 C.F.R. §

2.1009(b), Part VI.A of the Second Case Management Order requires each potential party to

supplement its collection by the first of each month and to certify that it has done so to the PAPO

Board.15  In a February 9, 2006, Order, we suspended the supplementation requirement

 because of DOE’s asserted inability at that time to estimate realistically when it would certify its
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16 See Order (Suspending Monthly Supplementation Requirement) (Feb. 9, 2006)
(unpublished).

17 See Order (Schedule for Filings) (Oct. 25, 2005) (unpublished).

18 See Joint Proposed Third Case Management Order (Dec. 19, 2005).

19 See id.

20 See 71 Fed. Reg. 64,004 (Oct. 31, 2006).

LSN document collection.16

Those participants who have certified their LSN document collection should be prepared

to discuss the time at which we should reinstate the monthly supplementation requirement.

4.  Participants’ Proposed Third Case Management Order

Following discussions with us at the October 13, 2005, case management conference

and our October 19, 2005, telephone conference, DOE, the NRC Staff, and the State of Nevada

agreed, with our approval, to prepare a joint proposed third case management order dealing with

the handling of protected sensitive information in the pre-license application phase of this

proceeding.17  The proposed order addresses four categories of sensitive information: (a)

Safeguards Information (SGI); (b) Unclassified Controlled Nuclear Information; (c) Official Use

Only Information; and (d) Naval Nuclear Propulsion Information (NNPI).18  In addition the

proposed order includes proposed protective orders and an affidavit of non-disclosure for use in

using the various types of sensitive information.19  The month before the participants filed the

joint proposed order, however, DOE announced it was unable to estimate when it would certify

the LSN document collection or file its license application.  Because it was unknown when, if

ever, DOE would certify its document collection, we took no further action on the participants’

December 19, 2005, filing.

On October 31, 2006, the Commission published a proposed rule dealing with access to

SGI for which the public comment period closed January 2, 2007.20  Similarly, we understand

that there may be a future rulemaking detailing proposed procedures for intervenors in agency
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adjudications to gain timely access to certain documents containing sensitive unclassified

information.  Obviously, these agency actions may be highly relevant to the procedures set out

in the joint proposed case management order as well as the procedures that we ultimately adopt

for the handling of protected sensitive information.

Accordingly, the NRC Staff should be prepared to report on the current status and

timetable for the final SGI rulemaking and the current status and timetable for completing any

other agency activities dealing with protected sensitive information in agency adjudications. 

Additionally, the Staff as well as the other participants should be prepared to discuss the impacts

(i.e., areas of agreement, inconsistencies, and conflicts) of the proposed and/or final SGI rule on

the draft joint proposed case management order.

5. Additional Issues

A participant who wishes to raise additional issues at the conference should file a brief

statement of the issue along with any other information necessary for a reasonable

understanding of the issue by 5:00 p.m. EST, Monday, February 26, 2007.  Although we will

decide which, if any, additional issues merit discussion at the conference, all participants should

be prepared to address the issues filed by other participants.

It is so ORDERED.

For the Pre-License Application
Presiding Officer Board

[Original signed by:]
                                             
Thomas S. Moore, Chairman
Administrative Judge

Rockville, MD

February 9, 2007



UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

In the Matter of )
)

U.S. DEPARTMENT OF ENERGY ) Docket No. PAPO-00
)
)

(High-Level Waste Repository: )
Pre-Application Matters) )

CERTIFICATE OF SERVICE

I hereby certify that copies of the foregoing PAPO BOARD ORDER (MATTERS TO BE
DISCUSSED AT THE CASE MANAGEMENT CONFERENCE) have been served upon the
following persons either by Electronic Information Exchange or electronic mail (denoted by an
asterisk (*)).

U.S. Nuclear Regulatory Commission
Atomic Safety and Licensing Board Panel
Mail Stop - T-3 F23
Washington, DC 20555-0001
Thomas S. Moore, Chair
Administrative Judge
E-mail: PAPO@nrc.gov
Alex S. Karlin
Administrative Judge
E-mail: PAPO@nrc.gov
Alan S. Rosenthal
Administrative Judge
E-mail: PAPO@nrc.gov & rsnthl@comcast.net
G. Paul Bollwerk, III
Administrative Judge
E-mail: PAPO@nrc.gov
Anthony C. Eitreim, Esq.
Chief Counsel
E-mail: PAPO@nrc.gov
James M. Cutchin
E-mail: PAPO@nrc.gov
Jared Lindsay*
E-mail: PAPO@nrc.gov
Bradley S. Baxter*
E-mail: bxb@nrc.gov
Daniel J. Graser
LSN Administrator
E-mail: djg2@nrc.gov
ASLBP HLW Adjudication
E-mail: ASLBP_HLW_Adjudication@nrc.gov

U.S. Nuclear Regulatory Commission
Office of the Secretary of the Commission
Mail Stop - O-16 C1
Washington, DC 20555-0001
Hearing Docket
E-mail: hearingdocket@nrc.gov
Andrew L. Bates
E-mail: alb@nrc.gov
Adria T. Byrdsong
E-mail: atb1@nrc.gov
Emile L. Julian, Esq.
E-mail: elj@nrc.gov
Evangeline S. Ngbea
E-mail: esn@nrc.gov
Rebecca L. Giitter
E-mail: rll@nrc.gov

U.S. Nuclear Regulatory Commission
Office of Congressional Affairs
Mail Stop -O-17A3
Thomas R. Combs
E-mail: trc@nrc.gov

U.S. Nuclear Regulatory Commission
Office of Public Affairs
Mail Stop - O-2A13
David McIntyre
E-mail: dtm@nrc.gov



2
Docket No. PAPO-00
PAPO BOARD ORDER (MATTERS TO BE DISCUSSED AT THE CASE MANAGEMENT
CONFERENCE)    

U.S. Nuclear Regulatory Commission
Office of the General Counsel
Mail Stop - O-15 D21
Washington, DC 20555-0001
Karen D. Cyr, Esq.*
General Counsel
E-mail: kdc@nrc.gov
Gwendolyn D. Hawkins
E-mail: gxh2@nrc.gov
Janice E. Moore, Esq.
E-mail: jem@nrc.gov
Trip Rothschild, Esq.*
E-mail: tbr@nrc.gov
Mitzi A. Young, Esq.
E-mail: may@nrc.gov
Marian L. Zobler, Esq.
E-mail: mlz@nrc.gov
OGCMailCenter
E-mail: OGCMailCenter@nrc.gov

Hunton & Williams LLP
Counsel for the U.S. Department of Energy
Riverfront Plaza, East Tower
951 East Byrd Street
Richmond, VA 23219
W. Jeffery Edwards, Esq.
E-mail: jedwards@hunton.com
Kelly L. Faglioni, Esq.
E-mail: kfaglioni@hunton.com
Melissa Grier
E-mail: mgrier@hunton.com
Donald P. Irwin, Esq.
E-mail: dirwin@hunton.com
Stephanie Meharg
E-mail: smeharg@hunton.com
Edward P. Noonan, Esq.
E-mail: enoonan@hunton.com
Audrey B. Rusteau
E-mail: arusteau@hunton.com
Michael R. Shebelskie, Esq.
E-mail: mshebelskie@hunton.com
Pat Slayton
E-mail: pslayton@hunton.com
Belinda A. Wright
E-mail: bwright@hunton.com

Egan, Fitzpatrick & Malsch, PLLC
Counsel for the State of Nevada
Robert J. Cynkar, Esq.
E-mail: rcynkar@cuneolaw
Joseph R. Egan, Esq.
E-mail: eganpc@aol.com
Charles J. Fitzpatrick, Esq.
E-mail: cfitzpatrick@nuclearlawyer.com
Martin G. Malsch, Esq.
E-mail: mmalsch@nuclearlawyer.com
Susan Montesi
E-mail: smontesi@nuclearlawyer.com
Nakita Toliver
E-mail: ntoliver@nuclearlawyer.com

U.S. Department of Energy
Office of General Counsel
1000 Independence Avenue, S.W.
Washington, DC 20585
Martha S. Crosland, Esq.
E-mail: martha.crosland@hq.doe.gov
Angela M. Kordyak, Esq.
E-mail: angela.kordyak@hq.doe.gov

U.S. Department of Energy
1000 Independence Avenue, S.W.
Washington, DC 20585
William Greene, Public Information Officer
william.greene@hq.doe.gov

U.S. Department Of Energy
Office of General Counsel
1551 Hillshire Drive
Las Vegas, NV 89134-6321
George W. Hellstrom
E-mail: george.hellstrom@ymp.gov
Matthew C. Urie
E-mail: matt.urie@ymp.gov



3
Docket No. PAPO-00
PAPO BOARD ORDER (MATTERS TO BE DISCUSSED AT THE CASE MANAGEMENT
CONFERENCE)    

U.S. Department of Energy
Office of Civilian Radioactive Waste Mgmt
Office of Repository Development
1551 Hillshire Drive
Las Vegas, NV 89134-6321
W. John Arthur, III, Deputy Director*
E-mail: john_arthur@ymp.gov
Timothy C. Gunter
E-mail: timothy_gunter@ymp.gov
Susan L. Rives, Chief Counsel
E-mail: susan_rives@ymp.gov
Harry E. Leake*
E-mail: harry_leake@ymp.gov

U.S. Department of Energy
Office of Civilian Radioactive Waste Mgmt
Office of Information Mgmt
Mail Stop 523, P.O. Box 30307
North Las Vegas, NV 89036-0307
Mark Van Der Puy*
E-mail: mark_vanderpuy@ymp.gov

Yucca Mountain Project, Licensing Group,
DOE/BSC
Jeffrey Kriner
E-mail: jeffrey_kriner@ymp.gov

Lincoln County (NV) Nuclear Oversight Prgm
100 Depot Ave., Suite 15; P.O. Box 1068
Caliente, NV 89008-1068
Lea Rasura-Alfano, Coordinator*
E-mail: jcciac@co.lincoln.nv.us

Carter Ledyard & Milburn, LLP
Counsel for Lincoln County 
1401 Eye Street, N.W.
Suite 300
Washington, DC 20005
Barry S. Neuman, Esq.
E-mail: neuman@clm.com

Nuclear Waste Project Office
1761 East College Parkway, Suite 118
Carson City, NV 89706
Robert Loux
E-mail: bloux@nuc.state.nv.us
Steve Frishman, Tech. Policy Coordinator
E-mail: steve.frishman@gmail.com

Nevada Nuclear Waste Task Force
Alamo Plaza, 4550 W. Oakley Blvd., Suite 111
Las Vegas, NV 89102
Judy Treichel, Executive Director
E-mail: judynwtf@aol.com

Nuclear Waste Technical Review Board
Victoria Reich*
E-mail: reich@nwtrb.gov

Clark County (NV) Nuclear Waste Division
500 S. Grand Central Parkway
Las Vegas, NV 89155
Irene Navis*
E-mail: iln@co.clark.nv.us
Engelbrecht von Tiesenhausen
E-mail: evt@co.clark.nv.us

Eureka County (NV) Yucca Mtn Info Ofc
P.O. Box 990
Eureka, NV 89316
Laurel Marshall, Program Coordinator
E-mail: ecyucca@eurekanv.org

Diane Curran, Esq.
Eureka County and Lander County, Nevada
Harmon, Curran, Speilberg & Eisenberg, LLP
1726 M. Street N.W., Suite 600
Washington, DC 20036
Email: dcurran@harmoncurran.com

Mineral County (NV) Board of County
Commissioners
P.O. Box 1600
Hawthorne, NV 89415
Linda Mathias, Administrator*
Office of Nuclear Projects
E-mail: yuccainfo@mineralcountynv.org

Nye County (NV) Department of Natural
Resources & Federal Facilities
1210 E. Basin Road, Suite 6
Pahrump, NV 89048
David Swanson*
E-mail: dswanson@nyecounty.net



4
Docket No. PAPO-00
PAPO BOARD ORDER (MATTERS TO BE DISCUSSED AT THE CASE MANAGEMENT
CONFERENCE)    

Nye County (NV) Regulatory/Licensing Adv.
18160 Cottonwood Rd. #265
Sunriver, OR 97707
Malachy Murphy*
E-mail: mrmurphy@cmc.net

White Pine County (NV) Nuclear
Waste Project Office
959 Campton Street
Ely, NV 89301
Mike Simon, Director*
(Heidi Williams, Adm. Assist.*)
E-mail: wpnucwst1@mwpower.net

Inyo County (CA) Yucca Mtn Nuclear Waste
Repository Assessment Office
P.O. Drawer L
Independence, CA 93526
Chris Kennedy, Project Coordinator*
E-mail: ckennedy@qnet.com

Inyo County (CA) Yucca Mtn Nuclear Waste
Repository Assessment Office
Chris Howard
GIS/LAN Administrator
Inyo County
163 May St.
Bishop, CA 93514
E-mail: choward@inyowater.org

Nuclear Energy Institute
1776 I Street, NW, Suite 400
Washington, DC 20006-3708
Michael A. Bauser, Esq.
Associate General Counsel
E-mail: mab@nei.org
Anne W. Cottingham, Esq.
E-mail: awc@nei.org
Ellen C. Ginsberg, Esq.
E-mail: ecg@nei.org
Rod McCullum*
E-mail: rxm@nei.org
Steven P. Kraft*
E-mail: spk@nei.org

White Pine County
City of Caliente
Lincoln County
Jason Pitts
E-mail: idt@idtservices.com

Lander County Nuclear Waste Oversight
Program
315 South Humboldt St.
Battle Mountain, NV 89820
Deborah Teske, Administrator
E-mail: dteske@landercounty.org

Intertech Services Corporation
(for Lincoln County)
P.O. Box 2008
Carson City, NV 89702-2008
Dr. Mike Baughman*
E-mail: mikebaughman@isc-nv.com

Environment Protection Agency
Ray Clark*
E-mail: clark.ray@epa.gov

Lander, Churchill and Mineral County
P. O. Box 33908
Reno, NV 89533
Loreen Pitchford, LNS Administrator
for Lander
E-mail: lpitchford@comcast.net

Talisman International, LLC
1000 Potomac St., NW
Suite 300
Washington, D.C. 20007
Patricia Larimore
E-mail: plarimore@talisman-intl.com

Abby Johnson*
617 Terrace St.
Carson City, NV 89703
E-mail: abbyj@gbis.com

National Congress of American Indians
1301 Connecticut Ave. NW - Second floor
Washington, DC 20036
Robert I. Holden, Director*
Nuclear Waste Program
E-mail: robert_holden@ncai.org

Ross, Dixon & Bell
2001 K Street N.W.
Washington D.C. 20006-1040
William H. Briggs*
E-mail: wbriggs@rdblaw.com



5
Docket No. PAPO-00
PAPO BOARD ORDER (MATTERS TO BE DISCUSSED AT THE CASE MANAGEMENT
CONFERENCE)    

Senator Harry Reid
Attn: Sandra Schubert
Room 528 Hart Senate Office Building
United States Senate
Washington, DC 20510-2803
E-mail: sandra_schubert@reid.senate.gov

City of Las Vegas
400 Stewart Ave.
Las Vegas, NV 89101
Margaret Plaster, Management Analyst
E-mail: mplaster@LasVegasNevada.gov

Churchill County (NV)
155 North Taylor Street, Suite 182
Fallon, NV 89406
Alan Kall*
E-mail: comptroller@churchillcounty.org

State of Nevada (NV)
100 N. Carson Street
Carson City, NV 89710
Marta Adams*
E-mail: maadams@ag.state.nv.us

Public Citizen
215 Pennsylvania Ave, SE
Washington, DC 20003
Michele Boyd, Legislative Director
Critical Mass Energy and Environment
E-mail: mboyd@citizen.org

[Original signed by E. S. Ngbea]
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Dated at Rockville, Maryland
this 9th  day of February 2007
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