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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

BEFORE THE ATOMIC SAFETY AND LICENSING BOARD

In the Matter of )
)

SHIELDALLOY METALLURGICAL CORP. ) Docket No. 40-7102
)

(Licensing Amendment Request for )
Decommissioning the )
Newfield, New Jersey Facility) )

NRC STAFF’S RESPONSE TO REQUEST FOR HEARING BY THE 
GLOUCESTER COUNTY BOARD OF CHOSEN FREEHOLDERS

INTRODUCTION

On January 11, 2007, pursuant to 10 C.F.R. § 2.309, the Gloucester County Board of

Chosen Freeholders (Petitioner) filed a request for a hearing on the decommissioning plan (DP)

submitted by Shieldalloy Metallurgical Corporation, an NRC licensee.1  For the reasons stated

below, the NRC staff (Staff) respectfully submits that the Board should deny the Petitioner’s

request for a hearing.  

BACKGROUND

Between 1955 and June 1998, the Licensee engaged in smelting and alloy production at

its plant in Newfield, New Jersey.  During those operations the Licensee processed pyrochlore,

an NRC-licensed material containing thorium and uranium.  In August 2001, the Licensee

notified the NRC that it had stopped using pyrochlore at its Newfield plant and intended to

decommission the site.  On October 21, 2005, the Licensee submitted an initial DP to the NRC,

proposing the use of a possession-only license for long-term control of the site.  The NRC

rejected that DP, and on June 30, 2006, the Licensee submitted a revised DP. 

“Shieldalloy Metallurgical Corporation Supplement to Decommissioning Plan,” June 30, 2006
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(ADAMS ML061980092).  The NRC found that the revised DP met the requirements for

technical review by the NRC Staff, and the Staff is presently conducting that review.

On November 17, 2006, the NRC placed in the Federal Register a notice of the

opportunity to request a hearing on the Licensee’s revised DP.  “Notice of Consideration of

Amendment Request for Decommissioning for Shieldalloy Metallurgical Corporation,

Newfield, NJ and Opportunity to Request a Hearing,” 71 Fed. Reg. 66,986 (Nov. 17, 2006). 

In response to that notice, the Petitioner timely filed its request for hearing on January 11, 2007.

DISCUSSION

I. Standing

A governmental entity that requests a hearing before the Commission must demonstrate

it has standing to do so.  10 C.F.R. § 2.309(a); see also 42 U.S.C. § 2239(a) (“the Commission

shall grant a hearing upon the request of any person whose interest may be affected by the

proceeding, and shall admit any such person as a party to such proceeding”).  To establish

standing, a request for a hearing must: (1) identify the petitioner; (2) state the nature of the

petitioner’s right under the Atomic Energy Act to be made a party to the proceeding; (3) state

the petitioner’s interest in the proceeding; and (4) state the possible effect of any order or

decision in the proceeding on the petitioner’s interest.  10 C.F.R. § 2.309(d).  

To meet the requirements of § 2.309(d), a petitioner must allege “a concrete and

particularized injury that is fairly traceable to the challenged action and is likely to be redressed

by a favorable decision.”  Cleveland Electric Illuminating Co. (Perry Nuclear Power Plant,

Unit 1), CLI-93-21, 38 NRC 87, 92 (1993), citing Lujan v. Defenders of Wildlife, 504 U.S. 555,

561 (1992).  In addition to considering whether a petitioner can make such a showing, the

Commission has, in materials decommissioning cases such as the present proceeding, applied

a “proximity-plus” theory of standing.  Under this theory, “a presumption of standing based
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on geographical proximity may be applied . . . where there is a determination that the proposed

action involves a significant source of radioactivity producing an obvious potential for offsite

consequences.” Id., citing Sequoyah Fuels Corporation (Gore, Oklahoma Site), CLI-94-12,

40 NRC 64, 75 n. 22 (1994).  Whether or not a proposed action carries with it an “obvious

potential for offsite consequences,” and, if so, at what distance a petitioner can be presumed to

be affected, must be determined “on a case-by-case basis, taking into account the nature of the

proposed action and the significance of the radioactive source.”  Id.; see also Exelon

Generation Company, LLC and PSEG Nuclear, LLC (Peach Bottom Atomic Power Station,

Units 2 and 3), CLI-05-26, 62 NRC 577, 580 (2005). 

The Petitioner here is the executive and legislative body representing

Gloucester County, New Jersey.  Petition at p. 2.  Gloucester County includes the Township of

Newfield, where the Licensee’s plant is located.  Petition at p. 1.  The Petitioner manages and

controls Gloucester County’s Department of Health and Senior Services, which is responsible

for “the prevention of disease and infirmity along with the promotion and preservation of health

and wellness in Gloucester County.”  Petition at p. 3.  Given that the Licensee’s plant is within

the boundaries of Gloucester County, and given that the Petitioner is a governmental entity

responsible for preserving the health and wellness of that county, the Staff agrees that the

Petitioner has established standing with respect to the Licensee’s DP.  See, e.g., Power

Authority of the State of New York and Entergy Nuclear Fitzpatrick, L.L.C. (James A. FitzPatrick

Nuclear Power Plant and Indian Point Nuclear Generating Unit No. 3), CLI-00-22,

52 N.R.C. 266, 278 (November 27, 2000) (finding local governmental entity establishes

standing where licensee’s plant is within governmental boundaries and “the plant’s safe

operation and decommissioning is of great concern to the safety and long-term economic

well-being of the Town and School District communities”).
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II. Contentions

In addition to establishing standing, a hearing request must include at least one

admissible contention.  10 C.F.R. § 2.309(a).  For each contention, the petitioner must provide: 

(1) a specific statement of the issue of law or fact to be raised; (2) a brief explanation of the

basis for the contention; (3) a demonstration that the issue raised in the contention is within the

scope of the proceeding; (4) a demonstration that the issue raised in the contention is material

to the findings the NRC must make to support the action that is involved in the proceeding;

(5) a concise statement of the alleged facts or expert opinions which support the requestor’s

position; and (6) sufficient information to show that a genuine dispute exists on a material issue

of law or fact, including references to specific portions of the application that the petitioner

disputes and the supporting reasons for each dispute or the identification of each failure to

include necessary information in the application and the supporting reasons for the petitioner’s

belief.  10 C.F.R. § 2.309(f)(1).

“The contention rule is strict by design.”  Dominion Nuclear Connecticut, Inc.

(Millstone Nuclear Power Station, Unit 2), CLI-03-14, 58 NRC 433 (2003).  The Commission’s

procedures do “not permit ‘the filing of a vague, unparticularized contention,’ unsupported by

affidavit, expert, or documentary support.”  North Atlantic Energy Service Corporation

(Seabrook Station, Unit 1), CLI-99-6, 49 NRC 201, 219 (1999), quoting Baltimore Gas &

Electric Co. (Calvert Cliffs Nuclear Power Plant), CLI-98-25, 48 NRC 325, 349 (1998).  Likewise,

Commission practice does not “permit ‘notice pleading,’ with details to be filled in later.”  Id.  

A sufficiently detailed and precise contention “focuses the hearing process on real

disputes susceptible of resolution in an adjudication [and] helps to assure that . . . hearings are

triggered only by those able to proffer at least some minimal factual and legal foundation in

support of their contentions.”  Duke Energy Corp. (Oconee Nuclear Station, Units 1, 2, and 3),
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CLI-99-11, 49 NRC 328, 334.  Precise contentions also place “other parties in the proceeding

on notice of the petitioners’ specific grievances and thus gives them a good idea of the claims

they will be either supporting or opposing.”  Id.  Proposed contentions also must concern

matters within the scope of the proceeding.  See Georgia Institute of Technology (Georgia Tech

Research Reactor, Atlanta, Georgia), CLI-95-12, 42 NRC 111, 118 (1995); Duke Power Co.

(Catawba Nuclear Station, Units 1 & 2), ALAB-825, 22 NRC 785, 790 (1985).

Here, the Petitioner sets forth four separate contentions.  For the reasons stated below,

the Board should not admit any of these contentions.  

A. The Petitioner’s First Contention Fails to Address the DP Specifically and
Lacks Supporting Information                                                                  

The Petitioner argues in its first contention that the Licensee’s DP “would have

profoundly detrimental economic consequences to the residents of Newfield and the

surrounding communities as well as surrounding businesses and the County of Gloucester as a

whole.”  Petition at p. 3.  The Petitioner claims that local property values would decrease

substantially because “it is extremely dangerous and undesirable to reside near a facility storing

hazardous radioactive material.”  Petition at p. 4.  According to the Petitioner, radioactive

hazards would cause both residents and businesses to leave the area.  Id.   

The Board should reject this contention because the Petitioner fails to comply with

10 C.F.R. § 2.309(f)(1)(vi) in that it does not identify what portions of the Licensee’s application,

if any, the Petitioner disputes.  In fact, the Petitioner fails to refer to any specific portion of the

Licensee’s DP.  The Petitioner also fails to comply with 2.309(f)(1)(vi) because it does not

explain whether it believes the DP misstates relevant information or, alternatively, fails to

include such information.  The Petitioner argues that the Licensee’s DP, if approved, would

have negative economic implications for both the residents of Newfield and Gloucester County
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as a whole.  However, the Petitioner makes this argument without addressing whether the

Licensee adequately considers economic issues in its DP. 

The Board should also reject this contention because the Petitioner fails to provide

specific support for its position in the form of documents or other information presently available,

as required by 10 C.F.R. § 2.309(f)(2).  The Petitioner refers to an expert report “to be prepared

by Allen Black, Special Appraiser for the firm Todd & Black, Inc.,” which purportedly will state

that the Licensee’s DP would have adverse economic consequences for the Borough of

Newfield and surrounding areas.  Petition at p. 5.  However, this report is not presently

available–it is “to be prepared”– and the Petitioner did not submit either a summary of the report

or any other document in support of its contention.  Apparently, the contention reflects the

Petitioner’s intent at some future date to procure a report that it represents will support its

contention.  The Petitioner therefore fails to meet the requirement that contentions “be based on

documents or other information available at the time the petition is to be filed.”  Id.  

The Petitioner argues that it is reasonable many local residents and businesses would

relocate from Newfield to escape hazards associated with the DP, citing a local resident’s

statement that she moved to Newfield thirty years ago to “escape refineries” in

Northern New Jersey.  Petition at p. 5.  However, this statement is vague and does not explain

whether the resident moved to Newfield because of economic, safety or other concerns. 

Nor does the resident’s statement provide information regarding what decisions she and other

local residents might make if the Licensee’s DP were implemented or what the economic

consequences of those decisions would be.  The resident’s statement fails to support the

Petitioner’s claim that the Licensee’s DP will have profoundly negative economic implications for

the residents of Newfield and Gloucester County.
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Given these above deficiencies, the Petitioner fails to show it has a genuine dispute with

the Licensee on a material issue of law or fact. 

B. The Petitioner’s Second Contention Fails to Identify a Genuine Dispute
with the DP and Lacks Supporting Information                                             
                                                          

The Petitioner argues that the Licensee’s DP would have a detrimental effect on the

health and safety of residents of Newfield, the surrounding areas, and Gloucester County. 

Petition at pp. 5–7.  More specifically, the Petitioner raises a concern over possible cancer

clusters related to the Licensee’s activities.  Id. at pp. 6–7.

The Board should reject this contention because the Petitioner fails to show that it has a

genuine dispute with the Licensee on a material issue of law or fact, as required by 10 C.F.R.

§ 2.309(f)(1)(vi).  Nowhere in this contention does the Petitioner claim that any portion of the DP

is inaccurate or misleading.  Nor does the Petitioner argue that the DP fails to contain required

information relating to health and safety, the issue set forth in its Contention.  To the contrary,

the Petitioner fails to refer to any specific portion of the DP. 

The Board should also reject this contention because the Petitioner fails to comply with

10 C.F.R. § 2.309(f)(1)(v) by setting forth alleged facts or expert opinions in support of its

position.  The Petitioner cites a number of comments from December 5, 2006 and

December 12, 2006 public meetings on the Licensee’s DP in which citizens raised concerns

over a possible link between the Licensee’s activities and the incidence of cancer in the local

area.  Petition at p. 7.  However, these comments are neither statements of fact nor expert

opinions.  The comments all rest on a suspicion that the Licensee’s activities may be linked to

local cancer rates–none of the comments refers to any corroborating studies or other evidence

as a basis for that conclusion.  Indeed, the Petitioner does not point to any study even

identifying elevated cancer rates in the vicinity of the Licensee’s plant.  Nor does the Petitioner

identify any other facts in support of its contention, or refer to expert opinions. 
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More broadly, the Petitioner fails to show that the cited comments relate to the DP. 

As quoted by the Petitioner, the cited comments appear to raise the issue of whether there may

be some historical link between the Licensee’s past activities, which included smelting and alloy

production, and local cancer rates.  Those activities have ceased, however, and the Licensee

has now submitted a plan for decommissioning its facility.  The Petitioner has made no attempt

to explain whether the cited comments pertain to the Licensee’s past activities or to its DP. 

Thus, even assuming there were elevated cancer rates, there is no basis to admit a contention

alleging that decommissioning the Licensee’s plant in accordance with the DP has any

relevance to those rates.  

In addition to mentioning cancer and tumors, the Petitioner refers in passing to “other

health problems” to which local residents might be exposed if the Licensee’s DP is approved. 

Petition at p. 6.  This reference is vague, and nowhere in its Contention does the Petitioner raise

any specific health concerns other than cancer and tumors.  Nor does the Petitioner refer to any

authoritative or documented basis for its hypothesis.  In any event, the Petitioner fails to allege

that the Licensee’s DP inadequately addresses these unspecified health problems.   

For the reasons stated above, the Board should deny the Petitioner’s second contention. 

     C. The Petitioner’s Third Contention Fails to take Into Account All of the DP’s
Provisions and Misstates Regulatory Requirements                                                
                                              

The Petitioner argues that “the interests of environmental justice” require the NRC to

deny the Licensee’s DP.  However, the Petitioner raises exclusively financial concerns, all of

which relate to whether the DP provides sufficient financial assurance.  According to the

Petitioner, in the event the Licensee declares bankruptcy or the costs of monitoring the

Newfield site exceed the amount specified in the DP, the taxpayers of New Jersey would be

forced to incur the associated costs.  Petition at p. 8.  The Petitioner also argues that the DP is

inadequate because it “only provides for monitoring the site for 1000 years despite the fact the
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radioactive material will not break down for possibly billions of years.”  Petition at p. 9.  Although

not entirely clear, the Petitioner appears to be arguing that the cost of monitoring past 1000

years is an “unaccounted cost” the Licensee should have considered in its DP.  Finally,

the Petitioner cites comments from Mayor Westergaard of Newfield at the December 12, 2006,

public meeting.  Id.  Mayor Westergaard stated that the Licensee’s DP fails to take into account

factors such as the cost of sampling surface and ground water, security monitoring, cap and

fence repair and replacement, and the DP’s impact on local property values.

The Board should reject the Petitioner’s arguments that the Licensee’s DP does not

provide sufficient financial assurance.  The Petitioner fails to comply with 10 C.F.R.

§ 2.309(f)(1)(v) in that it provides no support for its claim that the Licensee’s DP does not take

into account bankruptcy.  In fact, consistent with 10 C.F.R. § 20.1403(c)(1), the DP provides for

the establishment of a trust fund to ensure that sufficient funds are available to carry out

decommissioning activities notwithstanding bankruptcy.  The Petitioner does not explain why

the DP’s trust fund is inadequate or what additional steps the Licensee would need to take to

comply with the financial assurance requirements of 10 C.F.R. § 20.1403(c).  The Petitioner

refers to no financial analysis or failure to comply with regulatory requirements to support its

contention that the DP is deficient with regard to financial assurance.  

The Petitioner also errs to the extent it asserts that the DP does not provide sufficient

financial assurance because the DP only provides for 1000 years of site monitoring. 

NRC regulations direct that a licensee determine the peak annual total effective dose equivalent

(TEDE) within the first 1000 years after decommissioning.  10 C.F.R. § 20.1401(d). 

The Petitioner cites no authority in support of its argument that the Licensee here should have

been required take into account the cost of monitoring the TEDE past 1000 years. 

To the extent the Petitioner is challenging the regulation’s designation of the 1000-year period,
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this contention proposes an impermissible challenge to the regulations.  See Florida Power

& Light Co. (Turkey Point Nuclear Generating Plant, Units 3 & 4), LBP-01-6, 53 NRC 138,

159 (2001) (holding that a contention presents an impermissible challenge to NRC regulations

by seeking to impose requirements in addition to those set forth in the regulations).  Thus,

the Petitioner fails to show under 10 C.F.R. § 2.309(f)(1)(vi) that the DP lacks information on a

relevant matter as required by law.         

Finally, the Petitioner argues that the Licensee’s DP does not provide sufficient financial

assurance because it fails to take into account various costs, including those identified by

Mayor Westergaard at the December 12, 2006 public meeting.  This argument does not form an

admissible contention because the Petitioner makes no attempt to explain why the DP would

need to consider those costs to comply with regulatory requirements.  The Petitioner makes

only the bare assertion that those costs should have been considered, and the Petitioner does

not support its claim by referring to specific sources or documentary evidence, as required by

10 C.F.R. § 2.309(f)(v).    Mayor Westergaard’s statements, which the Petitioner cites, merely

allege that certain costs are not considered in the DP, and the Petitioner does not explain how

those statements support its claim that the DP provides insufficient financial assurance.

Given that the Petitioner fails to provide any support for its claims related to financial

assurance, the Board should reject the Petitioner’s third contention.  

D. The Petitioner’s Fourth Contention Lacks Support

The Petitioner argues that the NRC’s review of the Licensee’s DP under the Long 

Term Control (LTC) license option is an improper application of the NRC’s regulatory authority

because the LTC license was not meant to cover manufacturing activities like those of the

Licensee and because, as applied, the LTC program could “open the door for countless

abandoned radioactive waste piles like [the Licensee’s] across the country.”  Petition at p. 10. 
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The Petitioner further argues that the LTC license was not intended to give waste generators

the right to manage their waste in a fashion different or less environmentally protective than

other waste generators across the country.  Id.  

The Board should reject the Petitioner’s objections to the NRC’s application of the LTC

policy because those objections are entirely lacking in support.  The Petitioner argues that the

LTC license was not meant to cover manufacturing facilities, but it does not cite any facts,

expert opinions, or legislative history on the licensing regulations in support of its position, as

required by 10 C.F.R. § 2.309(f)(1)(v).  Nor does the Petitioner refer to any source or document

as the basis for its position, another requirement of 10 C.F.R. § 2.309(f)(1)(v).  The Petitioner’s

other assertions regarding the LTC license—the Petitioner’s claims that applying the

LTC license to a facility like the Licensee’s could “open the door for countless abandoned

radioactive waste piles” and the implication that the LTC license gives certain waste generators

preferential treatment—are likewise unsupported by facts, expert opinion, documents or other

sources.  The Petitioner therefore has not met its obligation of demonstrating there is a real

issue of fact or law to be litigated.  Accordingly, the Petitioner’s assertions cannot form

admissible contentions.  10 C.F.R. § 2.309(f)(1)(v).

III. Participant Status

Although the Petitioner does not present any admissible contentions, the Staff would not

object to the Petitioner being granted participant status in the event there is a hearing on the

Licensee’s DP.  Under 10 C.F.R. § 2.315(c), a Board’s “presiding officer will afford an interested

State, local governmental body (county, municipality or other subdivision), and affected,

Federally-recognized Indian Tribe, which has not been admitted as a party under § 2.309, a

reasonable opportunity to participate in a hearing.”  See also Power Authority of the State of

New York, 52 N.R.C. at 278 (granting county participant status in proceeding involving
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decommissioning of plant within its boundaries).  As stated above, the Licensee’s DP involves a

plant within the boundaries of the county the Petitioner governs.  Accordingly, in the event there

is a hearing, the Staff would not oppose the Petitioner’s participation at the hearing within the

limits and on the conditions fixed by the presiding officer.  10 C.F.R. § 2.315(a).  

CONCLUSION

Although the Petitioner has established standing, the Petitioner has not set forth any

admissible contention.  Therefore, the Petitioner’s request for a hearing should be denied. 

However, the Staff would not oppose granting the Petitioner participant status in the event of a

hearing.    

Respectfully Submitted,

/RA by Michael J. Clark/

Michael J. Clark
Counsel for the NRC Staff

Dated at Rockville, Maryland
this 5th day of February, 2007
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