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 ) 
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 ) 
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   Decommissioning the ) 
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NRC STAFF’S RESPONSE TO REQUEST FROM SENATOR MADDEN  
AND ASSEMBLYMEN MAYER AND MORIARITY FOR A HEARING ON  

SHIELDALLOY METALLURGICAL CORPORATION’S DECOMMISSIONING PLAN 
 

INTRODUCTION 

 On January 12, 2007, New Jersey State Senator Fred H. Madden, Assemblyman 

David R. Mayer, and Assemblyman Paul Moriarty (“Petitioners”) filed a request pursuant to 

10 C.F.R. § 3.309 for a hearing (“Hearing Request”) on the decommissioning plan (DP) 

submitted by Shieldalloy Metallurgical Corporation (SMC or “the Licensee”).  For the reasons 

stated below, the NRC staff (“Staff”) respectfully requests that the Petitioners’ Hearing Request 

be denied.   

BACKGROUND 

 On June 30, 2006, SMC filed a site DP with the NRC.  “Shieldalloy Metallurgical 

Corporation Supplement to Decommissioning Plan,” June 30, 2006 (ADAMS ML061980092). 

The DP is for SMC’s Newfield Facility in Newfield, New Jersey, where SMC conducted smelting 

and alloy production beginning in 1940.  Between 1955 and June 1998, SMC processed 

pyrochlore, which contains thorium and uranium and is a licensed source material, at the 

Newfield facility.  In August 2001, SMC notified the NRC that they had ceased activities using 

source material at the Newfield facility and intended to decommission the facility.  

On October 21, 2005, SMC submitted its initial DP, proposing the use of a possession only 
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license for long term control of the site, to the NRC.  The NRC rejected the 2005 DP, and on 

June 30, 2006 SMC submitted its revised DP.  The NRC accepted the revised DP for technical 

review, and issued a notice of opportunity to request a hearing on the revised DP in the 

Federal Register on November 17, 2006.  “Notice of Consideration of Amendment Request for 

Decommissioning for Shieldalloy Metallurgical Corporation, Newfield, NJ and Opportunity to 

Request a Hearing,” 71 Fed. Reg. 66,986 (Nov. 17, 2006) (“Notice”).  On January 12, 2007, 

the Petitioners timely filed the Hearing Request in response to the Notice.    

DISCUSSION 

I. Standing   

A. Injury-in-Fact Standing 

 An individual who requests a hearing before the Commission must demonstrate that 

they have standing to do so.  10 C.F.R. § 2.309(a); see also 42 U.S.C. § 2239(a) (“the 

Commission shall grant a hearing upon the request of any person whose interest may be 

affected by the proceeding, and shall admit any such person as a party to such proceeding”).  

10 C.F.R. § 2.309(d) sets out the requirements petitioners must meet in order to show standing 

to participate in a hearing before the Atomic Safety and Licensing Board.  Section 2.309(d)(1) 

requires that a request for a hearing: (1) identify the petitioner; (2) state the nature of the 

petitioner’s right under the Atomic Energy Act to be made a party to the proceeding; (3) state 

the petitioner’s interest in the proceeding; and (4) state the possible effect of any order or 

decision in the proceeding on the petitioner’s interest.   

 In addition to these requirements, the NRC has long applied judicial concepts of 

standing.    Yankee Atomic Elec. Co. (Yankee Nuclear Power Station), CLI-98-21, 48 NRC 185, 

195 (1998).  In accordance with judicial concepts of standing, the petitioner must allege an 

injury-in-fact, “a concrete and particularized injury that is fairly traceable to the challenged action 

and is likely to be redressed by a favorable decision.”  Cleveland Electric Illuminating Co. 

(Perry Nuclear Power Plant, Unit 1), CLI-93-21, 38 NRC 87, 92 (1993), 
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citing Lujan v. Defenders of Wildlife, 504 U.S. 555, 561 (1992); Dellums v. NRC, 863 F.2d 968, 

971 (D.C. Cir. 1988); Public Service Co. of New Hampshire (Seabrook Station, Unit 1), 

CLI-91-14, 34 NRC 261, 266-67 (1991)).  This injury must be actual or threatened, rather than 

abstract and conjectural.  Perry, CLI-93-21, 38 NRC at 92; see also Lujan, 504 U.S. at 560.  

The injury-in-fact also must be “arguably within the zone of interests protected by the governing 

statute,” in the case of the NRC, either the Atomic Energy Act or the National Environmental 

Policy Act.  Yankee, CLI-98-21, 48 NRC at 195; Perry, CLI-93-21, 38 NRC at 92. 

 B. “Proximity-Plus” Standing 

 In addition to applying the “injury-in-fact” test, the Commission has historically presumed 

standing in power reactor construction and operating license proceedings based on a 

petitioner’s proximity to the facility.  See, e.g., Virginia Electric Power Company (North Anna 

Nuclear Power Station, Units 1 and 2), ALAB-522, 9 NRC 54, 56 (1979).   A presumption of 

standing based on geographic proximity alone is not applied in cases other than those involving 

construction and operating licenses for power reactors.  See Georgia Institute of 

Technology(Georgia Tech Research Reactor), CLI-95-12, 42 NRC 111, 116 (1995).  Rather, 

for all other cases, including materials decommissioning cases, a showing of potential harm 

must be made in addition to a demonstration of geographic proximity.  Id.  Under this 

“proximity-plus” theory, “a presumption of standing based on geographical proximity may be 

applied . . . where there is a determination that the proposed action involves a significant source 

of radioactivity producing an obvious potential for offsite consequences.” Id., citing Sequoyah 

Fuels Corporation (Gore, Oklahoma Site), CLI-94-12, 40 NRC 64, 75 n. 22 (1994).  Whether or 

not a proposed action carries with it an “obvious potential for offsite consequence,” and, if so, 

at what distance a petitioner can be presumed to be affected, must be determined “on a 

case-by-case basis, taking into account the nature of the proposed action and the significance 

of the radioactive source.”  Id.; see also Exelon Generation Company, LLC and PSEG Nuclear, 

LLC (Peach Bottom Atomic Power Station, Units 2 and 3), CLI-05-26, 62 NRC 577, 580 (2005). 



 - 4 -

 C. State and Local Government Standing 

 Pursuant to 10 C.F.R. § 2.309(f), “a State [or] local governmental body . . . that wishes to 

be a party in a proceeding for a facility located within its boundaries need not address the 

standing requirements.”  Because “facility” is defined in 10 C.F.R. Part 2 as a production or 

utilization facility, standing is automatically granted by regulation only in proceedings related to 

nuclear reactors.  10 C.F.R. § 2.4; see also 10 C.F.R. § 50.2.  However, licensing boards and 

the Commission have looked favorably upon standing requests from state and local 

governments in other types of licensing proceedings.  See Private Fuel Storage, LLC 

(Independent Spent Fuel Storage Installation), CLI-98-13, 48 NRC 26, 33 (1998) (recognizing 

the strong interest a governmental body has in protecting the individuals and territory under its 

guardianship); see also Sequoyah Fuels Corp. (Gore, Oklahoma Site), LBP-03-29, 58 NRC 442, 

448 (2003); Fansteel, Inc. (Muskogee, Oklahoma Site), LBP-03-22, 58 NRC 363, 367 (2003).  

However, licensing boards have not historically looked favorably upon standing requests from 

individual legislators, holding that “a legislator cannot establish standing to intervene on behalf 

of unnamed constituents [but] may, however intervene as a private citizen, assuming he 

otherwise has standing to do so.”  Combustion Engineering, Inc. (Hematite Fuel Fabrication 

Facility), LBP-89-23, 30 NRC 140, 144 (1989); see also General Electric Co. (GE Test Reactor, 

Vallecitos Nuclear Center), LBP-79-28, 10 NRC 578, 582-83 (1979); Babcock & Wilcox 

(Apollo, Pennsylvania Fuel Fabrication Facility), LBP-92-35, 36 NRC 355, 358 fn. 9 (1992).  

As discussed below, the Petitioners have not met the requirements for standing as private 

citizens.   

 D. The Petitioners’ Standing 

 Here, the Petitioners seem to claim standing based on their status as state legislators, 

stating that “as representatives of the residents of Newfield and surrounding areas we have a 

sincere concern regarding the large quantities of radioactive contaminated waste remaining” 

at the site.  Hearing Request at 1.  However, as stated above, the licensing boards have not 
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granted standing to legislators in their role as representatives of their constituents.  Rather, 

legislators must show that they have standing as private citizens.  In the Hearing Request, the 

Petitioners have made no showing with regard to their individual standing.  Contrary to 

10 C.F.R. § 2.309(d)(1)(ii)-(iv), the Petitioners do not state: the nature of their right under the 

AEA to be made a party to the proceeding; the nature of their interest in the proceeding; or the 

possible effect of any decision or order that may be issued in the proceeding on their interest.  

Nor have the Petitioners made any argument that they should be granted standing as 

individuals based on their proximity to the facility.  Therefore, the Petitioners have failed to 

establish that they have standing to intervene.   

II. Contentions  

 Even if the Petitioners had established standing, they have not submitted an admissible 

contention.  In addition to establishing standing, a petitioner must submit at least one admissible 

contention before a request for a hearing is granted.  10 C.F.R. § 2.309(a).  An admissible 

contention will include:  (1) a specific statement of the issue of law or fact to be raised; 

(2) a brief explanation of the basis for the contention; (3) a demonstration that the issue raised 

in the contention is within the scope of the proceeding; (4) a demonstration that the issue raised 

in the contention is material to the findings the NRC must make to support the action that is 

involved in the proceeding; (5) a concise statement of the alleged facts or expert opinions which 

support the requestor’s position; and (6) sufficient information to show that a genuine dispute 

exists on a material issue of law or fact, including references to specific portions of the 

application that the petitioner disputes and the supporting reasons for each dispute or the 

identification of each failure to include necessary information in the application and the 

supporting reasons for the petitioner’s belief.  10 C.F.R. § 2.309(f)(1).  As set forth below, here, 

the Petitioners have not set forth a valid contention. 

 There is a requirement of specificity with regard to both proposed contentions and the 

basis set forth in support of each contention.  The Commission’s procedures do “not permit ‘the 
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filing of a vague, unparticularized contention,’ unsupported by affidavit, expert, or documentary 

support.”  North Atlantic Energy Service Corporation (Seabrook Station, Unit 1), CLI-99-6, 

49 NRC 201, 219 (1999), quoting Baltimore Gas& Electric Co. (Calvert Cliffs Nuclear Power 

Plant), CLI-98-25, 48 NRC 325, 349 (1998).  Likewise, Commission practice does not “permit 

‘notice pleading,’ with details to be filled in later.”  Id.  A sufficiently detailed and precise 

contention “focuses the hearing process on real disputes susceptible of resolution in an 

adjudication [and] helps to assure that . . . hearings are triggered only by those able to proffer at 

least some minimal factual and legal foundation in support of their contentions.”  Duke Energy 

Corp. (Oconee Nuclear Station, Units 1, 2, and 3), CLI-99-11, 49 NRC 328, 334.  In crafting 

precise, specific contentions a petitioner “has an ironclad obligation to examine the publicly 

available documentary material pertaining to the facility in question with sufficient care to enable 

it to uncover any information that could serve as the foundation for a specific contention.”  

Duke Power Co. (Catawba Nuclear Station, Units 1 and 2), ALAB-687, 16 NRC 460, 

468 (1982).   

 In the present instance, the Petitioners have not set forth any specific contention.  

The Federal Register notice to which the Petitioner responded in filing this request specifically 

cited and quoted the regulation setting out the requirements for an admissible contention, 

10 C.F.R.  § 2.309(f)(1).  Here, the Hearing Request consists of a series of vague statements 

and, therefore, as submitted, does not comply with contention requirements.  The Petitioners 

state that it is their “position that the 57,000 cubic meters of radioactively contaminated 

materials at the SMC site must be disposed of in an environmentally responsible manner, not 

left in place for over 1,000 years,”  and that there “are many environmental, monetary and 

health concerns [the Petitioners] have with” the DP.  However, these concerns are not specified.  

The Petitioners offer no fact or expert opinion in support of their concerns.  They also cite to no 

specific portion of the DP with which they object, indicating that, contrary to the requirement to 

do so, they have not carefully examined the DP and related documents prior to filing a hearing 
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request.  Thus, the Hearing Request does not provide a contention that complies with the 

requirements of 10 C.F.R. § 2.309(f)(1)(i)-(ii) and (v)-(vi).  In addition, to the extent that the 

Petitioners attempt to raise specific issues with the DP, the Petitioners allege that the 1000 year 

timeframe specified in the regulations at 10 C.F.R. § 20.1402(d) is insufficient.  However, 

pursuant to 10 C.F.R. § 2.335(a), general attacks on the Commission’s regulations are not 

permissible in individual adjudications.  See also Vermont Yankee Nuclear Power Corp. et al 

(Vermont Yankee Nuclear Power Station), CLI-00-20, 52 NRC 151, 165-66 (2000).   

 The Petitioners also allege that issuance of an LTC license would be an undue burden 

on the local community.  In support, the Petitioners state that “leaving the slag pile in [Newfield] 

will devastate its economy and jeopardize the health of the residents,” and that the actions 

considered under the DP will impact local property values.  However the Petitioners have not 

specified how the DP will negatively impact the local community, nor have they offered any facts 

or expert opinion in support of their allegations.  Thus, even if one were to try to treat the 

concerns raised in the Hearing Request as a “contention,” it would not comply with the 

requirements of 10 C.F.R. § 2.309(f) because it is not specific, is unsupported by an appropriate 

basis, is unsupported by fact or expert opinion, and does not provide sufficient information to 

show that a genuine dispute exists on a material issue of law or fact in connection to the DP, 

and, therefore, would be inadmissible.   
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CONCLUSION 

 The Petitioners have not demonstrated that they have standing to request a hearing on 

the SMC DP, nor have the Petitioners raised an admissible contention in their Hearing Request. 

Therefore, the Hearing Request should be denied.   

Respectfully Submitted, 
 
 
       /RA by Margaret J. Bupp/ 
 
       Margaret J. Bupp 
       Counsel for the NRC Staff 
 
Dated at Rockville, Maryland 
this 6th day of February, 2007 
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